

[image: The cover image of Test Book Title]




SMALL STATE CONSTITUTIONALISM

This volume addresses the important, but under-noticed, question of the impact of state size and scale for constitutional law and governance.

Often, the best way to understand the effect of scale is to examine states where scale is demonstrably lacking. Doing so allows for a form of ‘reflective’ comparison that provides greater insight and clarity into the significance of state size, and constitutional scale, as factors affecting a range of constitutional outcomes.

As such, the collection brings together scholars from a wide range of jurisdictions, living and working across the Global South and North, to focus on the lessons from a range of small states and jurisdictions in this context. Attention is devoted to the constitutional experiences of such states and jurisdictions in Europe, Africa, Asia, South America, the Caribbean and Oceania. The volume also explicitly invites critical reflection on, and problematisation, of the issues of line-drawing and boundary definition around notions of state and jurisdictional size.

It will be of interest to audiences working in and interested in small states generally, as well as a broader comparative audience interested in issues of scale in constitutional design and implementation.
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On Small State Constitutionalism

ELISABETH PERHAM, MAARTJE DE VISSER AND ROSALIND DIXON


I.Introduction

Constitutional self-government takes place across a wide variety of terrains and settings. It occurs in new, fragile and consolidated democracies, unitary and federal systems, and in developed and developing as well as former colonising and colonised states. It involves many different ‘we the peoples’, each with their own ideas, preferences and aspirations as regards the composition and functioning of the state. One pertinent, but not always reflected upon, characteristic is that in some constitutional contexts, the people are many, whereas in others, they are few. The focus of this volume is on this latter context, where constitutional self-government takes place within a ‘small state’ – understood, for our purposes, as a state (or – as discussed shortly – jurisdiction) with a population under 1.5 million people.1

This volume builds on a rich and growing scholarly literature on small states and territories, and their internal organisation and external relations in both law and, more expansively, political science and international relations.2 It agrees with the appreciation in that literature that ‘small states are simply too numerous and – sometimes individually, and certainly collectively – too important to ignore’.3 As compared to existing works, our focus is, however, quite distinct, namely: the implications of state size – and specifically a small population – for the design and operation of a system of ­constitutional self-government.

Small jurisdictions often have comparatively fewer resources with which to engage in processes of democratic self-government, which may be exacerbated by the developmental nature of many of their economies (which in turn may be caused or amplified by their size). They typically have smaller and more inter-connected legal and political elites in ways that may increase the difficulty of creating an effective system of constitutional checks and balances – especially one involving truly independent and impartial courts and ‘fourth branch institutions’.4 This then points to the need to explore a range of constitutional design solutions and innovations, including the idea of constitutional ‘multi-tasking’5 and a mix of internal self-government and external involvement in government. It may also mean that the understanding ascribed to classic notions of separation of powers and independence may have to be rethought in the context of small jurisdictions.

Furthermore, small states and jurisdictions offer a window into the challenges of postcoloniality in constitutional self-government. Small states have frequently emerged out of a process of decolonisation. More generally, whether or not they had antecedents in pre-colonial government, they are deeply shaped by processes of colonisation and decolonisation, with at times enduring informal as well as formal, legal linkages to the former (or ongoing, in the case of many small jurisdictions) colonising power.6 The experience of small states, therefore, can offer valuable insights into the features of postcolonial constitutionalism and how this can be profitably studied.

Linked to this postcolonial identity is often a commitment to legal pluralism, given the realities of pre-colonial, customary forms of law and government that have endured alongside more modern forms of constitutional rule. This pluralist challenge is also deeply important on its own terms, and worthy of much greater attention within the field of comparative constitutional studies. A focus on small states provides a natural opportunity for comparative constitutional scholars to adjust their attention in this direction.

At the same time, it should be acknowledged that scale is a question of degree, and depends on an intersection of population, geography and economic development. Many of the constitutional challenges facing small states are also common to states with much larger populations, although their regulation may be impacted by the size question. Conversely, there is such wide variation among small states that, in some contexts, it is artificial to treat them as a coherent category of constitutional system. Their positioning and engagement with other forms of law and other states or organisations can vary significantly, as can their population and territory size, such that it may be possible to speak of microstates.7

This internal heterogeneity notwithstanding, there are still benefits to giving renewed attention to small states as a distinct set of constitutional systems. Our focus on democracies reflects our view that democracy and constitutionalism are closely intertwined, though we also include several jurisdictions that are not (fully) democratic, and in doing so explore the porous nature of this divide or relationship. But what is most important is that these are a distinctive sub-class of constitutional systems which, because of their small size, are often overlooked in constitutional scholarship. Hence, turning our attention to these countries draws attention to a broader set of constitutional cases beyond the ‘usual suspects’ in comparative constitutional studies.

This expanded focus can help question prior assumptions in the field, and point to new constitutional models and patterns that can help refine our existing understandings along the lines sketched out above.8 Indeed, this is what Dann, Riegner and Bönnemann call the ‘double turn’ in comparative constitutional studies – the insights to be gained from a shift from the traditional Global North suspects to a broader collection of Global South countries, as the focus of the field.9 While not all small states are in the Global South, many are, thus naturally re-directing our focus. Moreover, it does not matter, for this purpose, that the countries selected for comparison are themselves internally diverse, or somewhat randomly selected. In inviting authors to contribute to this collection, we were cognisant of ensuring both a geographic diversity of small jurisdictions (as discussed below – largely states, but also some non-state jurisdictions), and of more junior and more senior scholars, as well as the inclusion of some authors who spend more time in practice than in universities but who deeply understand their jurisdictions. Beyond that, there is some randomness to the case selection, but the very fact of this randomness may be generative in some settings.10 It can help us get beyond ­cognitive or behavioural biases that take us back to the ‘usual suspects’.11

The remainder of this chapter is divided into five sections. Section II explores ­definitional questions surrounding the boundaries of what counts as a ‘small state’ for the purposes of the comparative constitutional analysis undertaken in this volume, and briefly surveys some of the differences as well as similarities between small states. Section III considers some of the constitutional design and implementation challenges inherent in small state size, including challenges of resources and independence and impartiality. Section IV explores associated challenges, including the challenges of constructing a postcolonial and pluralist constitutional order, while section V notes just one of the serendipitous patterns within the global constitutional community revealed by attention to small states (that of monarchy). Section VI offers brief concluding remarks and sets out the structure of the remainder of the volume.



II.Definitions and Variations

The definition of small states has a somewhat received global meaning: it tends to refer to states with a population of under either 1 million or 1.5 million people. The latter definition is used in a wide variety of official inter-governmental contexts,12 and has also been adopted by some legal scholars focusing on small states.13 Almost all the jurisdictions included in the volume also belong to this definition or category of small states.14

But smallness is a question of degree, and involves a range of overlapping vectors – including population size, economic and territorial scale, and resources.15 Suriname, for example, has a small population but a relatively large territory, in ways that introduce distinctive challenges of distance between the government and many of those governed by the state – as demonstrated by Ine Apapoe and Janine Ubink in their contribution to this volume.16 Suriname further has large mineral resource deposits that help contribute to its middle-income status. In contrast, a jurisdiction such as Niue – discussed by Tony Angelo and Jennifer Corrin in Chapter fourteen of this volume – or the jurisdictions of the Marshall Islands, Nauru and Kiribati– discussed by Anna Dziedzic in Chapter thirteen of this volume – have a small geographic size, relatively low average income and small total population. Many other jurisdictions included in the volume fall somewhere in between these two poles. Against these types of measures, smallness can also change over time. A country may gain or lose population, territory, or economic resources. Climate change and its effects on many low-lying small states are also likely to accelerate this kind of change: many small states are islands that face an existential threat to their territory, and hence, distinct challenges of emigration and economic survival.17

In a global or comparative context, ‘smallness’ is also a product of, or way of ­describing, a relative lack of economic and political power globally.18 Small states in Europe, for example, often have significant global influence – both historically by virtue of their wealth and contemporaneously due to their proximity to global centres of power. Chapter six in this volume, by Conor Casey, for example, points out the disproportionate influence that the Vatican City State has had, and continues to have, both in the development of the ideas of constitutionalism that we are now so familiar with, and in an ongoing diplomatic sense. In a modern context, the power of some European small states is also augmented by their membership of or relationship to the European Union and, to a lesser extent, the Council of Europe, which may enable them to augment their geopolitical and economic clout, although they are in turn also subject to strong pressures in terms of democratic values and constitutional expectations attendant on such regional membership, as outlined in Chapter five by Elisa Bertolini in this volume (focusing on Andorra, Liechtenstein, Monaco and San Marino).

Compared to the small states of Europe, Caribbean states are more distant from traditional global power centres but have a long history of trade and economic connections – for good and, arguably largely, for bad – with the United States and Europe. Small states in Oceania could be viewed as lying at the other end of the spectrum: they are geographically distant from Europe and the United States, and hence from traditional global centres of power. The move toward constitutional independence has also reduced the reach of their global networks, without any accompanying rise of regional groupings or bodies with equivalent geo-political or economic power, at least for the moment.19

Nonetheless, the global influence of some of these small states is amplified by their membership of inter-governmental organisations. For example, many small states (26 of them meeting our criteria for classification as small states) – including many in both the Caribbean and Oceania – are members of the Commonwealth of Nations,20 and their global power and influence is therefore arguably somewhat tied to the power and sphere of influence of that organisation. Small independent states have also strategically leveraged their numbers, or simply their formal equal access to and standing in global institutions, to exert influence.21 For example, in the chapter by Tony Angelo and Sabir Kadel in this volume, the authors discuss how Mauritius took on the United Kingdom in both the United Nations General Assembly and the International Court of Justice in a dispute over the sovereignty of the Chagos Islands, ultimately prevailing and, in the process, galvanising the identity of its small but heterogenous population (see Chapter eighteen).

Smallness can also be understood in more episodic, subjective terms: states may attract a small or large amount of global attention, in ways that vary over time. Many small states will have domestic constitutional arrangements that exist ‘below the radar’ in the global community. But the peculiarities of global politics and media attention can also put small states in the temporary spotlight, which changes global perceptions of a state’s ‘smallness’. A good example is how various small states and jurisdictions have approached the recognition and protection of LGBTQI+ rights. In Oceania, there has been very limited litigation around these issues, in part because of the small size of the legal profession and domestic civil society sector working on legal and constitutional issues in these jurisdictions.22 In the Caribbean, in contrast, there has been a much greater recent history of LGBTQI+ rights litigation.23 Yet, compared to the equivalent litigation in larger states, it has received far less global notice. Instead, small states have tended to be prominent in global debates on LGBTQI+ rights only where they are seen as adopting egregious practices – or are global ‘outliers’ or worst offenders.24

Another example of smaller states gaining temporary prominence, this time for perceived innovation, involves the process of popular constitution making in Iceland. While popular participation in constitution making is on the rise worldwide, Iceland is widely seen as a leading exemplar of a ‘crowd-sourced’ constitution-making process, with all the promise and pitfalls that can entail.25 And a further example is when small states or jurisdictions come into the spotlight because of geopolitical tensions: as for example when the Solomon Islands decided it would cease diplomatic recognition of Taiwan in favour of diplomatic recognition of China and subsequently signed security agreements with China,26 or when President Trump suggested he would ‘buy’ Greenland.27

Indeed, one danger in using the language of ‘smallness’ is that it could be ­understood as having a negative or pejorative valence, or as signifying unimportance or insignificance. During the decolonisation era, when many of the states discussed in this volume were emerging, smallness was treated as a challenge to be overcome.28 And even today, some constitutional scholars suggest that states can ‘be too small’.29 But the premise of this book is just the opposite: paying attention to the states in the volume helps bring new insights, patterns and possibilities to the surface that are of deep importance to the global constitutional community. That is, to the extent that ‘smallness’ is a question of psychology or perception, we suggest that smallness can be understood as a signifier of importance.

There are also myriad ways in which small state jurisdictions may be ‘large’ in a geographic and cultural sense – that is, in their oceans, traditions and cultural heritage. This is for instance the case, as Hervé Raimana Lallemant-Moe points out in his contribution to this volume, with the states and territories of Oceania, which conceive of themselves as large in territory on account of the vast parts of the ocean that are considered as belonging to the state in addition to their land mass (see Chapter four). As the scholar Epeli Hau’ofa famously explained in the early 1990s, the peoples of Oceania perceive themselves as living in a sea of islands, rather than on islands in a sea.30 This language resonates so strongly with the states in the region that it was picked up by the regional intergovernmental body, the Pacific Islands Forum, in 2017 in the publicity for its 2050 Strategy for the Blue Pacific Continent: ‘Blue Pacific – Our Sea of Islands, Our Livelihoods, Our Oceania’.31 And smallness can present benefits and opportunities as well as challenges: for example, it can increase ‘innovative, nimble and flexible’ policy responses to global challenges.32 It can likewise expand opportunities for direct democracy, and democratic deliberation.33 As Joelle Barnes notes in her chapter in this volume on Seychelles, a ‘key benefit of smallness is the ability to harness the active political climate and create dialogue between those who vote and those who are elected’ (see Chapter fifteen).

The notion of a ‘state’ is itself also open to different interpretations. One might employ the criteria contained in the Montevideo Convention, namely ‘(a) a ­permanent population; (b) a defined territory; (c) government; and (d) capacity to enter into relations with other states’.34 These are now commonly agreed to form part of customary international law. Of course, there are well-rehearsed problems with the Convention criteria.35 Thus, it is difficult to establish, using the Convention criteria, what precisely a state is. Other definitions, therefore, adopt a more functional conception, for example, the ­presence of some level of self-government.

The volume focuses primarily on formally independent states recognised as states within the international law system (largely, but not exclusively, through United Nations membership). But it also includes consideration of some small semi-autonomous or dependent territories, such as French Polynesia and New Caledonia, Niue, countries in the Dutch Caribbean, and some British Overseas Territories in the Caribbean. By expanding our focus in this way, we seek to problematise the line between statehood and non-statehood, and question the significance of statehood (as opposed to smallness) to the questions of constitutional design and construction that animate the volume. This specific problematisation is picked up further in the chapter by two of us exploring ‘spectrums of stateness’ (De Visser and Perham – Chapter three), and the justification for (and importance of) looking beyond formally independent states is explained there.



III.Inherent Challenges: The Challenges of Closeness and Scale

Political theorists have been thinking about the question of size for millennia, ­starting with Plato and Aristotle.36 Perhaps the most famous writing on constitutionalism and scale was that by James Madison in The Federalist Number 51: Madison suggested that there were inherent dangers for republican forms of government in having too small and homogeneous a community. The danger, he argued, was that in small societies governments could readily overcome the formal separation of powers, and exercise unconstrained public power.37 In larger, more diverse societies – in contrast – different factions and officeholders were more likely to compete, so that ‘[a]mbition [could] be made to counteract ambition’. Because of this, he argued that ‘the larger the society, provided it lie within a practical sphere, the more duly capable it will be of self-government’.38 More recently, political scientists Robert Dahl and Edward Tufte, in their seminal work Size and Democracy, have picked up on this line of political thought, exploring the relationship between size and democracy. Much subsequent work in political science has also interrogated this relationship – with earlier large-N studies suggesting a positive relationship between small size and democracy (somewhat in opposition to Madison’s claims),39 and later more fine-grained studies nuancing these findings.40

This ongoing interest of political scientists in questions of size and democracy can be explained by the fact that Madison’s concerns live on in many contemporary small states and jurisdictions. While smallness can have many benefits (including, as noted in the previous section, theoretically promoting dialogue between those who vote and those who are elected), small population size can make the practice of constitutional self-government challenging in several ways. For example, a jurisdiction may have too small and close-knit a society to easily create an effective system of checks and balances (at least in the way these systems are commonly designed for larger jurisdictions).41 For one example, judges and fourth-branch actors may have many personal and professional connections to political elites in ways that make it difficult for them to maintain true independence and impartiality.42 For another, there may be pressure to maintain harmonious personal relationships, in ways that militate against the formation of key ‘proximate’ or supporting constitutional institutions, such as political parties.43

Of course, on the flip side, a high degree of social interconnection, and kinship, can have a range of social and political benefits: for example, it can assist in the preservation of traditional or customary norms and authority. And it can help promote social harmony, stability and cohesion. But it can sometimes shade into corruption, cronyism and clientelism, as discussed particularly in John Stanton’s contribution to this volume (though these problems are far from unique to small states).44 And, while the assumption is that small societies are more likely to be homogenous ‘with respect to beliefs, values and goals’, this is certainly not always the case. Tony Angelo and Sabir Kadel’s contribution on Mauritius in this volume highlights the heterogeneity of that small state, but Mauritius is far from the only heterogenous small state (Chapter eighteen). For example, Christos Papastylianos’ contribution, focusing on Cyprus, a divided society, looks at the role smallness played in the constitutional breakdown in 1963 (Chapter nineteen). And there are many others.45

An additional challenge is that a state may be too small socially and economically to sustain a range of institutions staffed by full-time, qualified office holders. This is particularly the case when size is not taken into account (or ‘ignored’) in constitutional design, as outlined by Tony Angelo and Jennifer Corrin in their discussion of Niue in this collection (Chapter fourteen). There may be few qualified local lawyers both able and willing to serve as judges or bring cases before a court (in Niue, for example, there is only one lawyer in private practice). Those qualified to do so may also have been trained overseas, in ways that limit their knowledge of the local constitutional system and context or their willingness to return to a jurisdiction to play this role. There may likewise be few citizens with training and experience in higher level public administration in ways that make it difficult to staff the civil service or fourth-branch institutions.46

Further, the size of the population may be too small to sustain a vibrant civil society.47 The absence of civil society organisations can affect constitutional self-government in two ways. Social movements and civil society often play a crucial role in bringing constitutional complaints before courts and fourth-branch institutions.48 Hence, their absence can undermine the capacity for key state institutions to uphold and enforce constitutional norms. Social movements likewise typically play a central role in the enforcement and implementation of the decisions of courts and fourth-branch bodies.49 Again, therefore, their relative absence can weaken processes of constitutional implementation. Taken together, this can contribute both to breaches of constitutional norms, and to more subtle failures of democratic responsiveness – in the form of what one of us (Dixon) has called persistent democratic burdens of inertia.50 It should be noted, however that where civil society is present in a small state, it can have conversely have a big impact: for example, in Chapter eighteen, Tony Angelo and Sabir Kadel highlight the role of civil society in recent LGBTQI+ rights litigation in Mauritius.

Economic pressures facing many small states may also make it difficult to justify the cost of maintaining a range of public institutions, none of which are likely to have anything like a full-time workload, which in turn can impact on available levels of expertise and experience. And even in relatively wealthier small states, the expense is likely to be significant, given the absence of economies of scale in the operation of public institutions. Indeed, neo-classical economics points to two key benefits to larger firm or state size: first, economies of scope (the efficiency gains from a firm or state doing multiple activities at once, or within the same production process) and second, economies of scale (or the efficiency gains from larger-scale production processes). Economies of scale are also an especially important implication of state size: as Alberto Alesina and Enrico Spolaore have noted, small states face far greater resource challenges in large part because of their inability to exploit economies of scale in their internal organisation, and service and programme delivery.51

In addition, small states often have less diversified economies, which make them more vulnerable to exogenous shocks.52 Shocks of this kind are proliferating in many parts of the world: the interconnected nature of the global economy increases the risk of global economic contagion. Climate change also poses increasing environmental, humanitarian and economic risks for all countries, but especially low-lying island nations – many of which are small states.

This is one reason why Alesina and Spolaore suggest a trade-off, between exploiting these benefits and creating ‘unmanageable’ levels of pluralism or heterogeneity, in the design of ‘optimal’ state size.53 For constitutional lawyers, manageability is ultimately an endogenous question – linked to our capacity to design and adopt institutional innovations capable of managing social and political pluralism. But even with constant innovation and re-imagination of prevailing constitutional models, there may be limits to how much diversity a democratic constitutional system can manage without facing threats of violence or civil war.

Similar challenges can be seen across the design and implementation of an entire legal system – including the trajectory of legal education. To achieve true self-government, small states must be able to train local lawyers to understand, interpret and enforce domestic constitutional norms in a way that reflects global knowledge and principles, but also local knowledge – especially about the traditional elements of a constitutional system. Yet in many small states, there are huge challenges of personnel, funding and scale which get in the way of creating a law school staffed entirely by local lawyers: Tonga and Seychelles are just two examples, as outlined in the contributions by Mele Tupou Vaitohi and Joelle Barnes (Chapters eight and fifteen respectively) in this volume.

A state’s relative, not just absolute, economic power may be another factor limiting the effectiveness of national-level constitutional arrangements: for instance, a state may be too small in relative economic terms to succeed in facing off challenges from traditional (or new) forms of colonial or imperial influence. This includes global economic actors, such as multi-national corporations, and states with greater economic and military power. Indeed, military power – or a lack of it – is often identified as one of the key international or external challenges facing small states. It is also one of several factors militating against some autonomous territories seeking independence, and instead choosing to maintain constitutional links with their administering powers,54 and encouraging independent small states to enter into regional or international groupings and alliances, or to engage in ‘shelter-seeking’ alliances.55 Two of us (De Visser and Perham) suggest in our chapter that more attention should be paid by constitutional scholars to a potential new suite of international law arrangements between small states and larger states, such as the recent Falepili Union Treaty between Australia and Tuvalu (see Chapter three). The international aspects of this agreement were closely watched by observers in both countries, and around the world, but the constitutional dimension to Tuvalu’s decision to enter the treaty – both in terms of its sovereignty implications and its identity implications – was largely overlooked.



IV.Constitutional Design Responses: Multi-tasking and Regionalism


A.Constitutional Multi-tasking or Abusive Small State Constitutionalism?

One response to some of these challenges, identified in Chapter thirteen by Anna Dziedzic, is the idea of ‘multi-tasked’ office – or the combination of different constitutional roles, which in larger states would be allocated to different officials, in a single constitutional office. This could be viewed as the opposite of what Jake Gersen calls the ‘unbundling’ of constitutional powers: it is a form of reverse bundling or re-bundling.56

A design of this kind has several potential advantages. It can help solve problems of scarcity in the pool of potentially qualified applicants for high constitutional office. It can amplify the influence of qualified and impartial officeholders on the constitutional system. It offers cost advantages, and it could allow small states to build on a range of formal and informal precedents in Indigenous, colonial and postcolonial constitutional government within their territory.57

Of course, it also carries potential dangers and limitations. Some forms of multi-tasking may make a constitutional office extremely onerous, and hence unattractive even to the most qualified applicants, or too onerous for candidates who might otherwise be qualified to occupy a more unbundled, singular role. It may also increase what comparative constitutional scholars have called the ‘second period’ problem, or problems of constitutional transition:58 the risks to constitutional stability and continuity when a successful constitutional officeholder steps down. Such risks always exist, but they go up substantially when a single person holds multiple constitutional offices.

Constitutional multi-tasking may also pose real risks to structural constitutional commitments and related values. Multi-tasking necessarily involves modifying our understanding of the separation of powers, and the embrace of a more flexible, dynamic account of this foundational constitutional idea.59 But even with modifications, there is a need for any small state constitution to preserve commitments to accountability, independence and impartiality and ensure their effective operation in practice. We should also realise that some forms of multi-tasking, for example involving sitting as opposed to retired judges in executive functions, will have much higher risks than others in this regard.

Constitutional multi-tasking may also increase the risk to democratic constitutional values, including the capacity for a constitutional system to protect and maintain what one of us (Rosalind Dixon, with David Landau) has called the ‘democratic minimum core’.60 Since not all small states are democratic, not all face this same risk from constitutional multi-tasking. Brunei Darussalam is a leading example, as Ann Black outlines in Chapter sixteen in this collection, where power is concentrated in the hands of the Sultan. But those that are dependent for their endurance on three interdependent sets of institutional arrangements, namely: (i) a system of regular, free and fair, multi-party elections; (ii) political rights and freedoms; and (iii) institutional checks and balances, will need to take care that recourse to multi-tasking – often for practical reasons – does not come at the expense of respect for that democratic minimum core.61 In this regard, we should be mindful that constitutional multi-tasking can increase the ability of a single would-be authoritarian actor to adopt legal and political changes that undermine all three of those arrangements, especially the freedom of the press, opposition and civil society, and the independence of courts and other key oversight institutions.62 At the very least, it reduces the costs to a would-be authoritarian seeking to capture or co-opt these institutions.

Small state size may also itself already heighten the risk of ‘abusive’ constitutional change of this kind. For instance, it means that there are fewer independent institutions and officeholders that a would-be authoritarian must capture, or coerce, in order to exert complete control over the state.63 It reduces the number of press outlets, and hence the difficulty of capturing or co-opting a free press. And it means that there are fewer civil society actors willing and able to challenge practices of democratic backsliding. In small states with small territories, it also reduces the costs of monitoring opposition groups and opponents of a regime. One can see this play out in the forms of democratic backsliding that have occurred in Malta and Seychelles, as described in the chapters by John Stanton and Joelle Barnes in this collection – in ways that point to the complex nature of the democratic design challenge in many small states.64

It is important, however, to note the likely alternative to formal constitutional multi-tasking of this kind. Often, it can mean that constitutional officeholders combine public office with private work, which may be even less compatible with their independent and impartial performance of public office. It can also mean that there is a lack of suitably qualified domestic candidates to fill various public offices, and therefore that a country must turn to constitutional ‘outsiders’ to perform the role.65

‘Outsider’ constitutional actors have several advantages: they can expand capacity and can increase impartiality in the performance of various public offices.66 In some cases, they can also serve as a useful bridge between external and internal constitutional perspectives. But they also carry clear risks or downsides, including that depending on whence they originate, and how they are structured and funded, they may be perceived by citizens as lacking basic sociological legitimacy. Further, they increase the risk of decisions that lack sensitivity to local traditions and understandings, and the local social and political context.67 In her chapter proposing a new framework for understanding Tongan constitutionalism, for example, Mele Tupou Vaitohi notes that existing (outsider) theoretical frameworks, such as legal pluralism, have struggled to explain the Tongan system (see Chapter eight).

Constitutional multi-tasking, in this sense, is one of a suite of potential responses to the challenge of constitutional scale; and must be assessed against a backdrop where most responses involve much heavier reliance on outsider influences.



B.Regionalism

Another important constitutional design response to small state size is often a move toward regional forms of government, or a mix of national and transnational models of constitutionalism. That is, smallness in state size can be a key driver toward – as well as reflection of – regional groupings and arrangements with constitutional implications.

For instance, in the Caribbean, there was a range of quasi-federal arrangements that were a product of inter-colonial organisation and power sharing. But another early source of regional solidarity was a desire to resist formal British and French colonial rule.68 In a contemporary context, another driver for regionalism in the Caribbean has arguably been a desire, with strong domestic support, to establish a postcolonial ­constitutional order in the face of a long tradition of Privy Council adjudicative authority. This authority has posed a source of jurisdictional competition for any truly national constitutional order, and one response to this has been the creation of a regional constitutional court – the Caribbean Court of Justice (CCJ) – with greater capacity to offer a credible and powerful alternative to the Privy Council.

This context helps explain the link between small state identity and regionalism in the Caribbean. As Se-shauna Wheatle notes, it informs the ways in which constitutional identity has been produced and reproduced in the Caribbean.69 And it also has potential normative advantages: it offers a way of balancing commitments to impartiality with context-sensitivity in a way that exemplifies the best model of democratic and rights-protective constitutionalism in small states. At the same time, the impact or effectiveness of regional institutions can vary across countries and contexts
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