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THE BASIC STRUCTURE DOCTRINE IN MALAYSIA

This book presents an in-depth interrogation of the theory and application of the Basic Structure Doctrine in the Federation of Malaysia.

The Basic Structure Doctrine, famously introduced in the 1973 Indian Supreme decision of Kesavananda Bharati v State of Kerala AIR – which held that certain core or fundamental features in the Constitution of India could not be amended by Parliament even if it met all procedural requirements – was initially rejected when it was first argued in Malaysia in the 1975 case of Loh Kooi Choon v Government of Malaysia and lay dormant for the next three decades.

Judicial winds shifted in 2010 when Malaysia’s apex court, the Federal Court, cited Kesavananda with approval in the case of Sivarasa Rasiah v Badan Peguam Malaysia & Anor, and observed that it was ‘clear from the way in which the Federal Constitution is constructed that there are certain features that constitute its basic fabric’ and that ‘any statute (including one amending the Constitution) that offends the basic structure may be struck down as unconstitutional.’ In a quick succession of cases, the Federal Court cemented this doctrine in Malaysia’s jurisprudence and deployed it to defend the court’s judicial power. These widely-publicised cases generated much debate beyond the legal fraternity and judiciary and often polarised different sectors of Malaysian society.

This collection of essays responds to this extremely important debate on the limits of constitutional amendments as a form of constitution-making in Malaysia by considering the theory behind the Basic Structure Doctrine and critically examining how it has been harnessed by the Federal Court and by other political actors – most notably Islamists and secularists; and royalists and republicans – on the ground.
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The study of constitutionalism in Asia is one of the most important, fascinating and challenging subjects of contemporary legal study. The continent is immensely diverse in its political ideology, religion, culture, language, economic development and colonial history. It has produced a great multitude of constitutional traditions, from authoritarian regimes to mixed communitarian and liberal constitutional models, and from regimes involving the military and monarchy to secular and theocratic constitutions. At the same time, its experience with courts and constitutions spans the gamut from rights-based to dialogical and good governance approaches, particularly where good government is sought through political process and public avenues rather than through the courts. With respect to judicial review and human rights, Asia provides a rich resource in examining how universal standards and local particularities interact. This series seeks to build on the growing academic interest in Asian constitutionalism by interrogating the normative, historical, empirical and conceptual dimensions of constitutionalism, through the lens of the Asian experience. It is expansive in scope and coverage and includes comparative studies between two or more Asian countries; comparisons between Asian and non-Asian jurisdictions; and critical single jurisdiction case studies. The series provides an excellent resource for scholars and students working in the field of Asian legal and constitutional studies, and comparative constitutional law more generally.
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Constitutional Amendments and the Basic Structure Doctrine in Malaysia: An Overview

KEVIN YL TAN AND HP LEE


Sovereignty and its Limits

Constitutions are legal manifestations of the compact struck between the citizens of a polity on how they wish to be governed and how their government is organised. And while constitutions typically have the status of higher law, they are not immutable. They are meant to be amended from time to time to accommodate changes in society. But to what extent may constitutions be amended? Is every part of the constitution amendable, or indeed repealable? Discussing the situation in Britain – which has no written constitution – the Victorian constitutional scholar Alfred Venn Dicey (1835–1932) opined that since Parliament was supreme and sovereign, there is no limit to its power to change the law, even the most fundamental ones:


… There is no law which Parliament cannot change, … fundamental or so-called constitutional laws are under our constitution changed by the same body and in the same manner as other laws, namely, by Parliament acting in its ordinary legislative character.

A Bill for reforming the House of Commons, a Bill for abolishing the House of Lords, a Bill to give London a municipality, a Bill to make valid marriages celebrated by a pretended clergyman, who is found after their celebration not to be in orders, are each equally within the competence of Parliament, they each may be passed in substantially the same manner, they none of them when passed will be, legally speaking a whit more sacred or immutable than the others, for they each will be neither more nor less than an Act of Parliament, and cannot be annulled by any other power.1



For Dicey, Britain’s most fundamental norm – or what Hans Kelsen calls the grundnorm2 – is Parliament. It is the state’s ultimate source of power and is thus perpetually sovereign and unlimited in its power. But what about states with a written constitution? The answer would depend on how ‘flexible’ or ‘rigid’ the constitution is.3 This question came before the Judicial Committee of the Privy Council in the case of McCawley v The King4 where the court was asked to consider whether the passage of the Industrial Arbitration Act 1916 – an ordinary act of the Queensland Parliament – had the effect of correspondingly amending the Queensland Constitution Act 1867 by it merely being inconsistent with the Constitution. The Privy Council held that as Article XXII of the Queensland Constitution provided that the Constitution could be amended, altered or repealed ‘in the same manner as any other laws for the good governance of the colony’, section 6 of the Industrial Arbitration Act substantively altered the Constitution.

Thus, if the procedures established by a constitution for its amendment are complied with, any consequential amendment to the constitution will be legal and effective. Does this mean that as long as the proper procedures are followed, no provision in the constitution is immune from amendment? Are there no limits to the amendment of a constitution? What if the constitution is so drastically amended as to be transformed into a completely new one, or if its provisions are so radically changed as to ‘dismember’ the constitutional order such that its essential characteristics and basic structure are destroyed?5



Constituent Power and the Amendment Power

Constitutional and political theorists have long grappled with this puzzle: Are there limits to amending a constitution? After all, as the supreme law of the land, a constitution ought to be more permanent than ordinary legislation. Indeed, most written constitutions require special majorities for amendment, and a few even contain what has been called ‘eternity’ or ‘unamendable clauses’ which forbid the amendment of certain provisions or subjects in a constitution.6 One of the most extensive of such laws is Article 79(3) of the German Basic Law which provides:


79.—(3) Amendments to this Basic Law affecting the division of the Federation into Länder, their participation in principle in the legislative process, or the principles laid down in Articles 1 and 20 shall be inadmissible.



A similar unamendability clause may be found in Article 110(1) of the Constitution of Greece and Article 288 of the Constitution of Portugal. Article 175 of the Morocco Constitution prohibits any revision of the Constitution that ‘may infringe the provisions relative to the Muslim religion, on the monarchic form of the State, on the democratic choice of the Nation or on [those] acquired in matters of [the] freedoms and of fundamental rights inscribed in this Constitution’. Roznai characterises these as examples of ‘explicit constitutional unamendability’.7 

Then there are instances of ‘implicit constitutional unamendability’ where courts read into the constitution limitations on the exercise of the amendment power.8 Most prominent of these is the Basic Structure Doctrine introduced by the Indian Supreme Court in the 1973 case of Kesavananda Bharati v State of Kerala.9 That case arose after Parliament passed the 24th, 25th, and 29th Amendments that, among other things, sought to expand Parliament’s amending power and curtail property rights. The applicant, Kesavananda Bharati, head of a Hindu monastery, argued that these amendments were illegal as they infringed the fundamental pillars of the Constitution. In a narrow 7:6 decision, the highly divided Indian Supreme Court held that while Parliament has the power to amend the Constitution, it cannot alter or destroy its ‘basic structure’ which included core principles like the separation of powers, federalism, secularism and democracy. The Indian Supreme Court asserted that certain core features or fundamental principles in the Constitution of India cannot be amended by Parliament even if it met all procedural requirements.

The judgment was controversial and remains so today. There are two broad heads of criticism and objection of the Kesavananda decision: (a) The concept and contents of what might constitute a constitution’s ‘basic structure’ lack clarity and objectivity10 and (b) This is a clear case of judicial overreach with an unelected Supreme Court acting undemocratically in shackling the powers of the people’s elected representatives and trampling onto the legislative domain.11 The Court made a distinction between the constituent power to make and unmake a constitution on the one hand, and the delegated constitution amending power of Parliament on the other. While Parliament could amend the Constitution, it had no power to alter its Basic Structure or Features.

Notwithstanding these controversies, the Basic Structure Doctrine is actually deeply rooted in the concepts of the social contract, constitutional supremacy and the rule of law. Social contract theory posits that the legitimacy of government rests on the consent of the governed and the protection of their natural rights. Political philosophers like John Locke and Jean-Jacques Rousseau argued that when individuals enter into a social contract with the state, they surrender part of their sovereignty and freedoms in exchange for the protection of their rights and the maintenance of social order. The Basic Structure Doctrine thus operationalises these ideas by placing limits on the power of the legislature and ensuring that the constitution remains a shield against tyranny and oppression.

The distinction between the constituent power and the amending power was largely established through the writings of two continental jurists upon whom the German legal scholar Dietrich Conrad relied.12 Conrad’s article ‘Limitations of Amendment Procedures and the Constituent Power’13 was relied on by counsel in Kesavanada’s case and was cited several times in the judgment.14 Conrad relied mainly on the work of the German scholar Carl Schmitt and also, but to a lesser extent, that of French scholar Maurice Hauriou in formulating his distinction between the ‘constituent power’ and ‘amending power’.15 He argued that the constituent power was ‘distinct’ and had a ‘directly creative influence in the institution of all other authority’16 while the constitution’s amending powers ‘do not embody the constituent power but are special legislative procedures of a more technical and limited application’.17

In summary, the ‘constituent power’ refers to the extraordinary sovereign power to create or fundamentally reconstitute a constitution. This power is exercised by the people or their representatives when establishing a new political order or radically transforming an existing one. This power is considered original, unlimited, and extra-legal, residing outside the framework of the constituted legal order. The ‘amending power’, however, refers to the power to modify or revise an existing constitution within the framework established by the constituent power. Typically, this power is vested in the legislature or some other special body created for this purpose. It is exercised according to the procedures prescribed by the constitution itself. This amending power is derivative, limited, and intra-legal, operating within the confines of the existing constitutional order.



The Basic Structure Doctrine in Malaysia

Since the Kesavananda decision in 1973, the logic of inherent limitations on a Parliament’s amendment powers has found enthusiastic champions in many parts of the world, including the Federation of Malaysia. However, its initial reception was rather chilly. The Doctrine was first argued – albeit unsuccessfully in Malaysia in 1975 in the case of Loh Kooi Choon v Government of Malaysia18 where the appellant challenged an amendment to Article 5(4) of the Federal Constitution. In dismissing the appeal, Raja Azlan Shah FJ (as he then was) held that the doctrine conceded ‘to the court a more potent power of constitutional amendment through judicial legislation than the organ formally and clearly chosen by the Constitution for the exercise of the amending power’.19 A few years later, the Doctrine was once again advocated in the case of Phang Chin Hock v Public Prosecutor.20 Tun Mohd Suffian LP, in rejecting the application of the Doctrine, stated that because the Indian and Malaysia constitutions were drafted differently – the former by a constituent assembly and the latter by a constitutional commission – the Malaysian Parliament’s power to amend the Constitution is not ‘limited in the same way as the Indian Parliament’s power to amend the Indian Constitution’.21

For the next three decades, the doctrine in Malaysia lay dormant, more often buried in academic tomes than courtroom argument. The judicial winds shifted in 2010 when the Federal Court cited Kesavananda with approval in the case of Sivarasa Rasiah v Badan Peguam Malaysia & Anor,22 and observed that it was ‘clear from the way in which the Federal Constitution is constructed there are certain features that constitute its basic fabric’ and that ‘any statute (including one amending the Constitution) that offends the basic structure may be struck down as unconstitutional’.23 A quick succession of cases from the Federal Court cemented this doctrine in Malaysia’s jurisprudence. It deployed it in defence of its judicial power.24 These widely publicised cases generated much debate beyond the legal profession and judiciary and often ended up polarising different sectors of Malaysian society, most notably Islamists and secularists, and royalists and republicans.



Organisation of this Volume

The chapters in this volume were selected from among those presented at a two-part conference on ‘Constitutional Amendments and the Basic Structure Doctrine in Malaysia’ held in October and December 2022 at the University of Malaya and at the National University of Singapore respectively. This conference was organised in response to the extremely important debate on the limits of constitutional amendments ongoing worldwide and specifically to the debates raging in Malaysia over the past five years. As such, it includes broad overview and comparative essays, as well as those focused on narrower issues within the Malaysian context.

The book is in three parts. Part 1 contains chapters that offer broad overviews of the subject. Part 2 covers discrete facets of the subject with reference to Malaysia, while Part 3 offers some comparative perspectives on the topic.

In Chapter 1, Rueban Balasubraniam argues that the focus by the Malaysian apex court on the applicability of the Basic Structure Doctrine to invalidate ‘abusive constitutional amendments’ is misplaced. He asserts that, in the hands of unprincipled judges, the Doctrine can be used to undermine constitutional rule and promote ‘authoritarian values’. Highlighting the approach of Nallini FCJ in a case called Dhinesh Thanaphll as illustrative of ‘circular legalism’ jurisprudence, he argues that the legal limits to constitutional change should be found in unwritten legal principles constitutive of a commitment to the ideal of the rule of law or legality. This approach is preferable to ‘linear legalism’ which has allowed the proliferation of the ‘executive supremacy project’. 

In Chapter 2, Andrew Harding points out that government structures, according to dicta of the Indian Supreme Court in Kesavananda, are also part of the basic structure. He focuses on the modification of government structures and asserts that it is not necessarily the case that any changes would diminish constitutionalism. If constitutional amendments altering government structures seek to enhance constitutional rule, surely the basic structure doctrine should not be engaged. Given that federalism is ‘anterior to constitutional order’, its abrogation by a mere constitutional amendment would clearly be invalid. He asserts that, with the exception of federalism, there is no justification to prevent improvement changes to the government structure by the invocation of the Basic Structure Doctrine.

Kevin Tan goes in search of the Federal Constitution’s basic structure in Chapter 3 by taking a historical look at how the Constitution came to be drafted and subsequently amended. Tan challenges the Malaysian Federal Court’s assertion that the Basic Structure Doctrine does not apply to the Federal Constitution because it was drafted by ‘mere mortals’ through his careful analysis of the historical and political forces that came together to draft the Constitution. He then considers some of the most significant amendments that were made to the Constitution in the post-Malaysia era to determine if these changes had substantially changed the nature of the constitutional bargain struck at the founding of Malaya in 1957. He concludes by returning to the normative question of whether courts should be allowed to use the Basic Structure Doctrine to stymie legislative will in constitutional amendments.

In Chapter 4, Shad Faruqi points out that the Federal Constitution of Malaysia is ‘not just an ordinary law’. On the contrary, he describes it as ‘the fundamental law of Malaysia. He poses the perplexing question, ‘If it is such an important landmark, should it be constituted, reconstituted and deconstituted by transient political majorities?’ He asserts that as there is an absence of express eternity clauses in Malaysia, the Malaysian courts would have to resort to implied limits within the Constitution. He peruses the early dicta of the Malaysian courts on the issue of whether there can be limits on the power of constitutional amendment in the form of the Basic Structure Doctrine. The pros and cons of the adoption of the Basic Structure Doctrine are considered. He welcomes its application in Malaysia because of the absence of other mechanisms to review the substance of amendments, and the diminution of check and balancing mechanisms by Parliament. 

Benjamin Ong questions whether there have been needless invocations of the doctrine in Chapter 5. He asserts that the injection of the doctrine in a number of cases was unnecessary and resulted in questionable judicial reasoning. He claimed that ‘basic structure’ was used as a buzzword and in many instances created confusion in judicial reasoning. He proposes that instead of giving needless attention to whether a constitutional amendment is constitutional, the focus should be on the precise impacts the amendments have (or have not) made. This would result in a better clarification of the contours of the Basic Structure Doctrine and its applicability in Malaysia. In Chapter 6, Wilson Tay, provides an account of the chequered trajectory of the Basic Structure Doctrine in Malaysia, and traverses the corpus of cases in which the doctrine was engaged.

In Chapter 7, James Chin approaches the issue of constitutional amendments to effect structural changes in the Malaysian polity from a political perspective. In tracing the various stages in the enlargement of the Federation of Malaya into the Federation of Malaysia particularly by the addition of Sabah and Sarawak, he highlights the fact that, contrary to the wishes of the people of Sarawak and Sabah for an entirely new Constitution to be drawn up, the new Constitution for the enlarged federation arose from the existing Constitution that was amended extensively. He advances the argument that five areas distilled from the Malaysia Agreement should fall within the parameters of the Basic Structure Doctrine.

The adoption of a Basic Structure Doctrine by the Malaysian Federal Court has generated controversy among jurists regarding the issue of constitutional unamendability. In Chapter 8, Emily Ho highlights the tension between the questions of hermeneutics (or interpretation) and of supremacy (or power) as posing the key divergences, especially when the case of Maria Chin Abdullah is analysed. This was a case where some commentators construed the majority judges in that case as rejecting emphatically the applicability of the Basic Structure Doctrine. In Chapter 9, Mohd Nazim Shaari looks at the institution of Malay Rulers against the backdrop of the Basic Structure Doctrine. These Malay Rulers wielded significant influence and power even before the colonial era. The sovereignty of the Malay Rulers, he asserts, falls within the Basic Structure Doctrine. He seeks to clarify the nature and scope of this sovereignty. Over the course of time the Malay Rulers have evolved into constitutional monarchs, who act on advice. He highlights a narrative being advanced by some for a broader conception of the powers of the Malay Rulers. He proposes that a re-focus on the true role of the constitutional monarch – to check on the excess of politics and populism – is preferred and in line with the purpose, as well as the historical developments of the Malay Rulers’ powers. In Chapter 10, Wong Chin Huat, focuses on the political system in Malaysia. He highlights the lack of constitutional entrenchment of political parties. From the standpoint of asserting parliamentary democracy as an essential feature of the basic structure of the Malaysian constitutional set-up, he conducts an exegesis on the introduction of anti-hopping law via constitutional amendments as a measure to ensure governmental stability. He also raises for consideration other measures that can bolster the democratic framework.

The Basic Structure Doctrine has struck roots in countries that have a formal constitution. In Chapter 11, Erin Delaney raises the question whether the Doctrine has relevance in countries that operate a parliamentary sovereign system without a written constitution. In this respect, the United Kingdom comes into focus. Does the Doctrine have a role to play if the amendment power is exercised in such a way as to undermine democracy? Placing her analysis in the context of the decision of the United Kingdom Supreme Court’s decision in a landmark case called Miller II, the common law approach of protecting the rule of law could be argued to have an affinity with a functionalist approach to the Doctrine. The shared premise of protecting the constitutional order would entail canvassing the precise boundaries of a ‘democratic minimum core’. 

In Chapter 12, Rehan Abeyratne provides a broad comparative perspective that illuminates the migratory journey of the Doctrine from India into a number of countries in the Asian region. He groups these countries into one category where the Doctrine is fully entrenched, a second category where the Doctrine is partially entrenched and a third category where it has been formally rejected but which nevertheless reserved some degree of limited recognition. He places Pakistan in the second category and asserts that Malaysia is most analogous to Pakistan. In Chapter 13, HP Lee and Andrew Foster, discuss the Australian experience with the operation of a separation of judicial power doctrine, and point to lessons for the Malaysian polity. They engage in exegesis on the definition of judicial power, the Australian apex court’s jurisprudence regarding the investment of non-judicial power in a judicial body, the dichotomy between punitive and non-punitive statutory provisions, and the invocation of a persona designata doctrine.
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