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Chapter 1 Introduction

For decades, the philosophy of law has been dominated by one ongoing debate. This debate concerns whether ‘evil’, ‘unjust’ or ‘immoral’ action can amount to a valid law. On the one hand, Natural Law theory argues that sufficiently unjust state action cannot obtain the status of law. Natural Law theory is most famous for its mantra that an unjust law is not a law (lex iniusta non est lex) (the maxim), especially as interpreted to mean that there is a necessary connection between law and morality (the necessary connection). On the other hand, Legal Positivism, revived by H.L.A. Hart in the 1950s, asserts the opposite: a law is valid no matter how evil. What law ‘is’ is one thing, whether it ‘ought to be’, whether it conforms to some external standard, or what its ‘merit’ is, is another.

A defence of Natural Law theory often highlights how law is a necessary component of the pursuit of the good. Whilst ‘bad’ or ‘evil’ law is theoretically possible, laws that do not realise good ends are defective because they do not realise the proper ends or functions they were designed to serve. Law, on this view, is grounded in the pursuit of the good. The good is the normative background against which the success or otherwise of the legal enterprise must be judged. Legal Positivists, by contrast, often proceed on the footing that legal validity is an amoral, neutral thing which is equally serviceable for good and evil ends. This ‘means’ to ‘ends’ assumption means that law can be used for good or evil ends. So, because evil law is theoretically possible, there is no necessary connection between substantive moral norms and the existence of law. Thus, whilst the Natural Law theorist makes philosophical arguments in favour of their cherished maxim and the necessary connection, the Legal Positivist is focused on the theoretical (or reasonable) possibility of apparently ‘evil law’.

Central to this debate is the status of the law that grew up in Nazi Germany before, during and after the Second World War. The status of Nazi laws, which allowed widespread discriminatory treatment of minorities, including the Jewish people, came to a head at the end of the Second World War when the victorious Allied forces sought to put on trial Nazi leaders as war criminals. The Nuremberg trials held high-ranking Nazi officials responsible for, amongst other things, ‘war crimes’ and ‘crimes against humanity’. The centre of the debate between Natural Law theorists such as Gustav Radbruch1 and Lon Fuller2 and Legal Positivists such as HLA Hart3, was focused on litigation arising from the collapse of the Nazi regime.

Radbruch’s claim was that Nazi law was so severely unjust as to lose its validity as law: the purpose of law is to pursue values such as legal certainty, public benefit and justice,4 and where it does not do so, it may be appropriate to curtail its status as law. By contrast, as summarised by Fuller, ‘Without any inquiry into the actual workings of whatever remained of a legal system under the Nazis, Professor Hart assumes that something must have persisted that still deserved the name of law in a sense that would make meaningful the ideal of fidelity to law.’5 The contention of Hart’s Positivism, in this light, is that Nazi law remained law, notwithstanding how evil or unjust it may have been.6 Radbruch is said to be naïve: ‘He has only half digested the spiritual message of liberalism, for everything that he says is really dependent upon an enormous overvaluation of the importance of the bare fact that a rule may be said to be a valid rule of law, as if this, once declared, was conclusive of the final moral question: “Ought this rule of law to be obeyed?”’7 According to Hart, ‘Surely the truly liberal answer to any sinister use of the slogan ’law is law’ or of the distinction between law and morals is, “Very well, but that does not conclude the question. Law is not morality; do not let it supplant morality.”‘8 As will be suggested below, the very idea of the requirement that we must ask the question whether the law ’ought’ to be obeyed seems to suggest, and probably presupposes, that the law is not reducible to ‘is’ statements and involves ‘ought’ claims.

The divide between the two camps of Natural Law theory and Legal Positivism may be closed. This work is about advancing a defence of Natural Law theory. The debate, it is suggested, should be settled in favour of Natural Law theory because law necessarily depends on truth and truth is necessarily tied to the good. All propositions of law pertain to be true propositions of law. Without truth, legal validity does not exist. To make the case for Natural Law, therefore, we have to establish that truth is not a neutral thing equally serviceable for good as well as bad, but is itself necessarily tied to the good. Truths which, after their promulgation, are used to sustain bad ends (as might occur with a new scientific invention or weapon), lose their validity and status as truth. Because truth is necessarily good truth, law is necessarily good law: legal validity, on this account, is not a neutral, amoral datum as Hart and the Legal Positivists assert, equally amenable to good and evil ends. Instead, it is significantly slanted in favour of the good and human flourishing.

To make this case, we will first explore the central assumption upon which the two sides to the debate are based: that of evil law. It will be shown that evil is necessarily founded on a lie. At its heart, evil presupposes the lie that the good is bad: we will explore this now and use this to ground our further defence of Natural Law theory.9 By understanding evil, we can make a further presupposition: the good, by contrast with evil, presupposes the truth that the good and bad are identical with themselves. Because evil is premised on a lie, it cannot amount to truth: it cannot amount to true propositions of law. Wherever evil is found, it will be argued, it represents a manifestation of the spirit of evil (as exemplified in Nazi Germany). In other words, wherever it is found, evil presupposes the lie that the good is bad.

Evil presupposes the lie that the good is bad. This presupposition can be found in the express policy of the evil tyrant or as a matter of logical or reasonable inference from what is being done. That evil presupposes a lie is evident in the conceptual fact that evil hates the good: evil holds that the good is bad, the good is hated, bad undermines the good, and thus, evil is to be pursued. The Nazis are prime examples of the spirit of evil. The Nazis thought Jewish human flourishing was bad (a blight on the planet as an inferior race) and demonstrated this belief by seeking to destroy and exterminate the Jewish race. Here, apart from individual instances of so-called ‘grudge-informer’ cases arising under the Nazi regime (to which it is agreed by both Natural Law theorists and Legal Positivists that a retrospective statute or court decision would be necessary to remedy), a point of general importance can be made: Nazi ideology was based on a lie. The Nazi’s laws, therefore, either expressly stated or logically presupposed that good is bad. Because they hated the good, they pursued the evil exemplified by the Auschwitz concentration and extermination camp. Similarly, under communism in Stalin’s Russia and in Mao’s China, it was held that the flourishing societies of Western capitalism (a good) were oppressive structures (bad) which held man in a state of perpetual slavery. This lie grounded Stalin and Mao’s claim to hate the good and so pursue the evil of an ideological (and military) war on Western nations. In its main manifestations, therefore, evil presupposes a lie. As evil is premised on a lie, evil cannot amount to true propositions of law. These comments mean that only truths which state or restate the good are valid truths.

These examples offer examples of what the spirit of evil entails. Spirits are patterns of behaviour. The nature of the statement ‘the good is bad’ is therefore to express how a state, person or actor is participating in the spirit of evil. The statement can be applied to any moral issue, and the existence of the spirit of evil can be discerned. We know that this is a spirit because of the inability of one to identify such a statement with either the mental world or the physical world. That is, we know the spirit exists because it is not reducible to the brains of any one person (no bad person can be good), and it is not reducible to nature or reality because nature may be used to judge the morality or logical validity of specifically human activity. Thus, the statement is a reference to a spiritual lie which exists between reality and the brain, and is defined by reference to truth.

Positing this spiritual reality offers a baseline or set of baselines from which one might extrapolate further examples and theories which can be built around those examples. Thus, our examples of tyranny might be generalised to all evil. All evil, wherever it is found, tends towards this pattern of behaviour. All examples of evil, therefore, tend towards the lie that the good is bad. A different example would be slavery. Those inclined to oppose slavery tend to hold the view that using other humans as slaves is a violation of human dignity. Thus, those who endorse slavery are calling the good bad: the existence of a person’s freedom expressed in a flourishing innocent life (a good) is called ‘bad’ because to treat them as a free agent does not afford the person the slave treatment they apparently deserve because of their inherently inferior racial, ethnic, social or economic status. On this understanding, slavery laws do not amount to laws at all because they do not partake of the truth-value that comes with the realisation that the human, in normal circumstances, is an expression of inherently divine and flourishing life. Lies cannot amount to truths. Therefore, evil cannot amount to true propositions of law.

Evil presupposes that the good is bad, but the good claims that the good and bad are identical with themselves. The good is therefore premised on a set of true starting points. In this sense, the good and the bad begin from diametrically opposed starting points. Our legal institutions do not begin and end in the courtrooms: law is not reducible to the sum total of all the cases and statutory materials. Politics is upstream of law, and so evil must be construed as making a claim of culture and politics. In this vein, its false starting point is expressed: it presupposes that the good is bad because it thinks that the justice which is done in the courtroom and the treatment of human flourishing outside the courtroom are bad. Thus, we yet again reach the terminal lie that the good is bad. However, the fact that the good is always objectively identical with itself holds true even in a society dominated by evil persons.

We can then address four objections to this view. The first objection is premised on the idea that the evil tyrant can rationally believe that the good is good (not bad) and, because he hates the good, pursues its destruction. This claim is near laughable. Every tyrant in history has resisted the participation of humanity in the human good of legitimate flourishing. In response to being questioned about whether he thinks the Jews (and their flourishing) are good or bad, clearly, Hitler would say that they are bad. To claim that they believe that the good is good, therefore, is inherently unlikely. Moreover, if they do claim the good to be good, what is important in assessing the tyrant’s activity is not so much what they claim to believe or what they say, but what they do. As stated already, the Nazis in Germany resisted the legitimate human flourishing of the Jewish people because they thought such flourishing to be bad. They therefore set out to exterminate the good and treat it horrendously. Because of the need to defend against the good, evil believes the good to be bad: hatred colours or renders bad the object it wishes to destroy. Evil states act out and manifest this lie in violence, with their so-called ‘laws’ downstream manifestations of that same lie. Instead of acting out the good, which is a manifestation of love and so cannot colour or render the bad as good, tyrannical states premise their actions on the lie that the good is bad and so promote violence. The central question for legal theory, therefore, is not whether a thoroughly evil state is possible based on the hypothetical postulate that we could agree on such evil. Rather, the question is whether it is true to call good bad and so whether true propositions of law can take as their starting point an evil lie. The answer, clearly, is no: truth does not support tyranny.

The second objection is that our courts of law impose violence on bad people, and so justice might be equated with the lie that the good is bad. We must be clear about the difference, however. Justice, like the good, is premised on the dual starting points that the good and bad are identical with themselves. By contrast, evil tyranny is premised on the lie that the good is bad, so it should be hated and eradicated. The difference is that justice is always good: it might be disliked by the guilty criminal who is punished, but this does not make it, therefore, a bad thing. It is good that the criminal must pay off their debt to their victims and society at large. Moreover, if justice were ‘bad’, not only would we have to assent to the lie that the good is bad, but we must also concede that all exercises of justice are not legitimate enforcements of law and instead amount to mere tyranny. Thus, this objection must be willing to concede that there is no significant moral difference between the legitimate democracies of the West and the tyrannical dictatorships of, say, Nazi Germany and Communist Russia. This is not a concession that this author is willing to make simply because it is not true. The enforcement of substantive prohibitions of crime, civil offences and abusive uses of state power in public law is all good for society, requiring that a person’s proper debt be paid off. Thus, justice can only be good. It cannot be equated with the bad or mere violence doing no overall good, as tyrants claim it to be.

The third and fourth objections are less objections and more clarifications. It might be said that the holocaust was actually good for the Aryan Germans or Nazis, in their interests, but bad for the Jewish race. This objection, therefore, purports to claim that the good (for the Nazis) is actually bad (for the Jews), so there is no relevant lie that tyranny is premised on. Unfortunately, this objection faulters in the face of what is truly good and what is truly bad. If an act or event is apparently ‘good’ for an evil tyrant because it is in their interests, it is, in actuality, not good at all. It is actually bad. What is in the interests of evil is bad. Thus, we can dissolve this objection that argues that the holocaust was in the interests of the Nazis: regardless of it being in their interests or not, this does not mean that it was true to say that the Jews deserved extermination. The Nazi regime might have seen the Jewish race as detrimental to the interests of the Nazi’s, but there is no difference between this interest-based claim and the claim that Hitler thought the Jews were ‘bad’.

Fourth, it might be said that because the claim that ‘good is bad’ exists, it therefore has truth-value and may amount to legitimate law. This objection rests on the statement that the ‘good is bad is true because it exists’ (the statement). The statement, however, actually hides two different kinds of statements. The first is ‘it is true to say that the statement ’the good is bad’ exists’. The second is ‘it is false to say that the good is bad’. These two statements do not contradict each other and need not detract from each other, but must be distinguished if we are to understand the truth-value of the statement. It is possible to maintain both that it is true to say that evil exists and that that evil which exists is a lie, because it is premised on the good being bad. But one must distinguish these two statements because a statement which purports to be true but encompasses within its ambit a falsehood is not true. The statement of the objection, therefore, is not true because encompassing within it is a lie, namely, that the good is bad: it is not analytically the case that, for all propositions p, if p, then p is true.10 This follows because what it takes for a proposition to be true is the expression of the concept of truth in the particular content of the proposition itself.11

In the end, then, Legal Positivism’s support for tyrannical law rests on a contradiction: one cannot simply exterminate an entire segment of the human population and claim that this may be done by the enactment of true law. Any claim to prove that the good is bad must overcome the insurmountable obstacle that all bodies and all entities are identical with themselves. The good (including justice, etc.) simply is good. The bad (including tyrannical evil, etc.) simply is bad. Thus, as a matter of logic, these two premises hold: the good and bad are identical with themselves. These remain solid and foundational as undeniable truths which the tyrant is unable to prove wrong. That truth is good does not mean that one may never ‘lie’: it simply means that the apparent ‘lie’ must serve the good and must therefore be promulgated with the good end in mind. The proper aim or role of truth, therefore, is to protect the good: it begins from the presuppositions that the good and bad are identical with themselves, so it must promulgate itself in line with this set of starting points. Where the apparent truth and the good diverge, the good must take priority because the goal of truth is to protect the good.

Given this, we are now in a position to define truth more precisely. Once the pre-interpretive stage of our endeavours filter out all those truths and falsehoods which we can be deemed to simply know as true or false, then we engage our interpretation of truth. Here, truth is the participation in logical structures oriented towards or aimed at the good. This definition is significant in its own right: it represents a deduction from the teachings of Christ Jesus, who famously claimed to be ‘the way, the truth and the life’ (emphasis mine).12 Characteristic of Christ’s teachings was the use of parables to communicate deeper truths. In our understanding, parables are exactly what our definition of truth entails: they involve Christ participating in logic structures oriented towards the good. We can illustrate this and the significance of our claim by reference to Christ’s parable of the Sower. The New King James Bible records the communication of this parable in the Gospel of Matthew as follows:


’Then He spoke many things to them in parables, saying: “Behold, a sower went out to sow. And as he sowed, some seed fell by the wayside; and the birds came and devoured them. Some fell on stony places, where they did not have much earth, and they immediately sprang up because they had no depth of earth. But when the sun was up, they were scorched, and because they had no root, they withered away. And some fell among thorns, and the thorns sprang up and choked them. But others fell on good ground and yielded a crop: some a hundredfold, some sixty, some thirty. He who has ears to hear, let him hear!”13



Clearly, Christ’s words here participate in a certain kind of logic. Two verses later in Matthew 13:11, the implication of what Christ says is that the purpose of the parable is to offer a gradual revelation of the mysteries of the Kingdom of Heaven to those who are open or willing to believe in it. The seed represents the Word of God (i.e. the Bible), and the circumstances under which it is consumed (either by wayside, stony places, or thorns) represent the conditions of life we might face. The message is that you have to be willing to accept Christ’s truths and be open to it making sense, before God’s Spirit will work in your life to provide spiritual understanding, knowledge and faith.

The parable, in this sense, proves itself: if you are not receptive or open to Christ’s teachings, or to at least trying to be ‘thinking like a Christian’, as it were, then the Word of God is like the seed which falls on the wayside, the stony ground, or amongst thorns. Faith will never take hold as one is actively rejecting the work of God’s Spirit working through the Biblical texts, from certain assumed, and closed, philosophical priors. This is, in a sense, to participate in the unforgivable sin of blaspheming the Holy Spirit, which speaks of a settled attitude of the heart which persists in rejecting the truth.14 Indeed, this follows as a matter of logic: if you have a prior disposition to reject faith, then you will just never convert. A central theme of this work is that, given its multiple ‘dimensions of assessment’, the Biblical library is an important source of core truths which can be applied fruitfully to jurisprudential matters.15 We have already drawn inspiration from one verse in identifying the spirit of evil. It is the plea of this writer, therefore, that one not close one’s mind off to the ideas and truths evident in the Biblical library without reason or on the basis of philosophical prejudices which reject the place of God in jurisprudential endeavours. One must be willing to give the Bible a try if one is going to find faith or if one is going to understand the important issues in jurisprudence and legal theory.

Against this background, the manner in which the parable proves itself is significant in so far as it indicates the depth and intelligence of the scriptures themselves. The parable is literally true and truth in and of itself, as it proves its own terms: one cannot determine its truth without also participating in its own logic.16 Thus, the first two-thirds of our definition of truth (participation in logical structure), coming from Christ who claimed to be truth itself, is sound. Moreover, the final third of our definition also follows. The ultimate good of this logic is the good of truth itself: truth is oriented towards the good because its structure supports the foundations of the pursuit of faith. Faith in God is taken as the ultimate transcendental good, able to lift a person out of a life of sin and depravity to eternal life. Thus, the truths inherent in the Biblical context and demonstrated in the parables of Christ serve the good.

Thus, we say that true logic must be oriented towards the good because we know that the good starts from logical starting points, whereas evil makes the most basic of logical flaws: it claims that the good is bad and so fails to recognise that every entity is identical with itself. Whereas evil is illogical, the good is logical. Truth cannot be illogical and therefore cannot be evil; truth must be good. And evil we can therefore call a kind of lie. On this account, a lie can be illogical, it can be participation in a structure aimed at the bad, it can be a form of defective participation, or it can be all three. Evil is a form of lie because it is all three: it is illogical as it fails to respect the law of self-identity, it is bad because it aims at the bad, and it is defective participation because it fails, in an incoherent manner, to prioritise the good.

To clarify, it may seem that we are simply repeating the same idea again and again. ‘Participation’ is necessarily ‘logical’ and ‘logical’ is necessarily what is ‘good’, so our definition of truth simply repeats the same idea three times. But this is simply an elucidation or clarification of the underlying structure of the good. The point being made is communicative: none of these elements or parts is sufficient in and of themselves to amount to truth, but they are all necessary. Thus, we are espousing a definition which is communicative by its very nature. We are communicating, and making it clear, that logic is necessarily good where participated in the correct way. And so, truth-definitions are not impossible in all actual languages, and we have provided a philosophically important definition.17

‘Participation’ (in logic structures) can come in a variety of forms and kinds, but in all its variety speaks of how sentient, rational human persons communicate with others, interact with the world around them and govern widespread human societies. ‘Participation’, here, is a species of the human mind interacting with the world and communicating with others. On this view, only those rational beings who have personhood (i.e. human beings and God) can be truth-makers because only persons can communicate in words, interact with others and govern. Only persons, therefore, have access to the stream of pure reason which goes to make up the language which underlies reality as a whole. This conception of participation, therefore, does not extend to lower animals (e.g. dogs), to organic life (e.g. plant entities) or to any other aspect of reality which itself does not have personhood or has not been acted upon by a person or cannot communicate with words. Such aspects of reality cannot be truth-makers (though of course they can be truth-bearers, which are, for example, described truthfully) because they have no access to the underlying language of reality itself and only in very rare instances communicate truths to us. By implication, however, participation includes artefactual products which are made by persons and are oriented towards the good. This restricts our notion of truth to being a product of those persons who have the consciousness and capacity to realise what they are doing from a first-person, explanatory point of view. Only then can the promulgated truth communicate with others and establish societies governed by written law.

Now, a person can describe the truth that ‘the grass is green’; or they can participate in creating new kinds of logic, say with a great scientific discovery, discovering a whole new field of physics or with the philosopher discovering a new field of metaphysics. We can therefore identify four different kinds of truth deriving from different kinds of participation: descriptive, creative, redemptive and, which is implicit in the foregoing three, prioritising. These are the different kinds of participation in logical structure which will form the basis of our theory of truth. Every form of description must presuppose a kind of purpose, point or value which communicates its set of priorities to others. So-called ‘pure’ or ‘neutral’ descriptions in which no publications or impositions on others are made, therefore, are pointless, random and muddled: they involve treating oneself as merely an object upon which the world is imposing or operating. Thus, because any truth presupposes a kind of purpose or evaluative framework, nothing can be true without the presence of will imposing itself via the proper mode of participation: a proper description is therefore also creative and imposes itself on the world. The quality of that will or participation is always to be scrutinised to determine truth-value.

Moreover, where description and creativity combine in the right way to solve a problem, the truth is cumulatively known as redemptive: the truth highlights what is wrong with the world and solves or redeems it. This redemptive aspect of truth is peculiar to the function of the state and law whereby humans govern themselves by reference to the written word. Working Natural Law, on this front, is presupposed by truth: it is the law which allows persons to create true artefacts and participate in ways of living in tandem with each other. Finally, the idea of priority undergirds all these three layers as safeguarding the structural integrity of truth: any truth-claim must prioritise the facts and values that it engages. In this vein, combining these comments with those of the last paragraph, truth exhibits itself as a multi-layered concept which supports a spiritual way of life. The spiritual way of life promoted is that which aims at the good. These ideas will form the basis for our theory of truth in chapters 2 and 3 of this work.

Building on these claims, there are two central points to note concerning the implications of what has been said. Firstly, there is the claim that because the good starts from logical starting points (the good and bad are identical with themselves), then logic itself must be good.18 To pursue the bad is to introduce an illogical move into any logical argument. Thus, arguments pertaining to establishing that the bad or evil must be pursued are illogical and must fail. Logic, therefore, is not only good because to deny the utility of logic would be self-defeating: it is good because it is not neutral between good and bad. Far from establishing what the Legal Positivist would like it to, the introduction of logic (and truth) into our arguments about legal validity renders the Legal Positivist’s desired ends wrong. Although it is usually thought that anything can be logical depending upon its chosen starting points, this is simply not true: it is not logical to argue that the good is bad. Since evil is dependent upon that illogical starting point (that the good is bad), it cannot be logical, and any involvement of evil in any argument pertaining to support evil will introduce a strand of irrationality or illogic into the argument.

Our second observation is that, because as rational beings we all have the capacity to engage in logical argument and make truth-claims, we are best understood as actors of value. That is, actors capable of promulgating and experiencing the goodness of logic and, therefore, truth. The Christian equivalent of this is that we are made in the image of God because God is the only being who has a claim to be truly good, as lower beings made in his image, we are all made with a divine spark (or part) of the good. Actors of value are treated as having intrinsic value, capable of making truth-claims, participating in proper logic and as such amounting to more than the mere sum of their physical parts: such actors have a value-based or spiritual dimension which must be cherished, nourished and protected by law as participants in the truth. As we will see in chapter 5, this is an important claim as it lays the foundational groundwork for a society based on divine law deriving from Christ’s law of love: the church, in these respects, has an important role to play in expounding on the meaning of being made in the image of God and having divine revelation made available to our truth-conscious minds. This is not, of course, to sanction unrestrained human action. There will always be a line which, when crossed, results in a violation of what it means to live in accordance with the image of God. Such violations will, in all likelihood, also coincide with attempts to call what is good actually bad or what is bad actually good. Thus, communist and fascist arguments, which seek the destruction or extermination of human beings, violate them as beings made in the image of God whilst simultaneously accommodating the lie that the good (of capitalism or human flourishing) is bad.

This latter consideration gives us added reason to support the Natural Law thesis that is premised on truth. Evil hates humanity: it is diametrically opposed to the divine spark of the (at least part) truth that is inherent to every human being. Human flourishing presupposes that the inherent truth or spark of the divine in every man and woman must be taken into consideration or taken seriously as a relevant consideration in the law-making process. As will be examined in more detail in chapter 2, any laws which purport to crush human flourishing as a significant manifestation of the good logic that sits at the heart of human behaviour do not amount to valid truths at all. They are perversions or defective truths, undermining the part of man which participates or partakes of the goodness of God; hence, they cannot amount to true propositions of law.

What this means in practice is that all arguments which participate in truth will therefore sustain an argument for the proper flourishing of mankind. Laws or arguments which cut against the inherent worth of man as creatures made in the image of God, capable of participating in truth and proper reason, will have to be deemed false and resisted. Here we can distinguish between being made in the image of God and being treated as being made in the image of God. The former is an on/off categorical issue, whereas the latter is a matter of degree. Thus, the idea that we are made in the image of God sets a line between proper and improper conduct, which may or may not, depending on context, amount to truthful law claims. Those claims that are not truthful fail to be proper law.

This brings us to an important claim concerning what law is: law is consistency with the truth. The lie we have identified as characterising evil is that the good is bad. Evil, therefore, cannot amount to law. We have relied on truth, in this sense, as a pre-interpretive set of ideas: it is a set of ideas which must be presupposed by any general explanation of what morality, truth, and law are. Without the presupposition that the good and bad are identical with themselves, morality, truth, and law are not possible. To accept the lie that the good is bad, renders morality and truth lies (because they both believe in the fundamental identity of metaphysical reality with itself) and all law tyranny (which is false). We therefore rely on the claim that we simply know that the good is not bad, and this truth holds, regardless of what the evil tyrant says. The pre-interpretive, in this sense, filters out all those truths or falsehoods which we simply know to be true or false, before we advance to the interpretation of truth as that which examines data not excluded by the pre-interpretive filter to test for whether it participates in logical structures oriented towards the good. Truth, in this vein, is premised on the belief that there is a reality outside the interpretation of the materials that have to be consulted when making truth-claims.

Given this, Natural Law theory is vindicated. There is a necessary connection between law and the good because the law is consistent with truth, and truth is necessarily good. Where truths are promulgated and are then used for evil ends, they begin to partake of the spirit of evil or tyranny and lose their status as truth. The initially true statement begins to partake in the illogical nature of evil. We have thus illustrated how the good sets limits to how things are done. More specifically, for current purposes, morality sets limits to the kinds of laws that can in truth be passed. Whilst it is possible for a state to descend into violence, or as is more common, for a state to pass some apparent laws which amount only to violence but which do not threaten its survival either because they are not obeyed by only a part of the population or because they are nullified in their evil impacts, truth requires that such states of affairs be avoided. It is of the nature of morality, generally, that it sets such limits. People might disagree on the precise extent of those limits and the precise content of their respective moral duties, but the results of their disagreements, the conclusions reached, always result in an explanation of the scope and extent of moral rights and responsibilities. The limiting effect of true morality means that it is not only the scope of morality that is in question by setting limits to our activities, but morality also affects the nature of those activities themselves. In relation to law, this means that the nature of the legal provisions that represent immoral or unjust laws is different. Specifically, unjust laws are not laws at all.


Natural Law Theory

This last point takes some explaining and will represent the main focus of the rest of this work. We will build a theory of law around support for Natural Law. Natural Law is a phrase which encapsulates a long and varied tradition. In modern times, the term Natural Law has come to refer to a variety of positions with so-called ‘weak’ and ‘strong’ variants used to designate those who believe that unjust laws may still be weak laws (though defective) and those who believe that unjust laws are not laws altogether. A general prescription for the Natural Law position might be said to espouse the following two propositions: (1) there are objective moral truths; and (2) the truth of any legal proposition necessarily depends, at least in part, on the truth of some corresponding moral proposition(s).19 This second proposition results in the assertion that there is some ‘necessary connection’ between law and morality.20 Read in this light, there is a connection between moral judgments pertaining to the good of mankind and notions of legal validity associated with man-made law. Saint Thomas Aquinas, usually taken as a paradigmatic Natural Law theorist21 offers a summary of a basic theory of Natural Law as follows:


Human law has the nature of law in so far as it partakes of right reason; and it is clear that, in this respect, it is derived from the eternal law. But in so far as it deviates from reason, it is called an unjust law, and has the nature, not of law but of violence.22



As noted above, the role of truth is to cherish, safeguard and protect the good: evil is premised on a lie. The last sentence in St Aquinas’s quote may be taken as neatly encapsulating the maxim we set out at the beginning of this work. An unjust law is not law but ‘of violence’ because where an act of state does not do justice, one is left with nothing but the sheer force of state punishment; such acts are an abuse of power and do not partake of the quality of law (or justice), but instead partake of the spirit of evil.

It should be noted how Aquinas uses the term ‘unjust law’. As has been pointed out by John Finnis, strictly speaking, the phrase engages an equivocation: by speaking of ‘unjust laws’, Aquinas must necessarily concede, at some level of analysis, that the abuse of power or violence enacted by the sovereign is a kind of law.23 Far from denying legal validity to iniquitous rules, by speaking of ‘unjust laws’, the Natural Law tradition appears to accord to iniquitous principles legal validity.

Of course, there is an argument that the tradition of Natural Law, of which Aquinas was a major part, might continue to rely on the maxim for the very reason that it is communicative of a more important truth. Just as the phrases ‘glass diamonds are not diamonds’ and ‘fake flowers are not flowers’ make sense because the terms glass and fake are alienans, law too can be held out as an alienans in this grammatical form.24 The deeper, more important truth that the maxim seeks to give effect to, in this form, is the claim that there is a necessary connection between law and morality.

Shifting the debate to focus on the necessary connection claim demonstrates the difficulties with which the debate might be beset, even before it gets off the ground. H.L.A. Hart, for example, as a positivist turned to the discussion of so-called necessary connections between law and morality near the end of his work in the Concept of Law and his position both asserts the relevance of certain natural features of man, making specific laws against say, theft, murder and rape necessary so as to establish a Natural Law humble minimum, and denies that this is a ‘necessary truth’ about law and human society because ‘things might have been, and might one day be, otherwise’.25

What essentially a ‘necessary connection’ would entail, is itself unclear as the term necessary might be used to invoke a kind of necessity all things considered (this is the necessity that Hart himself appears to have in mind at the end of the Concept of Law) or it might be used to invoke a kind of weaker necessity (as we might assert that law and morality share the necessary connection that necessarily both systems are comprised of norms). If we are looking for weaker necessity, we might find a plethora of such claims. As Joseph Raz has pointed out, traditional theory establishes at least three necessary connections: (1) following Hart, given human nature and the conditions of human life (especially mutual vulnerability and relative scarcity), necessarily no legal system can be stable unless it provides some protection for life and property to some of the people to whom it applies; (2) given that only living animals can have sex, necessarily rape cannot be committed by the law nor by legal institutions; (3) given value pluralism, necessarily no state or legal system can manifest to their highest degree all the virtues or all the vices there are.26

Given these difficulties with both traditional positions (the maxim and the necessary connection argument), the truth of the matter is probably as follows. We know, essentially, what the Natural Law theorist wants to maintain; they wish to maintain that actions of the state which do not accord with certain standards of morality pertaining to the good of mankind, whilst formally satisfying procedures usually used to pass laws, are not true and therefore not actually laws at all. In this vein, it might be said that the Natural Law theorist wishes to argue that there is a necessary connection between the formal conditions of validity which any community usually uses to enact laws and standards of morality pertaining to the good life. This way of understanding the debate clarifies and substantiates the central conundrum for the Natural Law theorist: the central question is then how an act of state which passes all the requisite procedures for passing what they usually call a ‘law’ can nonetheless fail in this passing to make true law because the content of the apparent law violates some set standard of moral well-being.

It should be noted, at this juncture, that the table is very much slanted in favour of the Natural Law theorist, against the Legal Positivist. The question boils down to the relationship between procedures for enacting behavioural standards (usually called laws) and morality itself. On the one hand, those procedures might be found to have certain standards of morality built into them. That is, it might be thought that legal procedure necessarily treats the legal subject as a moral agent because procedures are by their nature moral in their bearings.27 On the other hand, those procedures for making law might be taken as formally neutral in their application: there is nothing inherently moral about the procedure and nothing inherently moral about the quality of law as enacted. On this latter view of the argument, the formal procedures—which themselves have no inherently moral bearing—must be balanced against the substantively evil or unjust nature of the content of the ‘laws’ that they have passed. Given the neutrality of the formal procedures, and given that morality necessarily limits our behaviours, the actions of the state do not amount to true laws whatsoever. In both instances, the position of the Natural Law theorist is vindicated.

We can now take these arguments apart a bit. The first argument is akin to the theory of legality espoused by Lon Fuller. Fuller’s account of the eight ‘precepts’ or ‘desiderata’ of what he called the ‘inner morality of law’ presents elements any legal system must satisfy if it is to pass valid laws. According to Fuller, for a legal system to exist, there must be (i) general norms, and the norms must be (ii) published, (iii) prospective, (iv) intelligible, (v) free from conflict and contradiction, (vi) possible to comply with, (vii) not constantly changing, and there should be (viii) congruence between the declared rule and official action. Fuller’s argument is best understood as consisting of two steps. In the first step, he claims that no social ordering will count as a legal system if it fails entirely in respect of any one of the eight desiderata: that is to say, if it has no norms; or if all the norms are kept secret; or if all the norms are retrospective; and so forth. Legal systems count as such by how closely they approximate the situation of total compliance with all eight. The second step of his argument then claims that the eight desiderata, when taken collectively, are recognisable as a moral ideal because they treat the legal subject as a morally relevant actor. By treating the legal subject as deserving of respect in the creation of law in accordance with the eight desiderata, the legal governor creates and respects bonds of reciprocity between themselves and the community at large.28

The second argument that portrays legal procedures as formally neutral is usually advanced by those Legal Positivists who also deny the second step in Fuller’s argument. That is, they deny that legal procedures themselves have any ‘inner morality’ because the law can still be put to substantively evil ends, yet remain, in and of itself, valid law. The main form that this argument takes derives from statements advanced by Legal Positivist H.L.A. Hart, who claimed that what is a law for any particular community is decided by a ‘rule of recognition’. The rule of recognition gives both private persons and officials ‘authoritative criteria for identifying primary rules of obligation’.29 The rule of recognition is, in these regards, the ultimate political fact upon which the legal system is based, ‘behind’ which, or the validity of which, legal subjects and officials cannot challenge. Hart claims that the rule of recognition is a complex fact the validity of which is ‘assumed, but cannot be demonstrated’. ‘No question concerning the validity or invalidity of the generally accepted rule of recognition as distinct from its factual existence can arise’.30 Such a question makes no more sense than would the question of whether ‘the standard metre bar in Paris, which is the ultimate test of the correctness of all measurement in metres, is itself correct’.31 Thus, the existence of law—those standards which are identified as such by the rule of recognition—cannot, according to Hart, be challenged by criticising as invalid the rule of recognition itself; only questions as to their ‘value or desirability’ can be discussed.32

We might reject as a step too far Hart’s claim that we cannot assess for legality or validity his rule of recognition. Here, the formal conditions of legality or legal validity need not be insulated from the more decisive realms of truth and morality per se. Thus, we may still assess a law which is formally derived from Hart’s so-called rule of recognition for its compatibility with legality, and so we may still challenge whether the state action is itself law in the particular circumstances of individual acts. We might argue that any norm of recognition might be subject to a test for truth-value: the presumptions made by any proposition of law might be tested for truth, and that even holds for the ultimate provisions which are meant to determine for us what is to count as law. Our test for truth derives, in part, from our need to establish both the existence of the rule from which the law is said to derive and the coherence or logic of that rule. If we think that truth is inherently good truth, that is, if we believe that evil is premised on a central lie, then we might rescue the Natural Law position by assessing the rule of recognition for compliance with the good.

Thus, and here is the central point this author wishes to make, when we assess Hart’s so-called rule of recognition for its legality (or legal validity)33, the eight elements of Fuller’s conception of legality might be evaluated against the background of more substantive concerns, such as truth and morality as a whole. This is because truth and morality necessarily evaluate and restrain our endeavours or, in other words, set limits against the kinds of activities we engage in. This is because there is an inherent connection between truth and the good: necessarily, if evil is premised on a lie, then truth must be connected with the good. Only ‘good truths’, as it were, can be true: truths which start out as good, say scientific truths, which are then used for bad ends, lose their validity as truth-claims by partaking of the spirit of evil/tyranny.34 The idea that an event or state of affairs can acquire or lose ‘truth’ is fairly self-evident: a theory or argument is not usually accepted as true from the start, without further testing and analysis, so a ‘lie’ may then turn ‘true’ and/or a ‘truth’ may turn into a ‘lie’.35 In any case, the role of truth remains central, and the loss or acquisition of truth-value is related to the manner in which we must assess Fullerian process and the rule of law.

In this vein, we should remind ourselves that we have recast the conflict between Legal Positivism and Natural Law theory as a conflict between formal procedure and substantive truth-value. If, following a positivistic interpretation of Fuller’s process jurisprudence, legal procedure itself is a set of formally neutral desiderata, then where such desiderata are weighed in the balance with substantive concerns of truth and morality, the substantive concerns of the latter will necessarily prevail. That is, we have engaged with the Legal Positivists on their own terms by largely accepting their interpretation of the Fullerian desiderata as mostly neutral in their application. This is not, of course, to say that the Fullerian desiderata are in truth neutral. We need not endorse such a position, but can simply point out that if a positivist is to assert that legal process is formally neutral, then they face an uphill task in preventing the reaches of morality and truth from being the touchstones for determining legal validity.

We have endeavoured to show that the rule of recognition of any system, dictating the terms of legal processes or procedures, can be assessed for its validity (consistency with truth-value). Truth, moreover, incorporates distinctly moral limits: not anything and everything can have truth-value and evil itself is premised on a lie. That is, once we shift from simply accepting as valid anything and everything which is derivable from the rule of recognition by legal process—to evaluating the products of the process for compliance with truth—then law must be assessed for compliance with substantive morality as a whole. If the positivist is to maintain that legal procedures are formally neutral, assessment of its product for compliance with morality will amount to, effectively, testing the law for compliance with substantive morality.

This brings us to the next criticism that we must deal with. Hart, in the text quoted above, makes the point that the rule of recognition cannot be challenged for its validity, but may only be assessed for its ‘value or desirability’. Positivists have long sought to establish a stringent division between what law ‘is’ and what law ‘ought to be’. In ‘Positivism and the Separation of Law and Morals’36 Hart emphasises how early utilitarians Austin and Bentham keenly divided what law ‘is’ from what law ‘ought’ to be; defending and explicating this distinction, Hart claims, is the central role of ‘Legal Positivism’. Positivism, according to Hart, insists on this separation of what law is and what law ought to be because of the need for intellectual clarity: the ‘prime reason for this insistence was to enable men to see steadily the precise issues posed by the existence of morally bad laws, and to understand the specific character of the authority of a legal order’.37 A defender of Hartian Positivism, therefore, might make the point that we have simply shifted from assessing the validity of what the rule of recognition is to the less stable ground of assessing what law ought to be.

And yet, this reply does not satisfy this author. The law does, by its very nature, tell us what we ought to do. We will build on this claim in chapter 4 to criticise Hart’s general theory of rules. Nonetheless, for now, the following comments can be made. Hart posits a clear-cut distinction between whether a directive is a law and whether that directive ought to be obeyed by switching points of view between the legal subject and legality. But both good and ‘bad’ laws tell us what ought to happen. Thus, what Hart misses is that even what he would call ‘evil law’ claims that it ought to be obeyed. This is why the law is significant and why theorists and subjects are bothered at all by its existence. This is also why Hart talks of the subject’s need to consider whether they ought to obey the law: it is because the law tells us what we ought to do that its demands are in any way significant for us. The law, in this sense, imputes responsibility by making a claim on what the legal subject ought to do. This does not stop a legal subject from disobeying morally iniquitous laws nor does it in any sense require that such laws be obeyed, but it does suggest that any evaluation of what the law ‘is’ must implicate questions about what ‘ought’ to be done. In a sense, this is what distinguishes man-made and Natural Law from laws of science, such as the law of universal gravitation. There is no sense in which gravity tells us what we ought to do: to derive such ought statements directly from the fact of scientific existence is to illicitly derive an ought from an is, in contravention of Hume’s famous injunction. We will explore the Humean injunction against deriving oughts from is without reason in the context of jurisprudence further in chapter 4.

This is not to say, of course, that all laws are obeyed or that in order to be a law a provision of the state must be obeyed. It goes without saying that all state action needs only to be obeyed when it is consistent with the truth, which itself has moral limits. We are simply making the claim that the law requires that it ought to be obeyed. That is, law makes a value-based claim which must be evaluated for its consistency with truth. Thus, if the positivists are right in that the formal procedures used for passing a law are technically neutral, and people are prevented from evaluating whether they should obey a law by retreat to moral reasoning concerned with what the law is telling them they ought to do, in truth then nobody has any basis upon which to determine whether an act of state is a law or not. In short, any characterisation of what law supposedly ‘is’ necessarily implicates a collision with other substantive moral norms which tell us what we ought to do. To describe the law is therefore to explore both what law ‘is’ and what law ‘ought’ to be. To deprive law of the latter claim is to deprive it of the former.

Now, Hart’s own characterisation of the issue presupposes a fairly stable, existent, rule of recognition which can simply be read off by legal subjects to determine what the law is. What this means, however, is not itself clear. In the Postscript to the Concept of Law, in response to criticisms from Ronald Dworkin, Hart famously refashioned his account of rules to claim that his practice theory of rules only applied to conventional rules. For Hart, rules are conventional social practices ‘if the general conformity of a group to them is part of the reasons which its individual members have for acceptance’38; in other words, a necessary reason for following a rule which is a social convention consists in the fact that others follow it too.39 This resulted in the claim that the rule of recognition is ‘in effect a form of judicial customary rule existing only if it is accepted and practised in the law-identifying and law-applying operations of the courts’.40

On this understanding of the rule of recognition, Hart’s claim that we can simply describe and read off the law by following the rule of recognition really amounts to saying that the law tells us what we ought to do by telling us what the majority of people want us to do. Even if this is confined to the claim that the rule of recognition only represents what legal officials want us to do, the point remains essentially the same: the ‘rule’ of law, on this Hartian conception of legality, is the rule of the majority, and this might not always be easy to discern by ‘reading off’ its provisions from an extant ‘rule’. Such an argument shifts attention away from what Hart would have taken to be the formally neutral veneer of legal procedures to focus instead on the substantive product of the non-neutral content of legality.

Majority rule, in many regards, might be understood as a fine thing. We often appeal to the ‘will’ of the majority or the ‘will’ of the population when we seek to justify the legal provisions we have and why they should be followed. The point here is not to pick out what is wrong with majoritarian rule; rather, it is simply to highlight that that is what Hart’s theory of the rule of recognition amounts to, and it cannot have the final say on what is to count as truth. Truth, by its very nature, presupposes the belief that there is a reality outside the interpretation of the materials that have to be consulted in making ‘truth-claims’. Thus, when Hart says that we should simply read off descriptions about what the law is by following a ‘rule of recognition’, he is making a substantive moral claim. A majority of parliament are said to have passed a piece of legislation, or a majority of the supreme court are said to have found in favour of a claimant. This touchstone for majoritarian rule is not only a substantive argument for justifying what the law is, but is also a substantive moral argument: it purports to tell us why we ought to follow the law.

Majoritarian concerns cannot be solely determinative of whether an act of the state is truly law or not. Simply because a majority of people say something does not make it true.41 Moreover, we only know that majoritarianism has any value because we have an intellectual framework of value which designates a specific value and priority to majoritarian concerns vis-à-vis other moral values or concerns. In understanding law, one does not (and should not) simply adopt whatever the majority call law as a matter of common usage: instead, one must single out one or more characteristic elements and disregard other elements to create a ‘timeless’ concept of law.42 Thus, ‘bare’ majoritarian concerns (where the majority simply pursue what they want regardless of true morality) must themselves be weighed in the balance or evaluated against the background of individualistic concerns, about ‘minority’ rights (the views of those disenfranchised).

To avoid this kind of balancing or evaluative act is to defer without reason to majoritarian rule narrowly conceived as whatever a group of the population values. The terms of one’s own moral framework can, but usually do not, confer such an absolute value upon majoritarianism. To afford absolute priority to bare majoritarianism is unwise. Even if such absolute value is conferred on majoritarianism, in practice, three interlinked questions remain: (1) what, in truth, do the majority really value, (2) is what the majority value really true and (3) why do we value majoritarianism itself. These three questions come as an interlinked group precisely because our touchstone for legal validity is truth: there is always the possibility of asking the further question, ‘is this claim that purports to be valid, truly valid?’

These considerations also mean that it is improper to distinguish strictly between legal validity (based on bare majoritarian agreement) and legal truth. For, faced with a claim of majoritarian legal validity, we must always ask what do the majority really, in truth, value; is what the majority value really true, and if so, why do the majority really value it? The first consideration follows if we want to understand the majority, and the second consideration follows because we value truth. To not value truth would be self-defeating: one is automatically committed to deferring to truth as the standard by which the validity of state action is to be judged. The last consideration follows if we want to build a society based on principle, flowing from the reasons why people in the majority value what they promote as law. As will be suggested in chapters 5 and 6, a community of principle involves deference to a specifically Christian doctrine of value, which gives law its health and vibrancy. Therefore, majoritarian legal validity is always subordinate to legal truth since the two are actually closely linked with each other.

Thus, people might claim that majority rule is justified because it promotes the common good of the society or because it protects individual rights or because it promotes a state of freedom supported by Christian heritage. That majoritarianism is subject to its point, value or purpose, gives us reason to believe that a framework of value should encompass values other than simple majoritarianism. This overall evaluation of the moral merits of majoritarianism takes place within the legal subject’s overall argument that true law cannot or must not be unjust. In other words, an assessment that a specific law is unjust need not run with, or contrary to, majoritarianism but simply rediscover the point or truth-value of that majoritarian position.

Thus, the original positivist insistence that legal procedures have no intrinsic moral value or are neutral (the Positivistic reading of Fuller) is, on closer inspection, actually false: the positivists following Hart value legal procedures because they give effect to majoritarianism or the will of the majority. Legal processes are therefore valued because they represent the will of a majority of people. Such processes must therefore be subject to truth-value: both (1) the descriptive truth, and (2) the creative or redemptive point, purpose, or value of such truths. Where the majority will is substantively evil or otherwise corrupt and defective, its products of law might simply amount to violence and lack truth-value. Nonetheless, we should be clear about what Hart’s theory, therefore, is: it is fundamentally a theory of morality which extolls the virtues of political majoritarianism via the mediating idea of conventionalism. On this view, certain rules are only law because everybody else follows and accepts them as such. Social rules form law because our legal officials simply follow what other people do.

The converse position is, as highlighted by Dworkin, that the consensus about a particular proposition being law is a matter of ‘independent conviction’: instead of being true just because everyone else accepts it, it is true just as ‘we all accept that it is wrong to torture babies or to convict innocent people’.43 In this sense, Dworkin criticises consensus by convention:‘If lawyers think a particular proposition about legislation is true by convention, they will not need any substantive reason for accepting it.’44 Nonetheless, Dworkin’s background assumption, that particular propositions of law can partake of truth-value, gives us reason to think further about the difference between majoritarianism/conventionalism and consensus by conviction. In other words, we need an account of truth which enables us to decide what will count as the law because our account of truth gives us a substantive reason for accepting it as such.



Towards a New Theory of Law

Truth presupposes the total universalisation of the truth-maker’s point of view.45 A judgement that ‘snow is white is true’, involves the judgment that the evidence available and known to the truth-maker positively supports the validity of the given statement.46 Truth, therefore, involves a point of view which can adequately be described as the ‘total point of view’. The total point of view (total POV), on this view, involves the placing of oneself in the position of every individual item of evidence, and
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