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Introduction

Two fundamentals and the nature of risk

The 2014 movie of the novel The Giver by Lois Lowry depicts a seemingly utopian world of order, safety, respect and equality. This is made possible by chemical suppression of emotions and by the community’s lack of memory of the past, which suppresses notions of difference. Memory is not lost entirely, however, as the community has one individual, the Receiver of Memory, who retains the memories of the past and whose role is to advise the ruling council of Elders. Death is not present in the community because the elderly, as well as babies who show signs of physical weakness, are “released to Elsewhere.” “Elsewhere” is understood in the community to be the otherwise unknown land which lies beyond the cliffs that mark the physical boundaries within which the community lives. The movie centers on Jonas, an 18-year-old who has been chosen to be the next Receiver of Memory. Predictably, Jonas discovers that all is not as it seems in the community. Among his discoveries is the fact that those who are “released to Elsewhere” are in fact euthanized. Much of the plot revolves around Jonas’s desperate attempt to save a baby (Gabe), with whom he has formed a bond, from being “released to Elsewhere.”

The Giver is not a great movie, but it provides a reminder—if we needed one—of the unfortunate truth that death is an unavoidable reality and the question of state-sanctioned killing is ethically troublesome. Much work has been done on addressing the ethics of killings carried out by state employees working in their capacity as state agents, whether they be military, police or even executioners. To date, however, insufficient attention has been given to developing a comprehensive account of the ethics of state-sanctioned (that is, legally permitted) killings carried out by citizens who are not agents of the state—which I will here call “citizen killings.”1 This will be a surprising statement to many readers, given the thousands upon thousands of gallons of ink that have been spilled in addressing topics such as abortion and euthanasia. What has largely been overlooked, however (even where these topics have explicitly been discussed as issues of public policy), is that there are certain constraints on public policy which exist because public policy is the domain of states. Put another way, as understood by liberal political theory in general, states are entities which are limited in their courses of action by key principles that underpin their legitimacy. This book outlines an approach to public policy decision-making on citizen killings which is consistent with state fidelity to those principles. The approach I argue for is grounded in the state’s social contract-based obligation to respect citizens’ core right to life, as well as the foundational principle of liberal neutrality. In many cases, as I hope to show, a proper understanding of the application of those principles is sufficient to make clear what appropriate state policy ought to be. In other cases, however, the application of these principles seems to result in an impasse. In those cases I argue that policymakers ought to employ what I call “the risk of harm principle.”2 Before beginning to explore this approach, however, it is necessary to make some preliminary remarks about philosophical interventions regarding ethics and public policy.

I have long had a nagging sense of unease and frustration about much philosophical writing on topics that fall broadly under the umbrella of ethics and public policy, but it wasn’t until I read the introduction of Jonathan Wolff’s book Ethics and Public Policy: A Philosophical Inquiry (2011) that I recognized the source of my disquiet. In it Wolff describes an uncomfortable situation he faced while serving as a member of the U.K.’s Nuffield Council on Bioethics Working Party. Required to give a report to the committee which entailed outlining the main views expressed in the philosophical literature on the issue of the ethics of research involving animals, Wolff ran into an unexpected problem:


Now, I was perfectly happy to report disagreement, just as the scientists reported disagreement about such things as the feasibility of replacing some current experiments with computer modeling, or the degree to which fish feel pain. However I was far less comfortable reporting the views giving rise to these disagreements. For on the whole, philosophers seemed to defend views that were so far from current practice as to seem, to the non-philosopher, quite outrageous. The idea that society could adopt any of the views put forward seemed almost laughable. To put it mildly, from the point of view of public policy the views were unreasonable and unacceptable.3


This confronting situation forced Wolff to reconsider the widely held view—to which he had also until then subscribed—that the appropriate response to ethical challenges in public policymaking is to approach them in the general way philosophers typically approach all of the intellectual challenges they seek to solve. Wolff realized instead that:


this common view … overlooks one crucial point. Moral and political philosophy are, after all, branches of philosophy. And, it seems, in contrast to some other disciplines, the way in which philosophy had developed makes it fit rather badly with public policy needs. In science and in social science a researcher makes his or her name by presenting a view that others find attractive or useful and build on. By and large the situation in philosophy is the reverse. A philosopher becomes famous by arguing for a view that is highly surprising, even to the point of being irritating, but is also resistant to easy refutation. The more paradoxical, or further from common sense, the better. Philosophy thrives on disagreement, and there is no pressure to come to an agreement. Indeed agreement is unhelpful as it cuts discussion short. At a conference or seminar no one takes minutes of the meeting in order to provide a common statement representing the views of the group. A seminar group can have as many different views as it has members—indeed, to recycle an old joke—it will often have more views than members. In public policy, however, a report must be written, or a recommendation made, or a law or policy drafted, just as in science and social science a practical outcome is sought. A need to agree on a practical outcome creates pressure towards convergence. Philosophy, under no such pressure, thrives on what Freud in another context called the “narcissism of minor difference.”4


This, it seems to me, defines the problem perfectly, and I for one am very grateful to Professor Wolff for the insight even if, as a philosopher myself, it does induce something of a cringe! The key question, of course, is how to respond to this insight. If the typical philosophical approach is not suitable, then what is? How should the policymaker approach ethically charged decisions like those addressed in this book if theory-driven ethical argument “typically … will not take the debate very far” because “public policy is not a sphere of pure reason,” and on topics such as this “there is trenchant advocacy of a number of different views, some, but not all, based on moral considerations”?5

Wolff’s answer is that we should reject the theory-driven “top-down” approach that is commonly applied by philosophers. As he explains:


[S]ome writers on topics in applied ethics or the ethics of public policy begin by setting out the ethical framework or principles which they will use to settle the questions that they discuss. Doing this makes their work appear highly rigorous and principled, as if this is the way professional ethicists should behave. My view … is that this is a noble idea, but it is ultimately unsuccessful.6


Instead of this, says Wolff, we should employ a “bottom-up” or “problem-driven” approach “in which the first task is to try to understand enough about the policy area to be able to comprehend why it generates moral difficulties, and then to connect those difficulties or dilemmas with patterns of philosophical reasoning and reflection.”7

I find myself in the uncomfortable position of agreeing wholeheartedly with Wolff about the nature of the problem with most philosophical approaches to public policy, and yet—as the next two sections of this introduction testify—I am offering an argument for an approach to policymaking that is, in an important sense, theory driven. Have I thus fallen into the trap of producing a work which is “principled” and “noble,” but “ultimately unsuccessful”? I certainly hope not! The central message of this book is that much of the debate over ethics in public policy misses the key point—these questions are not first and foremost about what is or is not ethical for individuals to do, they are instead about what states may or may not do. The principles that are foundational to the approach that I advocate here, and which make my approach in a sense theory driven, are foundational to the very nature of the liberal state. In that respect they stand above the “many sources of our values, [which come] from numerous philosophical, cultural and religious traditions.”8 It is this diversity which makes Wolff rightly skeptical about theory-driven approaches to public policy that come from any one of those many sources. But if I am right that the principles that drive my approach here stand above that diversity, then this skepticism does not apply. Indeed, as I discuss below, and illustrate through the examples employed in this book, one of the two main principles that drive my approach—the principle of liberal neutrality—is precisely the recognition that states ought not to adopt or favor any one of the many perspectives on ethics, metaphysics or the good which make up the wonderful plurality and freedom that distinguishes life in a genuinely liberal state. I turn now to an explanation of the two fundamental principles that drive the approach I advocate in this book.

First fundamental: the social contract and the right to life

The idea of the social contract is among the most influential theories of political philosophy and is the most widely accepted explanation for the moral legitimacy of the state. While there are important differences between accounts of the social contract, the essential structure is largely the same. Roughly speaking, the picture is as follows. The starting point is a hypothetical situation in which there is no political authority. In this “state of nature” (Aquinas, Hobbes, Locke, Rousseau, Hume), “original position” (Rawls), or “initial bargaining position” (Gautier) all participants are free and equal, but it is evident that an entirely unregulated
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