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    For every soul caught in the crossfire who still dares to believe that seeing humanity in the enemy is the only road home.And for those who will never hold this book, though peace belongs to them before it belongs to anyone else.
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Preface
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This book began as an undergraduate’s restless question. I am a final-year law student at the Faculty of Law, Universitas Sam Ratulangi in Manado, North Sulawesi. My campus is far from the battlefields that dominate international headlines, but it is not far from the quiet emergencies that never make the news. Indonesia’s eastern regions, including Papua, have experienced prolonged internal security disturbances—situations of violence that rarely rise to the formal threshold of “armed conflict” under international law yet inflict real suffering on real people. That proximity first moved me to read international humanitarian law not as a distant European doctrine but as a living question: can the law reach the places where the guns are small but the pain is large?

The more I read, the more I understood that the crisis of IHL is not a crisis of rules. It is a crisis of moral motivation. The Geneva Conventions are among the most widely ratified treaties on earth, yet civilians are still bombed, hospitals still attacked, prisoners still tortured. Something is missing. That missing element, I believe, is not another protocol or another court. It is an internal conviction—a recognition that my own humanity depends on my treatment of the other. This insight is not new. It is ancient. And it lives in the philosophy of my own region: Sitou Timou Tumou Tou, the Minahasan axiom formulated by Dr. Sam Ratulangi, which teaches that a human being lives to humanize others.

This book, therefore, is not a comprehensive treatise. It has serious limitations. It does not offer a new treaty text or a detailed enforcement mechanism. It does not pretend to solve all the puzzles of IHL. What it does is bring together the finest analyses of IHL from scholars around the world—from the battlefields of Sudan, Colombia, Syria, and Ukraine to the refugee camps of Germany and the maritime disputes of the South China Sea—and read them through the lens of a local wisdom that speaks to the universal condition of our shared existence. I am deeply grateful to every author whose work I have cited. Their scholarship gave this book its substance; the philosophy of my ancestors gave it its direction.

My sincere thanks go to the Faculty of Law, Universitas Sam Ratulangi, for supporting my academic journey and for allowing me the space to explore ideas that stretch beyond the usual curriculum. To my lecturers, classmates, and friends: this book is as much yours as mine.

This book is written for students of law, for practitioners of humanitarian action, and for anyone who still believes that even war has limits. It is not a technical manual. It is an invitation to rethink why we obey the law—not from fear of punishment, but from the inner call to remain human.

Boydo Saragih
Manado, 2026
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Chapter 1: Understanding International Humanitarian Law – A Comprehensive Introduction
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1.1 The Paradox of War and Law

War has been a constant companion of human civilization. From the earliest recorded conflicts in the Book of Numbers, where the Israelites slew the men of Midian and took captive their women and children, to the systematic bombardments of the twentieth century and the drone strikes of the twenty-first, the conduct of armed conflict has repeatedly revealed humanity’s capacity for both unspeakable cruelty and remarkable restraint. The central paradox that animates this book is simple yet profound: even in the midst of organized violence, human beings have consistently sought to impose limits on their own destructive capabilities. This is not merely an aspiration; it is a body of binding legal rules known as international humanitarian law (IHL).

IHL, also called the law of armed conflict or the law of war, represents one of the oldest and most universally ratified branches of international law. Its fundamental premise is that war, however brutal, has limits. These limits are not derived from military expediency alone, but from the recognition that human dignity survives even the breakdown of peaceful relations between states and the eruption of internal armed strife. The four Geneva Conventions of 1949, which today enjoy near-universal acceptance by 196 states, stand as the most tangible expression of this premise. Yet the law is far older, far richer, and far more contested than any single treaty or convention might suggest.

This opening chapter serves as your gateway into the complex, fascinating, and urgently important world of IHL. We will explore what IHL is and what it is not, distinguish it from neighboring legal frameworks, trace its historical evolution from ancient codes to contemporary challenges, and establish the foundational principles upon which the entire edifice rests. By the end of this chapter, you will possess the conceptual toolkit necessary to engage with the substantive chapters that follow on the conduct of hostilities, the protection of wounded and sick, the treatment of detainees, the special situation of occupied territories, and the mechanisms of enforcement and accountability.

1.2 Defining International Humanitarian Law: Purpose and Scope

1.2.1 The Core Mandate

At its most essential level, international humanitarian law is a set of rules that seeks to limit the humanitarian consequences of armed conflict. It pursues this objective through two principal avenues. First, it restricts the means and methods of warfare—the weapons, tactics, and strategies that parties to a conflict may lawfully employ. Second, it mandates the protection and humane treatment of persons who are not, or are no longer, taking a direct part in hostilities: the wounded, the sick, the shipwrecked, prisoners of war, and civilians.

These two dimensions are inseparable. One cannot protect civilians without regulating how attacks are conducted; one cannot ensure humane treatment of captured soldiers without defining who qualifies as a combatant. Thus IHL is not a collection of aspirational platitudes but a meticulously crafted legal regime that balances two competing values: military necessity and humanitarian considerations. Military necessity recognizes that in war, it is permissible to use force to achieve the legitimate objective of weakening the enemy’s military capacity. Humanitarian considerations insist that this permission is not a blank check. Even in the heat of battle, certain actions remain prohibited.

1.2.2 Distinguishing IHL from Other Legal Frameworks

A common source of confusion, even among legal professionals, is the relationship between IHL and other bodies of international law that may apply concurrently during armed conflict. Four distinctions are particularly important.

First, the United Nations Charter regulates the resort to force between states, known as jus ad bellum (the law on the use of force). Article 2(4) prohibits the threat or use of force against the territorial integrity or political independence of any state, subject only to two exceptions: self-defense under Article 51 and Security Council authorization under Chapter VII. IHL, by contrast, is jus in bello (the law in war). It applies regardless of whether the resort to force was lawful. An aggressor state and a state acting in self-defense are bound by exactly the same IHL rules. This separation is deliberate: humanitarian protections should not depend on which side the international community deems justified.

Second, international human rights law protects individuals from arbitrary or abusive exercise of state authority at all times, both in peace and in war. While IHL and human rights law share a common core of non-derogable rights—the prohibition of torture, arbitrary deprivation of life, and slavery—they differ in important respects. IHL is specifically designed for armed conflict and contains rules that would be unthinkable in peacetime, such as the lawful targeting of enemy combatants. Human rights law, by contrast, generally permits the use of lethal force only as a last resort to protect life. The relationship between the two bodies of law is usually one of complementarity, with IHL serving as the lex specialis (specialized law) that governs the interpretation of human rights standards during armed conflict. Yet this interaction is not without tension, particularly in situations of military occupation and non-international armed conflict.

Third, international criminal law provides the machinery for prosecuting individuals who commit serious violations of IHL. While IHL defines obligations and prohibitions, it does not itself establish international tribunals or set out the elements of crimes in exhaustive detail. The Nuremberg and Tokyo tribunals after World War II, the ad hoc tribunals for the former Yugoslavia and Rwanda, and the permanent International Criminal Court (ICC) all derive their jurisdiction from the principle that certain violations of IHL constitute war crimes for which individuals bear personal criminal responsibility. The distinction is subtle but crucial: IHL tells you what you may not do; international criminal law tells you what happens if you do it anyway.

Fourth, the law of neutrality governs the rights and duties of states not party to an international armed conflict. Neutral states must refrain from supporting belligerents militarily, while belligerents must respect the inviolability of neutral territory. Although neutrality law has diminished in practical importance since the Cold War, it remains formally part of the jus in bello and has influenced contemporary debates about the use of third-state territory by armed groups.

1.2.3 The Equality of Belligerents and the Non-Reciprocity of Humanitarian Obligations

Two structural features of IHL deserve emphasis at the outset. The first is the equality of belligerents: IHL binds all parties to an armed conflict equally, regardless of the justice of their cause. This feature has attracted criticism from those who argue that it grants legitimacy to aggressors and insurgents. Yet the alternative—permitting one side to disregard humanitarian rules because it believes its cause is just—would lead to an immediate downward spiral of violence, with devastating consequences for civilians and captured combatants alike. The equality of belligerents is not an endorsement of aggression; it is a recognition that humanitarian protections must be unconditional.

The second feature is the non-reciprocity of humanitarian obligations: a party to an armed conflict must respect IHL even when the enemy violates it. One cannot justify torture of prisoners by pointing to the enemy’s torture of one’s own soldiers. The Geneva Conventions make this explicit: the obligations they impose are to be respected “in all circumstances.” The only limited exception is the law of reprisals, which permits carefully circumscribed retaliatory actions against enemy combatants and military objectives, but never against protected persons such as civilians, prisoners of war, the wounded, or medical personnel. Even then, reprisals are subject to stringent conditions: they must be a last resort, proportionate, preceded by a warning, and approved at the highest level of government.

1.3 The Sources of International Humanitarian Law

Like all branches of international law, IHL derives its binding force from three principal sources: treaties, customary international law, and general principles of law. To these must be added the increasingly important role of judicial decisions, expert commentaries, and what is sometimes called “soft law.”

1.3.1 Treaty Law: The Geneva and Hague Traditions

The history of IHL treaty-making is conventionally divided into two streams. The Hague Law, named after the International Peace Conferences of 1899 and 1907, focuses on the means and methods of warfare: the prohibition of certain weapons, the rights and duties of belligerents, and the status of combatants. Its most enduring product is the Hague Convention (IV) Respecting the Laws and Customs of War on Land of 1907, together with its annexed Regulations. The Geneva Law, named after the Geneva Conventions initiated by Henry Dunant following the Battle of Solferino in 1859, focuses on the protection of victims of armed conflict: the wounded, the sick, the shipwrecked, prisoners of war, and civilians.

This distinction, though analytically useful, has become increasingly blurred over time. The 1977 Additional Protocols to the Geneva Conventions integrated both traditions, regulating both the conduct of hostilities and the protection of victims. Today, the core treaties of IHL include:

	The four Geneva Conventions of 1949 (GC I–IV)

	Additional Protocol I of 1977 (international armed conflicts)

	Additional Protocol II of 1977 (non-international armed conflicts)

	Additional Protocol III of 2005 (additional distinctive emblem)

	The Hague Convention for the Protection of Cultural Property of 1954 and its two Protocols

	The Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons (CCW) of 1980 and its five Protocols

	The Convention on the Prohibition of Anti-Personnel Mines of 1997 (Ottawa Treaty)

	The Convention on Cluster Munitions of 2008

	The Rome Statute of the International Criminal Court of 1998


Each of these treaties is binding only on states that have ratified or acceded to them. However, as we shall see, many of their provisions have passed into customary international law, binding all states regardless of ratification.

1.3.2 Customary International Law

Customary international law arises from the general and consistent practice of states followed out of a sense of legal obligation (opinio juris). Unlike treaties, custom is unwritten, which creates both flexibility and uncertainty. Its flexibility allows it to adapt more quickly to new challenges; its uncertainty makes it harder to determine exactly what the rules are.

The most authoritative effort to identify customary IHL is the ICRC’s 2005 study, which catalogued 161 rules derived from state practice spanning decades and continents. Among the most significant findings was that 135 of these rules apply identically to both international and non-international armed conflicts. This convergence has profound practical importance: most contemporary armed conflicts are non-international in character, yet the treaty law governing them is far less detailed than the treaty law governing international conflicts. Customary IHL fills many of these gaps, ensuring that basic protections apply regardless of classification.

Consider the prohibition of weapons that cause superfluous injury or unnecessary suffering. While Additional Protocol I explicitly prohibits such weapons in international armed conflicts, a state that has not ratified the Protocol remains bound by the customary prohibition. Similarly, the principle of distinction—requiring belligerents to distinguish between combatants and civilians—is now universally recognized as customary, binding all parties to any armed conflict.

1.3.3 General Principles of Law and the Martens Clause

The third source of international law is general principles of law recognized by civilized nations. These are principles so fundamental that they appear in virtually all mature legal systems: good faith, pacta sunt servanda (agreements must be kept), nullum crimen sine lege (no crime without law), and the prohibition of retroactive criminal liability.

In IHL, the most important general principle is arguably the Martens Clause, first inserted into the preamble of the 1899 Hague Convention and repeated in subsequent instruments. It declares that in cases not covered by treaty law, civilians and combatants remain under the protection of the principles of international law derived from established custom, from the principles of humanity, and from the dictates of the public conscience. The Martens Clause serves as a reminder that the absence of an explicit treaty prohibition does not imply permission. It provides a residual source of protection, particularly important when new technologies or methods of warfare emerge that were not anticipated by existing treaties.

1.3.4 The Role of Judicial Decisions, Commentaries, and Soft Law

Treaties, custom, and general principles are the formal sources of law, but they require interpretation to be applied in practice. What constitutes “direct participation in hostilities”? When does a situation cross the threshold from internal disturbance to non-international armed conflict? How does one assess proportionality in an attack? These questions are answered not in the abstract but through the accumulated practice of international courts and tribunals, the authoritative commentaries of expert bodies, and the interpretive guidance of organizations like the ICRC.

The International Court of Justice (ICJ), the International Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), and the ICC have all produced jurisprudence that clarifies and develops IHL. The ICRC’s Commentaries on the Geneva Conventions and Additional Protocols are widely regarded as highly authoritative interpretations, reflecting the organization’s unique mandate and operational experience. Finally, non-binding instruments such as the UN Guiding Principles on Internal Displacement and the Montreux Document on Private Military and Security Companies provide valuable guidance on issues not fully addressed by binding law.

1.4 A Brief History of the Law of War on Land

1.4.1 From Antiquity to the Nineteenth Century

For millennia, the conduct of land warfare was governed by little more than the victor’s whim. The biblical account of the war against Midian (Numbers 31) is chillingly representative: the Israelites killed every male, took captive the women and children, seized all livestock and property, and burned every city and encampment. Similar accounts appear throughout ancient history, from Assyrian reliefs depicting the impalement of captured enemies to the Roman practice of selling entire populations into slavery.

Exceptions existed, but they were rare and often limited to particular categories of persons. The Koran (Surah 47, verse 4) instructed believers to release prisoners either as a favor or in return for ransom. Sun Tzu, writing in the fourth century BCE, forbade the slaying of prisoners of war, recommending instead their absorption into one’s own army. The Hindu legal treatise known as the Manusmriti (dating from sometime between 200 BCE and 200 CE) likewise prohibited the killing of captives, allowing enslavement or ransom as alternatives. Even these alternatives, inhumane as they may appear today, were improvements over the wholesale slaughter that had been standard practice.

The Middle Ages saw the emergence of ransom as a limited practice, but it applied primarily to knights and nobles, not to common soldiers. Prisoner exchanges became more common over subsequent centuries, continuing through the American Civil War (1861–1865), where a formal agreement on exchange proved entirely ineffective in practice. The suffering of wounded soldiers, abandoned to die on battlefields without medical care, remained largely unaddressed.

1.4.2 The Lieber Code and the Birth of Modern IHL

The first systematic attempt to codify humanitarian rules for land warfare was the Lieber Code, drafted by Professor Francis Lieber and promulgated as General Orders No. 100 of the Union Army in 1863. The Code contained detailed provisions on the protection of persons (especially women), religious and cultural property, and the humane treatment of prisoners of war. Although it was a national, not international, instrument, it served as a model for subsequent international lawmaking.

That same year, 1863, an international conference in Geneva adopted resolutions calling for the establishment of national committees to assist military medical services and for the neutrality of ambulances and medical personnel. These resolutions led directly to the 1864 Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, the first multilateral treaty of modern IHL. It adopted the red cross on a white background—the inverse of the Swiss flag—as a protective emblem.

1.4.3 The Hague Conventions and the Interwar Period

The 1899 and 1907 Hague Peace Conferences marked the next major milestone. The 1899 Convention (II) with Respect to the Laws and Customs of War on Land, and its 1907 successor Convention (IV), annexed Regulations that remain partially in force today. The preamble to the 1899 Convention introduced the Martens Clause, ensuring that populations and belligerents remained under the protection of the principles of international law, humanity, and the public conscience even where treaty law was silent.

The Hague Conferences also produced three Declarations: one prohibiting the launching of projectiles and explosives from balloons (a prohibition widely ignored once military aviation developed), one prohibiting the use of asphyxiating gases (violated by Germany at Ypres in 1915), and one prohibiting the use of expanding bullets (the so-called “dum-dum” bullets). Only the prohibition on expanding bullets proved durable, and it remains part of customary IHL today.

Between the world wars, the international community updated the Geneva Conventions (1906, 1929) and adopted the first convention exclusively dedicated to prisoners of war (1929). Yet these instruments proved tragically inadequate during World War II, as the Holocaust, the systematic abuse of prisoners, and the devastation of occupied territories revealed the limits of treaty protection without effective enforcement.

1.4.4 The 1949 Geneva Conventions and the 1977 Additional Protocols

The shock of World War II produced the most significant codification in IHL history: the four Geneva Conventions of August 12, 1949. GC I protects the wounded and sick on land; GC II protects the wounded, sick, and shipwrecked at sea; GC III protects prisoners of war; and GC IV—a groundbreaking innovation—protects civilians in time of war, including in occupied territories. Together, these four conventions have been ratified by every state on earth, making them the most universally accepted treaties in international law.

But the 1949 Conventions had a major limitation: they devoted only a single article—Common Article 3—to non-international armed conflicts. Common Article 3 requires humane treatment of persons taking no active part in hostilities, prohibits violence to life and person, hostage-taking, outrages upon personal dignity, and the passing of sentences without a fair trial. Yet it provides little detailed guidance on the conduct of hostilities or the treatment of captured fighters in civil wars.

The 1977 Additional Protocols sought to fill these gaps. Additional Protocol I
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