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SEEKING SECURITY

Many academic criminal lawyers and criminal law theorists seek to resolve the optimum conditions to be met by a criminal law fit to serve a liberal democracy. Typical wish lists include a criminal law that intervenes against any given individual only when there is a reasonable suspicion that s/he has caused harm to the legally protected interests of another or was on the brink of doing so. Until there is conduct that gives rise to a reasonable suspicion of criminal conduct by an individual, s/he should be allowed to go about his or her business free from covert surveillance or other forms of intrusion. All elements of crimes should be proved beyond any reasonable doubt. Any punishment should be proportionate to the gravity of the wrongdoing and when the offender has served this punishment the account should be cleared and good standing recovered. Seeking Security explores the gap between the normative aspirations of liberal, criminal law scholarship and the current criminal law and practice of Anglophone jurisdictions. The concern with security and risk, which in large part explains the disconnection between theory and practice, seems set to stay and is a major challenge to the form and relevance of a large part of criminal law scholarship.
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Preface

The essays in this volume are based on papers given at a conference entitled ‘Seeking Security: Pre-Empting the Commission of Criminal Harms’, held at University College London (UCL) on 2–3 September 2010. The conference was organised by the Centre for Criminal Law of the UCL Faculty of Laws. The aim was to explore the numerous issues for the criminal law presented by ever-increasing demands in recent years for ‘security’, in the form of coercive measures against risks of the future commission of criminal harms.

Thanks are due to Kingsley Napley for their generous financial support for the Centre. Thanks also to Lisa Penfold, the Faculty’s Events Manager, for her immaculate organisation of the conference. Finally, thank you to all the speakers and participants for making the conference such a stimulating and enjoyable occasion.

Ian Dennis, Director of the Centre for Criminal Law, UCL

August, 2011


Contents

Preface

Contributors

Table of Cases

Table of Legislation

Seeking Security: An Introduction

G R Sullivan and Ian Dennis

1  Identification, Surveillance and Profiling: On the Use and Abuse of Citizen Data

Malcolm Thorburn

I      Introduction

II     Population Data versus Personal Data

III    Identification

IV    Surveillance

V     Profiling

VI    (Tentative) Conclusions

2  On the Legitimacy of Imposing Direct and Indirect Obligations to Disclose Information on Non-Suspects

Shlomit Wallerstein

I      The Old Law

II     The Abolition of Misprision of Felony

III    The New Regime and the Exceptions to the General Rule

A   The General Principle

B   The First Exception – Money Laundering

C   The Second Exception – Counter-Terrorism

IV    The Justifiability of the New Regime

A   Distinguishing Direct from Indirect Obligation to Disclose Information

B   Personal Choice and Participation in Crime

C   The Objective for which Information is Required

D   The Severity of the Harm

E   Special Relationships and the Duty to Disclose

3  Prophylactic Crimes

AP Simester

I      A Spectrum of Prophylactic Offences

II     Limited Non-Negotiable Constraints

III    Supplementary Constraints on Prophylactic Crimes

A   Wrongful Action

B   A Nexus Requirement

C   Arbitrary Dispensations

IV    Preparatory Offences

V     Possible Constraints on Preparatory Offences

A   The Attempt-Preparation Divide in Inchoate Offences

B   Motive-Dependent Wrongfulness?

C   A Negotiable Matter?

VI    Necessitous Over-inclusion

A   Necessity Rather than Self-Defence

B   Excluded Reasons for Criminalisation: Fundamental Rights?

VII  In Closing

4  Harmless Wrongdoing and the Anticipatory Perspective on Criminalisation

Jeremy Horder

I      Introduction

II     Anticipatory and Harm-Done Perspectives on Criminalisation: An Outline

III    Minimalism: Who Really Believes In It?

IV    The Anticipatory Perspective on Criminalisation

A   Harm Done, Deterrent Value and what Counts against Criminalisation

B   The Explanatory Power of the Anticipatory Perspective: Direct Harm Risked

C   The Explanatory Power of the Anticipatory Perspective: Harm Risked Indirectly

V     Conclusion: The Anticipatory Perspective and Criminal Law’s Changing Landscape

5  Risk and Inchoate Crimes: Retribution or Prevention?

Larry Alexander and Kimberly Kessler Ferzan

I      Introduction

II     Inchoate Crimes

III    Are Inchoate Crimes Culpable?

A   The Centrality of Intending a Culpable Act to the Case for the Culpability of Inchoate Crimes

B   Is Intending a Culpable Act Itself a Culpable Act?

IV    Inchoate Crimes and Dangerousness

6  Risks, Culpability and Criminal Liability

RA Duff

I      Introduction: Inchoate Offences in the Criminal Law

II     Unleashing Risk

III    A Radically Narrowed Criminal Law?

IV    Moral Culpability without Unleashing Risk

V     Criminal Liability and Moral Culpability

7  Preventive Detention at the Margins of Autonomy

John Stanton-Ife

I      Introduction

II     Civil Detention of the Mentally Disordered and the Subversion of the Criminal Law

III    Three Issues: Autonomy, Unjust Discrimination and the Right to be Irrational

A   The Diminished Autonomy Justification

B   Two Conceptions of Minimal Autonomy

C   The Diminished Autonomy Justification Again

D   Unjust Discrimination and the Right to be Irrational

IV    Conclusion

8  Security, Risk and Preventive Orders

Ian Dennis

I      Introduction

II     Why have Preventive Orders become Common Techniques of Crime Control?

III    Criticisms of Preventive Orders

A   Process Issues

B   Substantive Issues

IV    Reviewing Preventive Orders: Where Do We Go from Here?

V     Conclusion

9  Imprisonment under the Precautionary Principle

Peter Ramsay

I      Imprisonment for Public Protection

A   The Test of Dangerousness

B   The Presumption of Dangerousness

C   Imprisonment under the Precautionary Principle

D   The Wrong of Dangerousness

II     The Ethics of Precaution

A   Ignorance as an Ethical Foundation

B   Precaution as Moral Order

III    After IPP: Extended Determinate Sentences and Mandatory Life

IV    Conclusion

10 Erring on the Side of Safety: Risk Assessment, Expert Knowledge, and the Criminal Court

Lucia Zedner

I      The Right to be Presumed Free from Harmful Intentions

II     Applying Risk Labels

III    Justifying Intervention on Grounds of Risk

IV    Re-Assessing Risk Assessment

V     Who is to Decide? Psychiatric versus Legal Determinations

VI    Conclusion

11 The Test for Dangerousness

Martin Wasik

I      Background

II     The Original Dangerous Offender Scheme

III    The Revised Dangerous Offender Scheme

IV    The Test for Dangerousness

A   Significant Risk

B   Significant Risk of Serious Harm

C   To Members of the Public

D   By the Commission by Him of Further Specified Offences

V     The Information Base

VI    Three Examples

VII   Judges and the Assessment of Risk

VIII  Thresholds of Risk / Seriousness

IX    Conclusion

12 Culpability in Self-defence and Crime Prevention

Jonathan Rogers

I      The Rules and Deficiencies in the Criminal Law

A   Two Problems

II     Self-Defence, Violence and Legal Principles

A   One Culpable Motivation and One Culpable Attitude

B   Evidence of the Culpable Motive and Attitude

III    Non-Imminent Offences

IV    Stage Agents and Private Citizens

V     Conclusions

13 The Hard Treatment of Innocent Persons in State Responses to the Threat of Large Scale, and Imminent Terrorist Violence: Examining the Legal Constraints

G R Sullivan

I      Terrorist Violence: Large Scale and Imminent

II     Innocent Persons and State Action

III    Justification, Excuse and Permissibility

IV    Hard Treatment of Innocent Persons

A   Innocent Persons Harmed due to their Close Proximity to State Interventions Made against Terrorists

B   Innocent Persons known not to be Terrorists or Complicit with Terrorists but whose Harsh Treatment May Avert or Mitigate Imminent Terrorist Attacks

C   Persons who are Assumed by Officials to be Terrorists or Complicit with Terrorists but in Fact Have No Terrorist Connection and No Knowledge nor Influence on Future Terrorist Attacks

V     Terrorism in the United Kingdom

VI    Conclusion

Index


Contributors

Larry Alexander, Warren Distinguished Professor of Law, University of San Diego

Ian Dennis, Professor of Law, University College, London.

R A Duff, Professor, Law School, University of Minnesota; Emeritus Professor, University of Sterling.

Kimberly Kessler Ferzan, Professor of Law, Rutgers University School of Law.

Jeremy Horder, Edmund-Davies Professor of Criminal Law and Criminal Justice, King’s College London.

Peter Ramsay, Lecturer in Law, London School of Economics.

Jonathan Rogers, Senior Lecturer in Law, University College London.

AP Simester, Professor of Law, National University of Singapore; Fellow, Wolfson College, Cambridge.

John Stanton-Ife, Senior Lecturer in Law, King’s College London.

GR Sullivan, Emeritus Professor of Law, University College London.

Malcolm Thorburn, Canada Research Chair in Crime, Security and Constitutionalism; Associate Professor, Queen’s University, Kingston.

Shlomit Wallerstein, CUF Lecturer and Fellow, St Peter’s College, University of Oxford.

Martin Wasik, Professor of Law, Keele University.

Lucia Zedner, Professor of Criminal Justice, Faculty of Law and Corpus Christi College, University of Oxford and Conjoint Professor, Faculty of Law, UNSW, Sydney.


Table of Cases



	
A (Children), re [2001] Fam 147


	
306–7





	
A v Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 AC 68


	
11, 177, 179, 219, 299





	
A v United Kingdom (1999) 27 EHRR 611


	
267





	
A v United Kingdom (App No 3455/05) (2009) 49 EHRR 29


	
183





	
Aberg [1948] 2 KB 173; 32 Cr App R 144


	
39





	
Adomako [1995] 1 AC 171


	
53, 271





	
Al-Khawaja and Tahery v United Kingdom (2009) 49 EHRR 1


	
182





	
Andronicou and Constantinou v Cyprus (App No 25052/94) (1998) 25 EHRR 491


	
273





	
Antoine [2001] 1 AC 340


	
81





	
Armani de Silva v DPP [2006] EWHC 3204 (Admin)


	
284





	
Armory v Delamirie (1722) 1 Strange 505


	
23





	
Ashley v Chief Constable of Sussex Police [2008] UKHL 25; [2007] 1 WLR 398


	
266, 283





	
Ashworth [2009] EWCA Crim 1028; [2010] 1 Cr App R (S) 15


	
260





	
Attorney-General v Butterworth [1963] 1 QB 696


	
46





	
Attorney-General v Judd [1995] COD 15


	
46





	
Attorney-General’s Reference (No 32 of 1996) [1997] 1 Cr App R (S) 263


	
262





	
Attorney-General’s Reference (No 55 of 2008) (C) [2008] EWCA Crim 2790; [2009] 2 Cr App R (S) 22


	
246, 248, 258, 260–61





	
Attorney-General’s Reference (No 14 of 2009) (Morgan) [2009] EWCA Crim 1143; [2010] Cr App R (S) 17


	
255–56





	
Attorney-General’s Reference (No 43 of 2009) [2009] EWCA Crim 1925; [2010] 1 Cr App R (S) 100


	
257, 262





	
Attorney-General for Northern Ireland’s Reference (No 1 of 1975) [1977] AC 105


	
274, 285





	
Barley [2009] 2 Cr App R (S) 5


	
250





	
Barton [2010] EWCA Crim 2139


	
256





	
Beckford v R [1988] 1 AC 130


	
272





	
Beesley, Coyle & Rehman [2011] EWCA Crim 1021; [2012] 1 Cr App R (S) 15


	
258





	
Bennett see Attorney-General’s Reference (No 43 of 2009)


	
 





	
Birkett [2009] EWCA Crim 2302; [2010] 2 Cr App R (S) 5


	
260





	
Bolton [2010] EWCA Crim 1177


	
260





	
Boness [2005] EWCA Crim 2395; [2006] 1 Cr App R (S) 120


	
174, 184





	
Boswell [2007] EWCA Crim 1587


	
253





	
Brady v United Kingdom (App No 55151/00), 3 April 2001


	
270





	
Bramblevale Ltd, re [1970] Ch 128


	
189





	
Bretton [2010] EWCA Crim 207


	
261





	
Bryan [2006] EWCA Crim 1660; [2007] 1 Cr App R (S) 53


	
252





	
Buchanan [2010] EWCA Crim 1316


	
250





	
Burt [2005] EWCA Crim 3616; [2006] 2 Cr App R (S) 35


	
247





	
C [2007] 2 Cr App R (S) 627


	
245





	
Campbell (1990) 93 Cr App R 350


	
70





	
Caraher v United Kingdom (App No 24520/94) (2000) 29 EHRR CD119


	
267





	
Census decision (1983), German Federal Constitutional Ct


	
29–30





	
Ching (1976) 63 Cr App R 7


	
249





	
Clingham v Kensington and Chelsea RB [2001] EWHC Admin 1; (2001) 165 JP 322


	
147





	
Collard [2004] EWCA Crim 1664; [2005] 1 Cr App R (S) 34


	
259





	
Comerford v United Kingdom (App No 293195/95)


	
198





	
Considine [2007] EWCA Crim 1166; [2008] 1 WLR 414


	
252–53





	
Court [1989] AC 28


	
73–74





	
Cross [2008] EWCA Crim 1194; [2009] 1 Cr App R (S) 34


	
262





	
Crown Court at Lewes ex p Hill (1991) 93 Cr App R 60


	
47





	
Dadson (1850) 4 Cox CC 358


	
276





	
de Havilland (1983) 5 Cr App R (S) 109


	
262





	
Delucca [2010] EWCA Crim 710; [2011] 1 WLR 1148


	
260





	
Dip Kaur v Chief Constable for Hampshire [1981] 2 All ER 430


	
71





	
Donoghue v Stevenson [1932] AC 562


	
90





	
Dudley and Stephens (1884) 14 QBD 273


	
78





	
Faraj [2007] EWCA Crim 1033; [2007] 2 Cr App R 25


	
288–89





	
Farrell v Secretary of State for Defence [1980] WLR 172


	
270, 285





	
George [1956] Crim LR 52


	
73





	
Gillan and Quinton v United Kingdom (App No 4158/05) (2010) 50 EHRR 45


	
43





	
Girma [2009] EWCA Crim 912; [2010] Cr App R (S) 28


	
57





	
Gomez [1993] AC 442


	
71





	
Gore [2010] EWCA Crim 369; [2010] 2 Cr App R (S) 93


	
246





	
Gorman [2008] EWCA Crim 2907; [2009] 2 Cr App R (S) 36


	
262





	
Gough v Chief Constable of Derbyshire [2002] EWCA Civ 351; [2002] 2 All ER 985


	
181





	
Grant [2010] EWCA Crim 3103


	
258





	
Griffin [2008] EWCA Crim 119; [2008] 2 Cr App R (S) 61


	
253





	
Gul v Turkey (App No 22676/93) (2002) 34 EHRR 28


	
273





	
Gullefer [1990] 1 WLR 1063


	
125, 128





	
Halloren [2004] EWCA Crim 233; [2004] 2 Cr App R (S) 57


	
259





	
Hashi (1995) 16 Cr App R (S) 121


	
250





	
Hatton [2005] EWCA Crim 2951; [2006] 1 Cr App R 16


	
272





	
Hegarty [1986] NIJB 25


	
275





	
Hensler (1870) 11 Cox CC 570


	
94





	
Hillman [2006] 2 Cr App R (S) 565


	
252





	
Hinks [2001] 2 AC 241


	
71





	
Hodge Sons v Anglo-American Oil Co (1922) 12 Ll L Rep 183


	
90





	
Hodgson (1968) 52 Cr App R 113


	
262





	
Hogg [2007] EWCA Crim 1357; [2008] 1 Cr App R (S) 22


	
261





	
Home Secretary ex p Watson [1996] 1 WLR 906


	
197





	
Horncastle [2009] UKSC 14; [2010] 2 AC 373


	
182





	
Howells [1999] 1 Cr App R (S) 98


	
257





	
Ibrahim [2008] EWCA Crim 880; [2008] 2 Cr App R 23


	
58





	
Ireland v United Kingdom (A/25) (1978) 2 EHRR 25


	
297, 320





	
Isaveya v Russia (2005) 41 EHRR 791


	
266





	
James, Lee and Wells v Secretary of State for Justice [2009] UKHL 22; [2010] 1 AC 553


	
193, 198





	
Johnson [2006] EWCA Crim 2486; [2007] 1 Cr App R (S) 112


	
228, 252, 254, 257





	
Johnson [2009] 1 WLR 608


	
249





	
Jordan v United Kingdom; Kelly v United Kingdom (App No 24746/94) (2001) 11 BHRC 1


	
267





	
Jordan, re [2003] NICC 1


	
50





	
Juozaitiene v Lithuania (2008) 47 EHRR 1194


	
266





	
JW [2009] EWCA Crim 390; [2009] 2 Cr App R (S) 94


	
251





	
Keane; McGrath [2010] EWCA Crim 2514; [2011] Crim LR 393


	
269–70





	
Kehoe [2008] EWCA Crim 819; [2009] 1 Cr App R (S) 9


	
262





	
Kelly v Ministry of Defence [1989] NI 341


	
285, 310





	
Kelly v United Kingdom (1993) 74 DR 139


	
310





	
Kerrigan (1993) 14 Cr App R (S) 179


	
196, 252





	
L [2010] EWCA Crim 2046


	
260





	
Lang [2005] EWCA Crim 2864; [2006] 1 WLR 2509


	
195, 228, 245–51, 262





	
Lichniak and Pyrah [2002] UKHL 47; [2003] 1 AC 903


	
197





	
Lindley v Rutter [1981] 1 QB 128


	
290





	
Lynch v Fitzgerald [1938] IR 382


	
275





	
Lynch v Ministry of Defence [1983] NI 216


	
285





	
Magill v Ministry of Defence [1987] NI 194


	
285





	
Margalit Har–Sheffi v The State (Criminal Appeal 3417/99), Israeli Supreme Ct


	
55





	
Martin [2001] EWCA Crim 2245; [2002] 1 Cr App R 27


	
288





	
Mason’s Case (1756) Foster 132


	
270





	
Mastromatteo v Italy (App No 37703/97)


	
198





	
McCann v United Kingdom (A/324) (1996) 21 EHRR 97


	
266–67, 270, 297





	
Middlesex Guildhall Crown Court ex p Salinger [1993] QB 564


	
50





	
Morris [1984] AC 320


	
93





	
N [2010] EWCA Crim 1624


	
260





	
O’Hara v Chief Constable of the RUC [1997] AC 286


	
275





	
Offen [2001] 1 WLR 253


	
263





	
Osborn (1919) 84 JP 63


	
128





	
Osman v United Kingdom (App No 23452/94) (2000) 29 EHRR 245


	
305, 307





	
Othman [2008] EWCA Civ 290; [2008] 3 WLR 798


	
321





	
Owen [2009] EWCA Crim 2259


	
251, 254–55





	
Owino [1996] 2 Cr App R 128


	
298





	
Pagett (1983) 76 Cr App R 279


	
307





	
Palmer [1971] AC 814


	
280, 298





	
Parole Board ex p Bradley [1991] 1 WLR 134


	
197





	
Parole Board ex p Lodomez [1994] COD 525


	
197





	
Pedley [2009] EWCA Crim 840; [2010] 1 Cr App R (S) 24


	
228, 249





	
Perka (1984) 13 DLR (4th) 1


	
317





	
Pinnell [2010] EWCA Crim 2848; [2012] 1 WLR 17


	
247, 260





	
Pittwood (1902) 19 TLR 37


	
52





	
Pluck [2006] EWCA Crim 1394; [2007] 1 Cr App R (S) 43


	
253





	
Police v Moodley [1974] 1 NZLR 644


	
74





	
R (Bennett) v HM Coroner for Inner London [2006] EWHC 196 (Admin); (2006) 170 JP 109


	
267





	
R (Bright) v Central Criminal Court [2001] 1 WLR 662


	
47





	
R (Brooke) v Parole Board [2008] EWCA Civ 29; [2008] 1 WLR 1950


	
197





	
R (H) v London and North-East Region Mental Health Review Tribunal [2001] EWCA Civ 415; [2002] QB 1


	
199





	
R (Hirst) v Home Secretary and Parole Board [2002] EWHC 1592 (Admin)


	
196





	
R (McCann) v Manchester Crown Court [2002] UKHL 39; [2003] 1 AC 787


	
147, 172, 178, 180, 184





	
R (Pounder) v HM Coroner for North and South Districts of Durham and Darlington [2009] EWHC 76 (Admin); [2009] 3 All ER 150


	
274





	
R (Saunders) v IPCC [2008] EWHC 2372 (Admin); [2009] 1 All ER 379


	
275, 282





	
R (Wells) v Parole Board; R (Walker) v Secretary of State for the Home Department [2009] UKHL 22; [2010] 1 AC 553


	
193, 198, 245





	
Rashford [2005] EWCA Crim 3377; [2006] Crim LR 547


	
270





	
RB v Secretary of State for the Home Department [2009] UKHL 10; [2010] 2 AC 110


	
320–21





	
Reynolds [2007] 2 Cr App R (S) 553


	
245





	
Richardson [1998] 2 Cr App R 200


	
83





	
Rivas v France (App No 59584/00) 1 April 2004


	
266





	
S (1994) 15 Cr App R (S) 765


	
250





	
S [2006] 2 Cr App R (S) 224


	
253





	
Sackman [2010] EWCA Crim 19; [2010] 2 Cr App R (S) 56


	
259





	
Satnam and Kewell (1984) 78 Cr App R 149


	
272





	
Sawoniuk [2000] 2 Cr App R 220


	
281





	
Scarlett [1993] 4 All ER 629


	
298





	
Secretary of State for the Home Department v AF (No 3) [2009] UKHL 28; [2009] 3 All ER 643


	
9, 182–83, 297





	
Secretary of State for the Home Department v AP [2010] UKSC 24; [2010] 4 All ER 245


	
187





	
Secretary of State for the Home Department v JJ [2007] UKHL 45; [2008] 1 AC 385


	
297





	
Secretary of State for the Home Department v MB [2007] UKHL 46; [2008] 1 All ER 657


	
182





	
Sharman v HM Coroner for Inner North London [2005] EWCA Civ 967; [2005] EWHC 857 (Admin)


	
271





	
Sherif (Abdul) [2008] EWCA Crim 2653; [2009] 2 Cr App R (S) 33


	
57





	
Smith (1869) 11 Cox CC 210


	
52





	
Smith (Nicholas) [2011] UKSC 37; [2011] 1 WLR 1795


	
257





	
Smith (Steven) [2011] EWCA Crim 1772; [2012] 1 All ER 451


	
260





	
Stannard [2008] EWCA Crim 2789; [2009] 2 Cr App R (S) 21


	
252





	
Stevens [2006] EWCA Crim 255; [2006] 2 Cr App R (S) 68


	
186





	
Sykes v DPP [1962] AC 528; 45 Cr App R 230


	
39–40, 44–45





	
T (Adult: Refusal of Treatment), re [1993] Fam 95


	
155





	
Tabassum [2000] 2 Cr App R 328


	
73





	
Terrell [2007] EWCA Crim 3079; [2008] 2 Cr App R (S) 49


	
249, 258–59





	
Troninas [2011] EWCA Crim 1244; [2012] 1 Cr App R (S) 20


	
252





	
Valderrama–Vega [1985] Crim LR 220


	
280





	
Wadmore [2006] EWCA Crim 686; [2006] 2 Cr App R (S) 110


	
184





	
Waller [2010] EWCA Crim 728; [2010] 2 Cr App R (S) 101


	
259





	
Wilkinson see Attorney-General’s Reference (No 43 of 2009)


	
 





	
Williams (Gladstone) (1984) 78 Cr App R 276


	
272





	
Wilson [2009] EWCA Crim 999; [2010] 1 Cr App R (S) 11


	
261–62





	
Woolmington [1935] AC 462


	
32





	
Zafar [2008] EWCA Crim 184; [2008] QB 810


	
93







Table of Legislation

NATIONAL LEGISLATION

United Kingdom



	
Air Traffic Security Act 2005


	
 





	
s 14(3)


	
306





	
Animal Welfare Act 2006


	
 





	
s 9


	
5, 84, 101





	
Anti-Social Behaviour Act 2003


	
8





	
s 23(4)


	
101





	
Anti-Terrorism, Crime and Security Act 2001


	
31





	
pt 4


	
183, 296





	
s 36


	
31





	
s 117


	
310





	
Bribery Act 2010


	
 





	
s 1(2)


	
124





	
Cancer Act 1939


	
 





	
s 4


	
99





	
Civil Authorities (Special Powers) Act (Northern Ireland) 1922 Regulations 1956


	
 





	
(SI 1956/191)


	
 





	
reg 12


	
296





	
Company Directors Disqualification Act 1986


	
 





	
s 1


	
170





	
Contempt of Court Act 1981


	
40





	
Coroners and Justice Act 2009


	
 





	
pt 3 ch 2


	
182





	
s 1(4)


	
280





	
s 55(6)(a)


	
270





	
s 138


	
244





	
Corporate Manslaughter and Homicide Act 2007


	
 





	
s 5(2)(a)


	
267





	
(b)


	
267





	
Counter-Terrorism Act 2008


	
 





	
s 1


	
49





	
s 3


	
49





	
Crime and Disorder Act 1998


	
147–48





	
s 1


	
8, 169, 171, 178, 189





	
(1)(a)


	
184





	
(b)


	
184





	
(5)


	
186





	
s 1C


	
171





	
s 8


	
169





	
s 8A


	
169





	
Crime (Sentences) Act 1997


	
 





	
s 28(6)(b)


	
195





	
s 31A


	
262





	
Criminal Attempts Act 1981


	
 





	
s 1


	
174





	
(1)


	
125–26





	
(2)


	
97





	
Criminal Justice Act 1988


	
 





	
s 134


	
13, 310





	
s 135


	
310





	
Criminal Justice Act 1991


	
243





	
Criminal Justice Act 2003


	
143, 223–24, 243–44, 246–48, 251–52, 261–63, 319





	
pt 12


	
10





	
s 100(1)(a)


	
281





	
s 114(1)(d)


	
182





	
s 142(1)


	
257





	
ss 224–36


	
243





	
s 225(2)


	
195





	
(3)


	
195





	
(3A)


	
195, 246





	
(3B)


	
195, 246





	
s 227


	
195





	
s 229 248, 252,


	
263





	
(1)


	
223, 227





	
(2)


	
251





	
(3)


	
223





	
s 269


	
10





	
sch 15


	
243–44





	
sch 15A


	
229, 243, 246





	
sch 15B


	
263





	
sch 21


	
10





	
Criminal Justice and Immigration Act 2008


	
229, 247–48, 258, 261, 268–70





	
ss 13–18


	
246





	
s 17


	
224





	
s 76


	
268–69, 290, 298–99





	
(3)


	
300





	
(4)


	
269, 300





	
(5)


	
272





	
(6)


	
298, 300





	
(7)


	
269





	
(a)


	
269





	
(b)


	
269





	
s 98


	
170





	
s 101


	
171





	
sch 5


	
246





	
Criminal Justice and Police Act 2001


	
 





	
s 33


	
169–70





	
s 50


	
47, 49





	
s 51


	
49





	
s 55


	
49





	
Criminal Law Act 1967


	
38, 41





	
s 3


	
298–300, 306–7





	
s 5


	
41





	
Criminal Law Act 1977


	
 





	
s 3


	
310





	
Domestic Violence, Crime and Victims Act 2004


	
 





	
s 5


	
255





	
Eggs and Chicks (England) Regulations 2008 (SI 2008/1718)


	
 





	
reg 15(1)(c)


	
99





	
Environmental Protection Act 1990


	
 





	
s 99


	
87





	
Family Law Act 1996


	
 





	
s 42A


	
170





	
Firearms Act 1968


	
 





	
s 1(1)


	
86





	
Football Spectators Act 1989


	
 





	
s 14A


	
169, 171





	
s 14B


	
171





	
Fraud Act 2006


	
82, 98–99





	
s 1


	
97





	
s 2


	
124





	
(2)(b)


	
97





	
Health and Safety at Work Act 1974


	
83, 95–96





	
s 1


	
95





	
Health and Social Care Act 2008


	
83





	
Health and Social Care Act 2008 (Registration of Regulated Activities)


	
 





	
Regulations 2009 (SI 2009/660)


	
 





	
reg 5


	
83





	
Housing Act 1996


	
 





	
s 153A


	
170





	
Human Fertilisation and Embryology Act 1990


	
 





	
s 4


	
100





	
Human Rights Act 1998


	
307





	
Immigration and Asylum Act 1999


	
 





	
s 36


	
31





	
Justice of the Peace Act 1361


	
169





	
Licensed Premises (Exclusion of Certain Persons) Act 1980


	
 





	
s 1


	
170





	
Licensing Act 2003


	
 





	
s 141(1)


	
82





	
Local Government Act 1972


	
 





	
s 222


	
170





	
Medical Act 1983


	
 





	
s 49


	
83





	
Mental Capacity Act 2005


	
 





	
s 3(1)


	
166





	
Mental Health Act 1983


	
7, 143–54, 164–67, 199





	
s 3


	
146–47, 149–50, 152, 154





	
s 25


	
149





	
s 136


	
146





	
Mental Health (Care and Treatment) (Scotland) Act 2003


	
 





	
s 57


	
167





	
Money Laundering (Proceeds of Crime) Act 2002


	
 





	
s 330


	
48





	
Murder (Abolition of Death Penalty) Act 1965


	
10





	
National Identity Cards Act 2006


	
16, 27





	
Noise Act 1996


	
 





	
s 3


	
170





	
Nuclear Explosions (Prohibitions and Inspections) Act 1998


	
 





	
s 1


	
91





	
Official Secrets Act 1920


	
41





	
Perjury Act 1911


	
 





	
s 1


	
40, 174





	
(1)


	
97





	
Police Act 1996


	
 





	
s 90(2)


	
83





	
Police and Crime Act 2009


	
 





	
s 14


	
87





	
Police and Criminal Evidence Act 1984


	
46–47, 275





	
s 8


	
46





	
s 10


	
47





	
s 11


	
47





	
s 14


	
47





	
s 18


	
47





	
s 19


	
47





	
s 32(2)(b)


	
46





	
s 76(2)


	
311





	
s 78


	
311





	
sch 1 para 2


	
47





	
sch 2 para 3


	
47





	
Code B


	
46





	
Powers of Criminal Courts (Sentencing) Act 2000


	
 





	
s 82A


	
244, 261





	
(4)


	
262





	
s 85


	
244





	
s 109


	
263





	
s 146


	
170, 190





	
s 147


	
170, 190





	
s 240


	
244





	
s 240A


	
244





	
Prevention of Crime Act 1953


	
 





	
s 1


	
174





	
Prevention of Terrorism Act 2005


	
66, 296





	
s 3


	
9, 170





	
Prevention of Terrorism (Temporary Provisions) Act 1976


	
 





	
s 11


	
48





	
Prevention of Terrorism (Temporary Provisions) Act 1989


	
 





	
s 18


	
48





	
Proceeds of Crime Act 2002


	
 





	
s 328


	
141





	
sch 9


	
48





	
Protection from Harassment Act 1997


	
 





	
s 5


	
170





	
Public Order Act 1986


	
 





	
s 4A


	
175





	
s 5


	
175





	
Refuse Disposal (Amenity) Act 1978


	
 





	
s 2(1)


	
87





	
Road Safety Act 2006


	
 





	
s 20


	
125





	
Road Traffic Act 1988


	
96





	
s 2


	
95, 174





	
Road Traffic Act 1991


	
 





	
s 2


	
86





	
Sea Fishing (Recovery) Measures Order 2008 (SI 2008/2347)


	
87





	
art 8(1)


	
87





	
Serious Crime Act 2007


	
86





	
pt 2


	
97, 174





	
s 1


	
170–71





	
s 19


	
171





	
Serious Organised Crime and Police Act 2005


	
 





	
s 76


	
170





	
Sexual Offences Act 2003


	
191





	
s 1(1)(c)


	
272





	
s 53A


	
87





	
(3)


	
88





	
s 104


	
169, 171





	
(1)


	
259





	
s 106(3)


	
259





	
s 107(1)


	
259





	
s 114


	
169





	
s 123


	
169





	
sch 3


	
259





	
Statute of Treasons 1351


	
64





	
Suicide Act 1961


	
 





	
s 2(1)


	
81





	
Terrorism Act 2000


	
48





	
pt 7


	
296





	
s 1


	
48, 294





	
(3)


	
294





	
s 5(1)(a)


	
296





	
s 19


	
48





	
s 37


	
49





	
s 38B


	
49–50, 53





	
s 41


	
296, 310, 315





	
s 44


	
296





	
s 45


	
296





	
s 57


	
93, 296





	
ss 57–58


	
141





	
s 118


	
296





	
sch 5


	
49–50





	
pt 1


	
47





	
para 1


	
50





	
para 5


	
49–50





	
para 8


	
49





	
para 11


	
50





	
para 13


	
50





	
para 14


	
50





	
sch 8


	
58, 296, 310, 315





	
Terrorism Act 2006


	
 





	
s 5


	
2, 63–64, 71, 74





	
s 6(1)


	
91





	
(2)


	
91





	
s 38B


	
3





	
Theft Act 1968


	
 





	
s 25(1)


	
59





	
Transmissible Spongiform Encephalopathies (England) Regulations 2008


	
 





	
(SI 2008/1881)


	
 





	
sch 3.5(3)(a)


	
86





	
Violent Crime Reduction Act 2006


	
 





	
s 1


	
170





	
s 3


	
171





	
s 4


	
171





	
s 6


	
171





	
Youth Justice and Criminal Evidence Act 1999


	
 





	
ss 16–33


	
182





	
Australia


	
 





	
Crimes (Sentencing Procedure) Act 1999 (NSW)


	
 





	
s 10


	
102





	
Criminal Code Act 1995


	
63





	
s 474.14


	
61, 74, 76





	
Germany


	
 





	
Grundgesetz (Basic Law)


	
30





	
art 1


	
306





	
art 2


	
306





	
Melderechtsrahmengesetz (Law on citizen registers)


	
26–27





	
s 2


	
27





	
Hungary


	
 





	
Act No XX of 1996


	
19





	
India


	
 





	
Penal Code


	
 





	
s 99(3)


	
77





	
Israel


	
 





	
Criminal Code 1994


	
 





	
s 262


	
55





	
Singapore


	
 





	
Penal Code


	
 





	
s 121A


	
64





	
United States


	
 





	
Patriot Act


	
31






EU LEGISLATION



	
Dir 2006/24/EC on retention of data


	
28






INTERNATIONAL LEGISLATION



	
European Convention on Human Rights 1950


	
183, 296–97, 319–20





	
art 2


	
198, 266–67, 273, 297, 300, 305, 307–8, 310





	
(2)


	
266–67





	
art 3


	
228, 266, 274, 297, 310





	
art 5


	
42–43, 51, 198–99





	
(1)


	
249





	
(a)


	
228





	
art 6


	
3





	
(1)


	
182





	
(2)


	
180–82, 221, 296





	
(3)


	
180–82





	
art 8


	
3, 45





	
art 15


	
297





	
protocol 6


	
320





	
UN Convention on the Rights of the Child 1989


	
 





	
art 7(1)


	
19





	
UN Convention against Torture and other Inhuman and Degrading


	
 





	
Treatment 1984


	
13, 310, 319







Seeking Security: An Introduction

G R SULLIVAN AND IAN DENNIS

IMAGINE A LIBERAL, democratic society governed by persons with broad and deep commitments to equality before the law, the autonomy of individuals, to tolerance of divergent lifestyles and who only resort to coercive measures for matters of great public importance and as a very last resort. In such a society, the presumption of innocence should have resonance beyond proof of guilt at a criminal trial. The governance of such a society would be permeated with a disposition to trust individuals, to assume, unless there is good reason to think otherwise, that any given man (D) is honest and well disposed to others. It would go with the grain of such a society to have a limited, circumspect criminal law, predominately concerned with preventing and punishing conduct which wrongfully harms or threatens imminent harm to persons other than the defendant. Coercive state interventions would not be made against D unless there was a reasonable suspicion that D had caused a wrongful harm or was on the brink of doing so. Should it be proved beyond reasonable doubt that D’s conduct caused or imminently threatened wrongful harm to another without any justification or excuse for doing so, punishment proportionate to the wrong committed by D would be warranted. The requirement that punishment be justified and limited to the gravity of the wrong done by D is entailed by respect for D’s personhood and autonomy. He is punished to the extent that he deserves. Social benefits that may flow from the just punishment of D, such as public protection and general/individual deterrence, should not influence the quantum of punishment imposed on D.

Anyone with even a slight acquaintance with the criminal law and its practice in England and Wales is aware that the picture of criminal law and punishment offered above is a travesty. This applies not only for England and Wales but for the Anglophone world in general.1 Punishment extending well beyond any retributivist pay back is commonplace. Conduct subjected to punishment will frequently comprise of acts and omissions which did not pose any imminent threat of causing wrongful harm.2 Why then waste any time with travesties? That question is deflected rather than answered by observing that the majority of academic criminal lawyers and criminal law theorists argue for a criminal law and punishment limited to wrongs that cause or threaten imminent harm and which are punished according to their gravity. There is an enormous gap between the normative aspirations of a large part of criminal law scholarship and the reality of criminal law and punishment, and there is very little chance that the gap will close.3

One reason why academic critiques of criminal law and punishment have so little purchase on contemporary legislators, policymakers (and even judges) arises from a commitment to diminish the risk of future harms.4 For these officials it is not enough for the criminal law to confine itself to harms already done, supplemented by only limited rights of intervention in respect of imminent threats of harm. For them, the criminal law must be used proactively in the cause of harm prevention. That entails the application of the criminal law to conduct which threatens not only imminent harm but harm at some uncertain distance from realisation. This concern with harm prevention is unassailably legitimate.5 Who could disagree that prevention is better than cure, particularly in the case of harms for which there is no cure? However, a serious engagement with diminishing the risk of harm through the criminal law and its processes entails the end of trust as the default relationship in interactions between subject and state. Assuming that persons are generally peaceable and well disposed is not a useful operational disposition for risk preventers. The first task of a risk preventer is to ascertain the seriousness of the kind of risks he or she is obliged to address. That requires gathering information about the proclivities and intentions of whole classes of persons who in general are peaceful and well disposed.

One source of information comes from the constant surveillance of persons in the general population when outside their places of abode. The House of Lords Select Committee on the Constitution reported that


successive UK governments have gradually constructed one of the most extensive and technologically advanced surveillance systems in the world [which] represents one of the most significant changes in the life of the nation since the end of the Second World War.6



Malcolm Thorburn, in the opening chapter of this volume, questions the legitimacy of general surveillance. Drawing on the German idea of ‘informational self determination’, he argues that an effective protection of privacy precludes any general dissemination of information relating to specific individuals. That D, say, spends a lot of his time at a mosque associated with a fundamentalist version of Islam is a fact that he is entitled to keep to himself. By contrast, Thorburn asserts a strong entitlement on the part of the state to have the where-withal to identify any person within the jurisdiction. He finds no grounding for a privacy right to keep one’s identity secret and finds no argument in principle against a state insisting that persons subject to its jurisdiction carry means of identification. However, beyond that he allows very little room for a state to seek information on D for crime prevention purposes if there is no specific evidence pertaining to D giving rise to a reasonable suspicion that he may have committed a crime. That D is a Muslim fundamentalist may increase the probabilities that he is sympathetic to certain causes promoted by terrorist means. For Thorburn, that does not entitle the state to monitor and track D’s activities and communications to test the possibility of criminal associations. Indeed, Thorburn considers that such surveillance breaches D’s right to privacy and might render any resulting criminal trial unfair. Thorburn’s paper raises serious questions for English law on the compatibility of certain information gathering techniques used by the police and security services with articles 6 and 8 of the European Convention for Human Rights.

Shlomit Wallerstein addresses the entitlement of the state to assistance from its subjects in obtaining information about the risk of criminal harms. In general terms, English law does not oblige subjects to make known to officials their knowledge of crimes committed, let alone mere suspicions of crimes that might be committed. However, as with so much else, the position changes with terrorism. It is an offence to fail to disclose information which may be of material assistance to the prevention of an act of terrorism.7 As Wallerstein observes, the persons most frequently prosecuted for this offence are close relatives of the suspected terrorist. That fact engages a major reservation about imposing a general duty of this kind encompassing suspicions about all manner of crimes. A plural democracy should tailor the demands for information backed by criminal sanctions with due recognition of the constraints imposed by private loyalties and commitments. Wallerstein does not argue for a general duty, but she does contend that that it is legitimate to impose such a duty even on close relatives in the case of suspected acts of terrorism.

That the matter suspected must be some act of terrorism at least confines the range of things suspected to violence or threats of violence. But of course, many terrorist offences embrace and severely punish conduct far in advance of any perpetration of a terrorist act.8 There are also many similar ‘prophylactic’ offences in other parts of the criminal law.9 The broader the swathe of conduct covered, the larger the territory for surveillance and monitoring. This expansion brings with it intractable questions relating to the very basics of criminal liability. The further away from the instantiation of any concrete harm, the more vacuous the conduct element of the crime will be. The focus will be on the intent with which the act remote from any harm is done. D may sit in his house conceiving some dreadful crime he has every intention to carry out. If he is a competent and determined criminal, the world becomes a less safe place from the moment he resolves the details of his criminal project. However, even if we put to one side questions relating to proving the criminal intentions of persons merely thinking things through in their own homes, what has D done or omitted to do that deserves censure and punishment?

It is very tempting to say that if D at no point strays from the routines of normal life, his conduct should not comprise the external elements of any crime. However that will not do. D may draw back a curtain to let in more light. Alternatively he may be giving a signal for the start of a terrorist attack. Andrew Simester accepts in general terms the social utility of prophylactic offences such as proscribing possession of firearms or excessive quantities of fertiliser. However, as he observes, the further the conduct strays from the ultimate harm that animates the offence, the greater the potential for intrusion into innocent lives. He maintains that there are tokens of conduct that are inherently innocent where the distant possibility of future wrongdoing cannot be taken to undermine the non-wrongfulness of the conduct at issue. He instances connecting to the internet as the kind of activity he has in mind. However, he concedes that where the future wrongdoing is sufficiently grave, even conduct of this inherently innocent kind may yet be allowed to constitute the actus reus of a criminal offence, provided the terms of the proscription do not contravene any rights that may be regarded as fundamental. Simester’s chapter nicely illuminates the many dimensions of the intractable difficulties of setting limits based on firm, unyielding principle to the scope of prophylactic offences.10 It is a problem that has bedevilled the law of attempts, giving rise to interminable disputation as to the scoping of liability for attempts.11 These difficulties equally attend the increasing number of substantive offences that punish conduct much more anticipatory than the broadest conceptions of when a crime defined in terms of causing harm may be said to have been attempted.

Jeremy Horder is far less troubled by what he terms ‘anticipatory offences’.12 He considers that a focus on risk is a ‘civilising move’13 away from the ‘fire brigade’14 model of the criminal law. As examples of this approach he approves of recent offences aimed at protecting vulnerable groups such as children, adults in social care and animals, all of whom may be in environments which expose them to serious risks of repeated harms. These offences do not depend on proof of mistreatment or cruelty, but lay down systems and procedures which must be followed on pain of criminal sanction.15 Horder makes the entirely reasonable claim that such offences are likely to be far more effective in decreasing the incidence of harm to the vulnerable by contrast with offences that are engaged after the event. He contrasts the anticipatory approach with what he terms ‘minimalism’ which confines criminal law interventions to realised harms and the immediate threat of harms. He makes the interesting observation that some prominent minimalists are not all that they seem to be in that after a sharp delineation of their minimalist position they make concessions to the anticipatory approach sufficiently far reaching as to undermine their minimalist credentials. For Horder, of course, these concessions are all to the good, although he recognises the risk that the anticipatory approach risks an overly punitive approach to conduct that does not warrant such treatment. He is content however ‘that enforcement authorities working with offences that reflect the anticipatory perspective tend to press criminal charges only in cases where there has been serious fault’.16

Larry Alexander and Kimberley Ferzan may be described as arch minimalists.17 For them the only basis for just punishment is retributivist desert. They see desert as the product of two factors. First, D must do or omit to do something which, based on his assessment of the circumstances, will unleash an irrevocable risk to the legally protected interests of others. Second, D must lack any justification or excuse for unleashing a risk that he takes to be irrevocable. (On the Alexander/Ferzan view of culpability, it does not matter whether or not D does create a risk to the legally protected interests of others provided that he thinks he has created a risk.)

The minimalism of this approach can be illustrated by envisaging D a violent paedophile who is in a public park where children are playing. He has in his possession a kitchen knife, masking tape and rope (all non-contraband items) and the plain clothes policemen who are keeping D under surveillance are aware that he plans to kidnap a child. D is now very close to a group of children absorbed in their play. Suppose a criminal jurisdiction which has a criminal code drafted in compliance with the limits on early intervention proposed by Alexander and Ferzan.18 If D is to be arrested for a criminal offence, the police officers must stay their hand until D has taken hold of a child because only then can D be said to have placed himself in the red zone. Up until that point D is free to resile from his atrocious project.

In favour of the Alexander/Ferzan take on minimalism is its simplicity and clarity: one avoids the labour that comes with the intractable task of formulating prophylactic offences which are compatible with retributivism. More fundamentally, Alexander and Ferzan argue that their version of minimalism is the only version that can be squared with retributivism. Until D thinks that he has unleashed an irrevocable risk to the legally protected interests of others beyond his power of recall, he has done nothing that on his own estimation has adversely altered the state of the world. Intentions are revisable. Up to the point of no return, there is no harm or risk of harm for which he may hold himself responsible and culpable. If he does renounce his intent nothing as it were has happened. Likewise, up to the point of irrevocability something has yet to happen.

Even if it is accepted that retributivism requires the minimalism set down by Alexander and Ferzan, any society preoccupied with diminishing unacceptable risks might well reject such a limited criminal law. It is unlikely in the extreme that the electorate would accept a law that stayed its hand until the gunman was squeezing the trigger or wait until the bomber had begun the process of detonating the bomb. If retributivism necessitates that degree of forbearance, then many people would say so much the worse for retributivism. For Antony Duff there is no need to renounce retributivism for this reason, because, if properly understood, it does allow interventions prior to unleashing irrevocable risks. According to Duff, ‘we can be morally culpable for actions that fall far short of irrevocably unleashing a risk’.19 Indeed for him a person can be culpable for forming an ‘illegitimate intention’.20 The culpability that arises at the point of D resolving an intention to perpetrate a wrong is, for Duff, confirmed and aggravated when D takes steps to bring to fruition his illicit intention. He instances D conceiving a scheme to defraud V. He does work on the scheme but his fraudulent intentions are discovered well before the last act stage of the plan. As Duff observes, V’s feelings towards D are unlikely to lighten should it be pointed out to him that it remained possible for D to abandon his plan at a point where there was no harm done to V. Moreover, even if D’s scheme was not discovered but abandoned and confessed to by D because of a genuine change of heart, it would be asking a lot of V to relinquish all of his hard feelings about D.

To reconcile prophylactic offences with the strictures of retributivism in the manner of Duff is an attractive prospect. However, there are difficulties. To be sure, it is natural to think less of a person who conceives a fraudulent scheme to which he or she intends to give effect. But the criminal law as a system of public ordering should not be concerned with the state of a person’s soul but with the things that person has overtly done or failed to do. What constitutes a wrong for the purposes of the criminal law should reflect this public dimension of legitimate criminalisation. Returning to the fraudulent D, suppose D aspires to obtain employment with V plc in order to defraud this company. To further this fraudulent project, he researches in detail the scope and nature of V’s business from publicly accessible sources. Before he can apply for a position with V, his fraudulent intent is revealed by way of a boastful email to an honest friend. What has D done that is wrong in terms of the institutional purposes of the criminal law? The difficulties here are not merely the ancillary issues of intrusion, privacy and problems of proof, important though these matters are. They go to the heart of what things can be legitimately criminalised. To use Simester’s expression, we are back to criminalising ‘inherently innocent conduct’, such things as buying airline tickets or maps of the London underground. We are back to the possibility of using preventative detention in the guise of retributivist punishment.

One means of escape from these difficulties is to seek public security through means other than the criminal law. The most obvious and drastic way of doing that is civil internment but without dilating on the obvious any peacetime government would be loath to go that route even in the case of persons suspected to be dangerous terrorists. The control order regime for all its controversial features21 falls well short of anything that can be described as internment. Something almost as unsettling as internment would be a general jurisdiction to detain persons considered to be dangerous, a detention that need not require a criminal conviction. The former Labour Government at one time had well advanced plans for the civil incarceration of persons who in the jargon had severe anti-social personality disorder,22 plans that were shelved not least because of the opposition of the NHS psychiatrists who would have been allocated a gate keeping role in that enterprise. A long standing jurisdiction to detain dangerous persons has existed under mental health legislation. The current legislation23 allows, subject to a civil process, the indefinite detention of, among others, persons who are mentally disordered and if left at liberty might be threatening in the sense that they might harm others. Although treatment for the patient’s condition must be available, the treatment need not aspire to anything more than seeking to achieve some form of calm and stability. The mentally disordered include those with learning disability.

John Stanton-Ife scrutinises the current legislation from the perspective of a question raised by Baroness Hale in her academic capacity:24 ‘have we created a crime of antisocial mental disorder?’ Stanton-Ife’s response to the question that the Baroness herself did not answer is ultimately negative. However, it is a close run thing. He notes the stigma that is associated with being ‘sectioned’ with a consequent loss of liberty that might be of long duration. He observes that the threat to others is merely one of ‘harm’ which includes psychological harm. Most disturbing of all perhaps is that among those detained will be persons who have sufficient understanding to be well aware of what is happening to them, what it entails, and who wish to remain at liberty. As Stanton-Ife observes, persons not considered mentally disordered, who may yet be far more dangerous than persons subject to detention under mental health act legislation, remain free in all aspects of their lives while those detained under the legislation must endure treatments they do not want and which are not necessarily in their own best interests. He accepts that some mentally disordered persons lack responsiveness to reason and that in their case compulsory detention may be a regrettable necessity. However, he insists that mental disorder of itself provides no reason for compulsory detention and that too few obstacles lie in the way of detaining persons who are capable of a measure of autonomy, notwithstanding a mental disorder.

In the course of his evaluation of the compulsory detention of mentally disordered persons, by way of comparison and contrast, Stanton-Ife subjects to scrutiny the antisocial behaviour order (ASBO) regime25 and concludes that such orders make for ‘a subversion of the criminal law’.26 In coming to that verdict he joins a long running chorus of disapproval of the ASBO, a chorus that contains some very prominent voices.27 Ian Dennis, in his careful appraisal of civil preventative orders, can be said to turn the volume down. While he endorses some of the criticisms, he advises a sense of perspective. Although civil preventative orders flourished and proliferated under the former Labour Government, in concept they are in no sense novel. As he points out, the jurisdiction to bind over for breach of the peace has for centuries subjected to sanction socially disruptive conduct which need not of itself fulfil the requirements of any criminal offence. This capacity to prevent rather than cure was eulogised by Blackstone28 and those sentiments are echoed by Horder in this volume. Dennis notes that many ASBOS are issued post conviction as an adjunct to the sentence, and for other orders anti-social behaviour causing, ‘harassment, alarm and distress’ must be proved to the criminal standard. This does not negate the fact that breach of an order constitutes a serious criminal offence and may make criminal, by a two step process, conduct not otherwise criminal. Yet the preventative rationale backing these orders is powerful, and conduct that causes alarm, harassment and distress raises a red flag. Enactment of the currently tentative proposal to limit the consequences for breach of an ASBO to civil law sanctions29 would do much to mollify all but the most intransigent critics of these orders.

The order most uncomfortably reminiscent of the techniques employed by authoritarian regimes is the control order.30 The problem that these orders address is grave. There may be reliable intelligence that D has committed terrorist offences and/or is minded to commit such offences or offer material support to those that will do so. But D cannot be deported as he might be a UK subject or tortured in the country to which he is returned. To bring D to open trial may be seriously detrimental to general security by exposing valuable informants and other covert means of gathering intelligence. Consequently, D my find himself placed under virtual house arrest by the terms of a control order imposed after a hearing where the decisive evidence was of the closed variety, beyond effective challenge by D and his lawyers. Or at least that was the case. In Secretary of State for the Home Department v AF (No 3),31 the House of Lords ruled that before D was subjected to a control order he had to be given sufficient information to enable him to instruct his lawyers effectively. As Dennis explains, this infusion of due process into the control order regime threatens its very continuance. In cases where the open evidence establishes a reasonable suspicion of terrorist connections, closed hearings with accredited counsel are unnecessary. Where closed evidence is decisive, the hearings are likely to be found unfair.

Control orders were created and defended as essential to combating the terrorist threat. But as Dennis relates, the numbers of such orders are few: as of the end of 2010, eight orders were in force, all against UK subjects. The 48 orders that have been imposed since the inception of the regime in 2005 have led to a spate of litigation causing Dennis to ponder the financial cost of sustaining this regime. While it seems plausible that the regime has increased security by ending freedom of movement and communications of individuals suspected of terrorist connections, Dennis very reasonably surmises that there has been a countervailing loss of the intelligence which might have been acquired had the suspects been left at liberty but under close surveillance. Scepticism about the utility of ASBOS is also in order. The prime target for these orders were those aged between 10 and 17: 65 per cent of these child defendants breached the conditions of their orders, on average 4.2 times. Both control orders and ASBOS are under review.32 It will be interesting to see if there is realistic reform grounded in the realities of what is achievable in security terms in a manner commensurate with constitutional values, or whether the other imperatives which have influenced criminal justice policy for over two decades will prevail.

Security requires the incarceration of dangerous persons. Retributivism in all its versions requires the length of incarceration to be tethered to desert. An obvious tension arises between a concern with public safety and the strictures of retributivism when a dangerous person has paid his or her dues but remains in prison on account of the danger that the person poses or is taken to pose. As alluded to already, some form of retributivist posture is the critical stance of most Anglophone academic criminal lawyers and criminal law theorists. For them preventative detention of persons convicted of crimes is simply a moral mistake, something that should be castigated. Meanwhile, the world goes about its business. In England and Wales for example, any offender who has been convicted of a specified (but wide) range of violent and sexual offences and is judicially assessed to be likely to commit further specified offences of significant risk to members of the public will, depending on the offence he or she has committed and his or her previous convictions, receive a life sentence, or indefinite imprisonment for public protection or an extended sentence.33 If we add those prisoners who have received the mandatory life sentences for murder,34 we fully account for the thousands of prisoners serving time beyond their due.

Release may be a distant and uncertain prospect for many of these prisoners. For prisoners serving life terms or imprisonment for public protection, the sentencing judge will fix a minimum term assessed on retributivist grounds. After that term has expired, the prisoner can apply to the Parole Board for a release date. Essentially, the prisoner must prove he or she no longer constitutes a risk to particular persons or persons generally. Attendance at vocational and anger management courses is helpful to show a commitment to new ways but the availability of such courses is contingent. Any protestation of innocence will jeopardise the prospect of release. Besides all that, the Parole Board is very busy working through a backlog of cases.35 In terms of orthodox penal theory, there is grave injustice here. Yet it is remarkable how little impact this system of indeterminate detention has made on the conscience of the general public
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