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Preface

This is an account of one person’s efforts, sometimes partially successful but more often frustrated, to nudge his own country, and where possible the wider international community, in better policy directions. It is a selective political memoir, focusing on the biggest policy themes pursued during the course of a long public life, recalling some of the characters and incidents, and pain and pressure and exhilaration, experienced along the way, and describing what I think I have learned. While it is as accurate as my memory will allow, it does not purport to be a complete autobiography, which I would not wish to inflict on anyone.

It has been written because I know, not least from the reaction to my published Cabinet Diary, which retails life at the ministerial coalface during just two early years of the Hawke–Keating government, that there are many with a real interest in the particular subject areas I describe—law and justice, human rights, governance and international relations—and in how public policymaking works at home and internationally.

It has been written also to try at least partly to answer those many people over the years who have asked me and my colleagues why we, who choose public careers, do what we do. None of us is immune from what has been memorably called ‘HPtFtU’—the Human Propensity to Fuck things Up. What is it in our genes or mental wiring, or experience, that makes us expose ourselves to the inevitable stresses, and almost certain pain, of public life? And why do at least some of us go on doing it when so often our hopes and expectations are disappointed? My colleagues in politics, diplomacy and the world of non-governmental organisations and advocacy, will all have their own stories, and explanations. I can only speak for myself.

In my own case, it is hard to explain the sense of internal drive—the urge to get things done, and get them done well—with which I seem to have been afflicted since my childhood. Nor is it easy to explain the incorrigible optimism with which I seem always to have been endowed, and which has made me very often keep pursuing causes which others are ready to abandon. I have never been, since my early teenage years, in the slightest religious. Those character traits just seem to be there. And I am afraid that I have proved to be something of an introspection-free-zone when it comes to probing what might underlie them. My Melbourne University political psychologist friend, the late Graham Little, described me as having completely undermined his interview strategy when, embarking on an episode of the SBS television program Speaking for Myself some years ago, I said to him at the outset: ‘Now, Little, none of that psychobabble’.

What I can and do describe here are the many personal experiences I have had over the course of my life, particularly in my early and student days, which—looking back decades later—I can identify as deeply formative. There are one or more such backstories for most of the big policy themes around which my career has been focused, and they are key elements in the spine which holds this account together.

The chapters that follow each develop a particular policy theme, describing how I became involved with the subject in question; how I pursued it in the course of my political life, with at least as many disasters as triumphs along the way; and, where relevant, what I learned from that experience that might continue to have some practical application today. The sequence is broadly chronological, with some occasional swoops backward and forward to follow related subject areas. In the unlikely event that any reader is attentive enough to want more clarification as to the precise order in which the major events of my public life unfolded, the appendix on ‘milestones’ may be helpful.

‘Justice’ is about my many efforts, most of them quixotic, to achieve legal and constitutional reform before I entered Parliament, in my early years of opposition, and then in my first Cabinet post as Attorney-General in 1983–84. ‘Race’ comes next because racial discrimination is the particular justice-related issue which has been a lifelong preoccupation. It dominated my student political days, the first non-governmental organisations with which I became involved, and the first professional advisory work I did as a young law academic for the Whitlam Government in the early 1970s. And it was at the heart of my involvement as foreign minister in South Africa’s transition, and my engagement with genocide-related issues to this day. ‘Enterprise’ focuses on the various economic and industry issues with which I wrestled in my second and third Cabinet posts, as Minister for Resources and Energy from 1984 to 1987, and Transport and Communications in 1987–88. It also discusses the mindset I brought to the discussion of economic issues generally in the Australian Labor Party, in and out of government.

‘Diplomacy’ and ‘Cooperation’ describe what I experienced and learned during my long and engrossing period as Foreign Minister from 1988 to 1996, and set the scene for the three chapters that follow on specific international relations themes. ‘Conflict’ concentrates on the nine years, from 2000 to 2009, which I spent after leaving Australian politics leading the Brussels-based International Crisis Group, which advises governments on the prevention and resolution of deadly conflict worldwide. ‘Atrocities’ addresses perhaps the most harrowing of all such man-made catastrophes—genocide, ethnic cleansing and other crimes against humanity and major war crimes—the task of finding answers to which has continued to preoccupy me since my role as Co-chair of the International Commission on Intervention and State Sovereignty, which initiated the ‘responsibility to protect’ (‘R2P’) concept in 2001. ‘Weapons’ focuses on what has been another lifelong concern, the absolute need to eliminate chemical, biological and, above all, nuclear weapons of mass destruction from the face of the earth, an issue with which I became particularly engaged after co-chairing the International Commission on Nuclear Non-Proliferation and Disarmament in 2010.

‘Education’ is primarily about the issues in higher education with which I have had to grapple since becoming Chancellor of the Australian National University, but it also builds on my experiences as a student at Melbourne University and Oxford, and lecturing both early in my career and at many universities around the world on a visiting basis since then. The last chapter, ‘Politics’, tries to encapsulate what I have experienced and learned, not only as an intensely engaged Australian parliamentarian in both the Senate and House of Representatives for twenty-one years from 1978 to 1998, but through the many other ways, both before and since, in which I have tried to influence political decision-making.

As I write these words, the environment for good public policymaking, both internationally and domestically, is as desolate as I can ever remember. There have been many times over the course of writing this memoir that my normally incorrigible optimism has felt very corrigible indeed. But it is important to keep things in perspective. Pendulums do swing, and wheels do turn. In the United States, which can by itself do more for the world, for good or ill, than most of the rest of the international community put together, recent political developments have been genuinely alarming. But the presidency of George W Bush was, after all, followed by that of Barack Obama, and it may be that, like other bad cases of the DTs, this one too will pass. There are encouraging early signs that Americans are going to prove much less tolerant of ignorance, narcissism, lack of judgement and ethical waywardness than Mr Trump might have hoped.

Domestically, while the standard of public debate has rarely been more shallow and superficial than over the last few years, we should not be lulled into thinking that social and technological change, in Australia as elsewhere, has made this situation irreversible. It is a matter, again, of keeping the task of improvement in perspective. There was never a golden age of bipartisanship: the biggest policy changes have always been fiercely contested. Nor was there ever a golden age when the public at large was intimately engaged in the complex detail of public policymaking, and receptive to far more sophisticated argument from policymakers than that they feel able to offer today. That is not the way modern representative democracies have ever worked, or were ever intended to work: the role of the mass electorate is, of course, not to govern in detail but to confer legitimacy upon those who do.

The crucial challenge for the major Centre-Left and Centre-Right parties is to achieve that legitimacy, by winning back the traditional levels of support that have been so conspicuously eroding in recent times, in Australia as in most other Western democracies. In doing so, it is not a matter of resorting to crude populist appeals. Nor is it a matter of blaming the new media environment for making serious discussion of serious policy issues impossible. It has always been the case that most people, most of the time, prefer light to heavy. The major newspapers have clearly lost some of their traditional distinctive influence, but—looking across the whole contemporary media spectrum—at least as much serious journalism is being written, and read, as ever before. What is needed from the major parties is not complaint about the impossibility of it all, but rather, as discussed in Chapter 10, a new willingness to really listen to the electorate’s concerns, which are very real; to think hard about new ways of addressing them; and to act in ways that will win genuine respect. It has long been received wisdom on my side of politics that ‘the mob will always work you out’. And they do.

Maybe my story, with all its highlights and lowlights, will have sufficient resonance with at least some of those who read it to encourage them to carry on at least a few of the fights I have waged for a safer, saner, more just and equitable world. I hope that if they do so, it will be with the same sense of optimism that has sustained me, because optimism is as self-reinforcing as pessimism is self-defeating. Achieving anything of lasting value in public life is difficult enough, but it is almost impossible to do so without believing that what seems to be out of reach really is achievable. And I very much hope that in taking on those fights, my successors have many more successes than I ever managed to accomplish.

GE Melbourne, Easter 2017


1

Justice

Being careful what you wish for—Civil libertarian—A national bill of rights—Law reformer—Failed constitutional reformer—The joys of opposition—Becoming Attorney-General—Biggles—Combe–Ivanov—The trials of Lionel Murphy—Ministerial dreams and realities

In March 1983 I was sworn into the dream job on which I had long set my heart—Attorney-General in the first Hawke Government. Two months later I wrote the following lines in my electorate newsletter, Canberra Line:

F…ing bushranging’s not all it’s cracked up to be. I have been reminded a few times in recent weeks of these famous last words of the Aboriginal outlaw Jimmy Governor (the model for Thomas Keneally’s Jimmie Blacksmith), uttered on his way to the gallows. The transition to government has been difficult for all of us in the Ministry, as we wrestle with new roles, responsibilities, workloads and the perils of foot-in-mouth disease. I am beginning to feel that the good fairy deserted the side when the Attorney-General’s portfolio was being handed out. With things like the ‘spy’ flights, drug grannies, Constitutional Convention, National Times leaks and now the Ivanov/Combe affair breaking one after another, I’m getting just a little punch-drunk!

Things did not get a whole lot better for the remainder of my term, which ended ingloriously after the December 1984 election with me being shifted, very much against my will, to another ministry, as described in detail in my Cabinet Diary of the period. I was passionate about law and justice issues, had arrived in the portfolio bursting with ideas and energy, was armed with an enormous reform agenda crafted over more than a decade of high-profile public activism both in and out of Parliament, and did manage a few useful achievements. But my period as Attorney-General remains best remembered for three things I would really rather forget: the Tasmanian ‘spy flight’, the Combe–Ivanov affair, and the drawn-out and harrowing Age Tapes/Murphy affair.

I also failed in my efforts to get off the ground a national bill of rights and a constitutional amendment to address the unhappy legacy of the Whitlam Government dismissal in 1975. Much of my business-focused legislation was less far-reaching than I had hoped, and my attempts to introduce a universal-coverage, no-fault national accident compensation scheme were stonewalled. And the only result of my efforts to introduce uniform national defamation law, in the course of which I also flagged interest in better legislative protection for privacy, was to have the press in Sydney start sponsoring annual ‘Gareth’ awards for the year’s worst invasion of free speech. Things were not meant to turn out like this. I see well enough now why they did, but at the time it was a very painful learning experience.

[image: Image]

My family being neither criminal nor rich, I grew up with practically no exposure whatever to the legal profession. I studied law basically because I could—because I had the marks to get in, a professional degree seemed a good thing, this one involved drawing neither blood nor teeth, and (when combined with Arts) it went on long enough for me to have a great time at university. Which I duly did at Melbourne University through the 1960s, paying far more attention to student politics, and all the other familiar student distractions of the age, than I ever did to property, mercantile law or equity. But it was during those years, becoming ever more involved as both President of the Students Representative Council and as an all-purpose campus activist on issues such as anti-censorship, anti-capital punishment, abortion law reform and anti-apartheid, that I came to believe that law and a legal training could be harnessed in the cause of great public policy developments. And Australian society then was desperately in need of change. This was a time when many books and plays were banned, people were still being legally executed, abortion was completely illegal, there were no administrative law protections worth the name, racial or sexual discrimination or land rights legislation was undreamed of, and there were no Aboriginal or community legal services as we would now recognise them. Law reform commissions, if they existed at all, worked on cutting-edge issues like negotiable instruments and cattle trespass.

One of my most vivid memories as a young civil liberties activist was mounting a vigil outside Pentridge Gaol in February 1967, the night before Ronald Ryan was hanged, the last person in Australia to suffer that fate. In the utter silence which followed the gaol clock chiming 8 a.m., I can still feel the tremble which ran through everyone there as we envisaged the scaffold trapdoor crashing open. Throughout the night the crowd had been large, with feelings running very high. The atmosphere was very tense, but quiet enough at one point shortly after midnight for the voice of the State Leader of Her Majesty’s loyal Opposition, Clyde Holding, to penetrate some distance as he exclaimed, to no-one in particular, ‘Have a look at that fucking dog!’ There was indeed a dog in sight: a large and aggressive-looking alsatian, attached to an even larger and more aggressive-looking policeman. It remains in some contention as to whether Clyde was referring to the four-legged or two-legged of the two. Either way, he was arrested for offensive behaviour and indecent language, and had to be bailed out four hours later by his political nemesis, State ALP Secretary Bill Hartley. The best part of the story, for those of us craving some light relief after the horror of the day, was his report of the exchange at the police desk when he was booked in: ‘Name?’—‘Allan Clyde Holding’; ‘Occupation?’—‘Lawyer and parliamentarian’; ‘Can you read and write?’

A little later that year, as an articled clerk in a small city law firm, Gair & Brahe, which had previously given as much attention to social justice as it had to hunting elephants, I generated a number of near heart attacks among the partners after persuading them to take on some extravagant but doomed litigation, which became a considerable media cause célèbre at the time. It was on behalf of the teenage son of a mud-brick dwelling artist from Eltham, Neil Douglas, who had been expelled from school because his hair was too long (closer to his waist, I have to concede, than his collar). But, as with selling banned books like Lolita and Lady Chatterley’s Lover at a stall on campus in the mid-1960s in the (forlorn) hope that someone would come and arrest me, these were just sporadic early forays. My real awakening to the sense that a legal career could involve something a bit more emotionally satisfying than sorting out drainage easements came after my return from study in Oxford in late 1970. I took up a job for the next six years as a lecturer in law at Melbourne University, teaching constitutional and a variety of civil liberties law related courses as well as torts, in an environment where I had the time, and media opportunities, to work on changing public attitudes and political directions.

One highly visible organisation with which I was closely involved during this period, including as its Vice-President for nearly a decade, was the Victorian Council for Civil Liberties (VCCL), led by its fiercely principled, highly intelligent, but also very idiosyn-cratic—black-overcoat-wearing-in-summer, for a start—Secretary John Bennett. In later years, unhappily, Bennett, always a passionate advocate of free speech, became obsessed by what he saw as the refusal to let Holocaust deniers like David Irving exercise their democratic rights. He ultimately lost all objectivity on the issue and became, in effect, a Holocaust denier himself, which made it impossible to continue working with him—along with a number of others, I resigned in 1979 (although I served again as vice-president from 1980 to 1983 when the organisation was reconstituted). But Bennett was essentially a humane and decent man, and none of this should detract from his earlier achievement, before he went off the rails. VCCL’s primary preoccupation in the late 1960s and early 1970s was the use and abuse of police powers, and Bennett’s then cautiously and meticulously written Your Rights handbook—particularly its section on ‘What to do if arrested’—became something of a bible for demonstrators in the Vietnam years and beyond. One of our other major concerns was personal privacy, and I campaigned for legislation to control the use of listening devices and government information collection more generally, the right of individuals to see and challenge information held about them, and the appointment of an ombudsman.

I was also one of the inaugural members of the Abortion Law Reform Association, becoming its Vice-President for a time after I returned from Oxford, and working closely with its founder, Dr Bertram Wainer—a man of boundless compassion, energy and courage—and his wife Jo to get legislation enacted that would clarify beyond doubt every woman’s right to choose. Admitting to performing an abortion on a young woman threatening suicide, Wainer challenged the authorities to prosecute him, and eventually forced a State government inquiry which revealed years of police corruption in this area. My own most significant contribution was developing a draft reform bill and leading the charge to get major policy change accepted by the Victorian ALP—in fact, my first substantial excursion into party politics. It took several more years to finally remove throughout Australia the illegality, danger, furtiveness and shame associated with terminations, but the success of the pro-choice movement has been one of the great social achievements of our time and it was nice to have had a small part in it. It was also in this period, and the years after, that I really started to get concerned about Indigenous people—and particularly kids—breaking out of the cycle of criminality and neglect to which they had been condemned by generations of legal mismanagement. This led later to my involvement in establishing the Victorian Aboriginal Legal Service, as discussed in the next chapter.

My approach to all these civil liberty issues, then and in subsequent years, has been to marry idealism with pragmatism—as indeed has been my approach to public policymaking more generally. Much influenced in my youth by the nineteenth-century British philosophers Jeremy Bentham and John Stuart Mill, my starting point has always been essentially utilitarian: do that which contributes to the greatest happiness of the greatest number, do intervene to prevent harm to others, but don’t be paternalistic about curbing individual behaviour which infringes the rights of no-one else. But given that it is not always easy to reconcile individual or minority group claims of right with the happiness of the greatest number—majorities can indeed be tyrannical, and very much enjoy their tyranny—I have often found it helpful to also run policy dilemmas through John Rawls’s contractarian model of social justice. Rawls, probably the most influential twentieth-century ethics theorist, argues in his seminal 1971 work A Theory of Justice that social rules should be made on the basis of what would be rationally negotiated if you were designing a new society but ignorant of the place you will occupy in it. If you don’t know whether you will have black skin or white skin, for example, you will hardly agree to any arrangements whereby one or the other will secure you advantages of class, status or power.

Professional philosophers like my old friend Peter Singer will usually feel compelled to hang their hat on one particular model of ethical reasoning—be it utilitarian, in his case, or Rawlsian, or something else—develop it with great sophistication, and regard it as a little intellectually slummocky to shop around. But I have tended to have no such inhibitions. In the real world of social and political activism, it is all too common to find starkly competing claims of rights or freedoms, and the trick is always to strike a balance between them in a way that has some readily explicable principled foundation. If that foundation involves jumping around between different models according to what seems to best fit the circumstances, then so be it. It is also a matter of recognising that in the real world of policymaking, taking absolute, uncompromising positions, however intellectually defensible, is likely to be the enemy of progress.

So, for example, in the abortion debate, I was never an absolutist asserting that there are no moral issues at all surrounding termination, and that a foetus, whatever its stage of development, had no right to life at all. To me it was a matter of balancing that claim against competing rights, above all those of the mother, and acknowledging that in all but the most exceptional circumstances—late-stage terminations where there were no overriding health considerations—the latter should prevail. I am much closer to being an absolutist on free speech—to the extent, for example, that I am inclined to agree (as discussed in the next chapter) that racial discrimination legislation may be going a step too far in prohibiting language which may be seen as insulting or offensive but is not calculated to incite, intimidate or humiliate. And I am seriously troubled (as discussed in Chapter 9) by the growing tendency on university campuses to try to shut down discourse which is claimed to be offensive or disrespectful. But I have also argued (to my political cost when I became Attorney-General) that free speech does not mean the media having an untrammelled right to invade personal privacy; nor does respect for privacy mean that telephone-tapping and bugging should be absolutely banned when the nation’s security is endangered. It’s all a matter of balance, and purity is unachievable.
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From my earliest days as an academic lawyer, I became preoccupied with the serious lack of balancing mechanisms in the Australian constitutional and political system when it came to the protection of fundamental civil liberties, and argued that this needed to be provided by the enactment of some form of Australian bill of rights. The only provisions in the Australian Constitution remotely comparable to those in the United States Bill of Rights—none of them very strong—are the requirement that property acquisitions be on just terms (section 51(xxxi)) and the guarantees of trial by jury (section 80) and freedom of religion (section 116). The High Court in recent years has been more willing than in past generations to identify certain implied rights of a democratic character in our founding document. But we have no explicit equivalents to the guarantees of freedom of speech and association, due process, or the equal protection of the law—all of them hugely important drivers of social progress—of the kind which are contained not only in the US Constitution but in scores of similar charters around the world. Many of these charters are now to be found in familiar Westminster parliamentary systems, not just alien presidential-style political cultures. And most of them are seriously observed and implemented, not just cosmetic lipstick-on-the-pig as critics often assert.

Nor does Australia have at the national level any legislative—as distinct from constitutionally entrenched—bill of rights, of a kind which could readily be amended if the parliament so chose, but would operate as a set of benchmarks against which executive action, and all new legislation, would constantly be tested, and arguably be a significant moral and educative force as well. In Australia, rights to free speech, civilised criminal justice, non-discriminatory treatment, privacy and the rest are no more than what is left over after parliaments and regulatory bodies have had their fill of cutting into them—without any significant institutional counterweight to them doing so.

If a bill of rights is to be of any real use, it has to be not merely declaratory but enforceable, which means giving non-elected judges the power to interpret and apply it. And therein lies the main obstacle over which my efforts, and those of many since, have so far stumbled. The judicial word does not necessarily have to be the last word, which for all practical purposes it is in the United States—or would be in Australia if a bill of rights is enshrined in the Constitution itself, given the huge difficulty of amending that text. I for one have always favoured a bill of rights as an ordinary, non-entrenched, parliamentary enactment which, while still carrying great weight, could in fact be amended fairly uncontroversially if there was widespread consensus that the courts had made a serious mistake in interpreting some clause. But even if judges do not have the last word, the resistance to their involvement at all in this kind of human rights adjudication has often bordered on the hysterical. This has been the reaction not just from those on the Right who are always wary of judicial adventurism, but from some normally rational people on my side of politics—like Bob Carr, particularly when he was Premier of New South Wales. Leaving aside States-rights concerns, and exaggerated faith in Parliament as a rights-protector, the nub of the objection from the Left has been that superior court judges are bound to bring the wrong kind of personalities, preconceptions, values and prejudices to the task, and simply cannot be trusted to get anything right.

There is a counterargument that I have always put. While reliance on judges, or at least the kind of judges who are most often still appointed to the higher courts, may not be without its problems, there is no reason to suppose that reliance on the judiciary to interpret and apply a bill of rights would be any worse than what happens now. Opponents of judicial enforcement overlook the extent to which judges already adjudicate on civil liberties, in interpreting statutes and developing common law rules, but in the absence of precedent, with no other directives than their own instincts to guide them. They overlook the extent to which, in so adjudicating, judges already make policy decisions: a bill of rights would make a quantitative rather than qualitative difference in this respect. And they overlook the many instances where, because the relevant statutory provisions are unequivocal, civil liberties cases are just not litigated at all. The argument here is that at least a bill of rights would provide a foothold, now usually lacking, for challenges to incursions upon fundamental rights.

All the arguments in favour of a national bill of rights appealed enormously to the new Attorney-General Lionel Murphy when he came into office in 1972 as unquestionably the most adventurous member—after Whitlam himself—of that short-lived, erratic, but wonderfully adventurous government. Certainly Lionel was more entranced than spooked by the possibility of judicial creativity, in this context as in others. He later made this abundantly clear in his speech to the First National Conference of Labor Lawyers which I convened in 1979: ‘The doctrine of precedent is one that whenever faced with a decision, you always follow what the last person did who was faced with the same decision. It is a doctrine eminently suitable for a nation overwhelmingly populated by sheep’.

Getting a national bill of rights drafted and enacted was one of his highest priorities, and I was delighted to find myself asked by Murphy to join him early in 1973 as a consultant in the small team working on this project, along with a parallel exercise drafting new racial discrimination legislation. I owed my appointment to a combination of the general public visibility I then had on civil liberties; some helpful words from Aboriginal Affairs Minister Gordon Bryant, with whom I was then working as a consultant; and support from my colleague Professor Colin Howard, whom Lionel had already enlisted as an adviser. Howard had been primarily responsible for recruiting me to lecture at the Melbourne Law School, and I worked closely with him teaching constitutional law. In his later years he left the academy for the Bar, careered dramatically to the political Right (about as fast and as far as Malcolm Fraser was moving around the same time to the Left), and—before his mental and physical health sadly declined—spent a good deal of energy lambasting in the process a good many of those with whom he had been professionally close. But, in the early 1970s, Howard was a tower of strength in the human rights enterprise. The drafting process, spread over many months, was intellectually and physically gruelling, involving constant straining with senior Attorney-General’s Department officers like Lindsay Curtis, who were being drawn out of their comfort zone but at least entered into the spirit of the enterprise. With the most senior parliamentary counsel, the atmosphere was even more strained. They had never before worked with anything like the language we wanted, which was basically aimed at incorporating the International Covenant on Civil and Political Rights into Australian law, and had to be dragged kicking and screaming to the table.

But the whole exercise, exhausting as it was, was tremendously stimulating, and working with Murphy and his office was a lot of fun. The days were full and the nights were long. When in Canberra I usually joined what George Negus, then Murphy’s Press Secretary, described as ‘the Church Block and Pirramimma red-wine drinking society’, which met in Lionel’s office late at night after the Senate adjourned: ‘Nobody got pissed. It was just a sort of enjoyable camaraderie and a lot of bloody hard work on occasions. Murphy was the sort of bloke who did not think jawboning was a waste of time’. As I described it all a few years later, Lionel was to me ‘the quintessential Catherine wheel, sparking off ideas all the time, a constant turmoil of creative energy’, and ‘the Whitlam/Murphy years had about them all the exhilaration, and a good deal of the danger, of a downhill sleigh ride. They were not a time for legal wowsers. Public opinion was there to be led, not cautiously and nervously followed a step at a time’.

Murphy’s Human Rights Bill was introduced into Parliament in November 1973 and immediately ran into a storm of controversy, fiercely attacked by the conservative parties, States-righters, and those nervous of giving too much authority to judges, and not finding too many supporters in the media or anywhere else. With public opinion apparently in no great mood to be led on this issue, the bill died with the dissolution of Parliament in 1974, and was not reintroduced in the remaining life of the Whitlam Government.

Nor has the idea of a national bill of rights, for all my enthusiastic writing on the subject and public advocacy over many years, fared much better subsequently. When I became Attorney-General a decade later, I prepared my own Australian Bill of Rights Bill, which I described as ‘not so much an aggressive weapon … but rather as an aid to the interpretation of existing rules’. I was persuaded—given the political sensitivities that Murphy’s bill had revealed—not to make the draft public until after the 1984 election, but had circulated it selectively for comment, which meant that word of it inevitably leaked. That in turn generated a claim by Queensland Attorney-General Neville Harper, never one for understatement, of a ‘secret … totalitarian plan to destroy the States’, and a not much less strident reaction from Premier Brian Burke in Western Australia. It was never introduced into the Parliament. In November 1985, the new Attorney-General, Lionel Bowen, introduced his own Australian Bill of Rights Bill, less ambitious than Murphy’s and mine. The story of its slow and painful death throes, until finally withdrawn in November 1986, is told in my Cabinet Diary of those years. In one final flurry of activity in this area, proposals for constitutional alteration were put to referendum in 1988 covering Fair Elections, and Rights and Freedoms (the latter seeking to extend in various ways the existing rights to trial by jury, freedom of religion and compensation for property acquisition). All failed dismally. I remain optimistic about many things, but I am afraid that when it comes to believing that a serious national bill of rights will ever be enacted, I have abandoned the unequal struggle.
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In January 1975, Lionel Murphy appointed me to join Justice Michael Kirby as one of the inaugural members of the newly established Australian Law Reform Commission (ALRC), an experience which I enjoyed immensely for the less than a year it lasted. I had to resign in November that year because I was standing as a candidate (albeit in an unwinnable position on the ALP Senate ticket) in the election held following the dismissal of the Whitlam Government, and the new Attorney-General, Bob Ellicott, took what might now be described as a rather Peta Credlin–like view on the appointment, or reappointment, of political opponents to statutory positions. Although I had worked furiously on the commission’s first batch of references, particularly its Report No. 2 on Criminal Investigation, on which I was the lead author; although the nature of my contribution was manifestly non-ideological; and although, following my utterly expected election loss, I had the firm support of my former colleagues, it seems that putting me back on the commission was a bridge too far. So, after just eleven months, that was the end of my professional law reform career.

But what an eleven months it was. Michael Kirby took to his new role like a duck to water. He always claimed in later years that he would have been the very model of a quiet, retiring, unassuming and inconspicuous judicial chairman had I not tutored and encouraged him in the dark arts of public communication and advocacy. But he did not need much persuasion. Michael and I had known each other since our student politics days in the early 1960s, not that he then looked or behaved anything like the rest of us activists or flower-children. Full of the most splendid pietas, dignitas and gravitas, he wore double-breasted suits, was apparently as monastic in his social habits (although we know better now about that) as he was unbelievably industrious in his work ones, and was both a high Anglican and a monarchist. But, for all those handicaps, he was a student leader of great competence and influence, not only on his own Sydney campus but around the country. And—as all his student generation knew, and the world now knows—he is a man of enormous human decency and relentlessly high principle.

The ALRC made its public presence felt from the get-go. Partly this was because of the subject matter of our first reports (Complaints against Police, Criminal Investigation and Alcohol, Drugs and Driving), all of which had a little more media appeal than cattle trespass, easements and bills of lading. But it was also because of the many public hearings we held around the country, and the marvellous ebullience of our Chairman and communicator-in-chief. And it was not only Michael providing the elan. Our fellow first members of the commission were a splendid group, individually and collectively. There was Gordon Hawkins, the Sydney University criminologist—languid, mischievous, with terrific intellect and wit; Alex Castles from Adelaide, boisterous, engaging, and a mine of information on legal history, some of it even relevant to our references; John Cain, Victorian solicitor and executive member of the Law Council, a model of sturdy common sense and high principle, qualities he later showed in abundance when he became State premier in the 1980s; and Gerry Brennan, then a senior Queensland barrister, but later to become the properly exalted Sir Gerard Brennan, tenth Chief Justice of the High Court.

With Gerry, I had some quite memorable legal rows during the preparation of our Criminal Investigation report. This was a magnum opus of over 200 pages which we completed in less than three months and to which I was assigned the pen. He took the view, quite rightly, that I—then a 31-year-old Melbourne University academic, bearded, long-haired and full of high-principled civil liberties zeal—did not know an enormous amount about the real world of coppers and courts. He believed that until one had years of criminal trials under one’s belt, it was not possible to pronounce with any conviction on search and seizure, arrest and interrogation, and all the rest of the rules appropriate for the proposed new Australia Police force or anyone else. I took the view that he was being a teensy bit conservative about some of the changes that were needed. So we went at it hammer and tongs, meeting after meeting, until we finally came up with a report which I think most people agreed made quite a serious and important contribution to the literature, even though much of it never saw legislative light of day. The important thing about the commission is that while all of us had our various corners, and fought for them, our fights—even mine with Gerry, which were the most exuberant—were really conducted in the nicest possible way, always focused on substantive issues, with no personal malice or spite. We got on tremendously well together as a group, not least over appropriately lubricated dinners following ALRC meetings, and it was a happy as well as, I think, enormously productive time for the new institution on the legal block.

The Australian Law Reform Commission of course went on, under the leadership of Michael Kirby until 1984 and his successors thereafter, to become one of the best-known, highly regarded and influential institutions of its kind in the world. It is deeply concerning that, since 2005, successive governments have hacked into its resources and personnel. For a long time the commission was left with a single full-time member with the capacity to carry on only a single reference. Through no fault of any of those who have served it, what was for three decades a major contributor to the quality of Australian governance has been reduced to a neglected fringe-dweller.
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The events of 11 November 1975—which, thanks to Mr Ellicott, precipitated my banishment from the ALRC—are indelibly etched in the consciousness of my political generation. It was one of those handful of situations, like the Kennedy assassination in 1963, and 9/11 in 2001, where you remember exactly what you were doing when the news broke. In my case, aptly enough, I was attending a Futurology conference at the Southern Cross Hotel in Melbourne where someone had just begun painting a scenario of ‘Australia as an authoritarian society’! ‘Stop the presses’, we said: ‘It’s just arrived’. And we rushed down to City Square with megaphones, to start building barricades for the revolution which never quite took off. It’s hard to recapture four decades later the intensity of the emotion the Dismissal generated, no doubt partly because our worst fears, about the recurring destruction of properly elected democratic governments, have not eventuated: in recent years Australian governments have gone in more for self-destruction. But my rage at the time—not just as an ALP loyalist, but as a constitutional lawyer—was incandescent. And my disgust at the breach of constitutional conventions involved, and my fear that it could all happen again if we are not very careful indeed, remains largely undiminished.

There had been plenty of public discussion beforehand, in which I was an active participant, about the legitimacy, and even legality, of the Senate blocking supply; and plenty of discussion about the courses open to Whitlam should the stand-off over the passage of the Budget bills have continued. Those options were calling a half-Senate election (which was Whitlam’s eventual preferred position); calling a House of Representatives election (which the Opposition was demanding, although the government was not much more than a year into its second term); calling a double dissolution (which, even though the conditions of bill non-passage in the Senate were satisfied, the government, with its political fortunes at a low ebb, did not want at that stage any more than a Lower House election); or indeed just staying put, letting the money run out—with public servants and pensioners and suppliers of goods and services to the government not being paid—and letting the Senate, hopefully, bear the fury this would unleash and be forced to retreat. But there had not been a word of public discussion as to the prospect of the Governor-General acting in defiance of all hitherto received wisdom about the applicable constitutional conventions. It was simply unthinkable that he would exercise his formal power not only to ignore the advice of a Prime Minister still manifestly enjoying the confidence of the Lower House, but to dismiss him—and then install as Prime Minister an Opposition leader manifestly not enjoying the confidence of the House, accept his advice for an immediate election, and allow him to contest that election with all the advantages of incumbency.

Least of all was there any floating of the dismissal option from those in the Opposition leadership, who were secretly plotting this course with Governor-General Sir John Kerr, or from those High Court members who, from behind the screen, were actively, and shamefully, advising Kerr: the Chief Justice, Sir Garfield Barwick, whose role has been acknowledged for years, and Sir Anthony Mason, whose central hand-holding role over several weeks was revealed only in 2012. It was a classic ambush, producing paralysis in the Whitlam Government leadership when it happened, because no-one who mattered believed that it could or would possibly happen. Had it become known at the time that the dismissal option was being considered, it is hard to believe it would have been carried through. Maybe because, as Sir John Kerr feared, his own dismissal would have been accomplished by Prime Minister Whitlam so advising the Queen, who certainly would have felt obliged, however uncomfortably, to accept his advice. But more likely simply because the public reaction would have made this course unconscionable, even though the government was deeply unpopular at the time. The breaches of convention certainly weighed heavily on a number of Opposition senators, who we know were already wavering in their commitment to the supply-blocking path and would not have held out much longer.

The arguments advanced after the event to justify the Governor-General’s actions by new Prime Minister Fraser, Attorney-General Ellicott, Chief Justice Barwick and Kerr himself were inherently unpersuasive. They were that the political deadlock over supply between the two Houses could only be resolved by a Lower House election or double dissolution, and that bringing this about justified the full use of the Governor-General’s literal powers under the Constitution, however many breaches of understood conventions this would involve. The fact that Labor was roundly defeated a month later does not prove that the Dismissal was seen as constitutionally acceptable. The caravan always moves on politically, and once the election was called it was inevitably going to be determined by economic and other political issues, not judgements about constitutional nicety.

In the years that followed 1975 I kept gnawing away at this bone: publishing articles and books; convening a major academic conference in 1977 bringing together the major actors on both sides, including Whitlam and Ellicott; bringing hundreds of activists together later that year at the National Conference for a Democratic Constitution, in an attempted re-creation in Melbourne’s Exhibition Building of the atmosphere of the opening of the first Australian Parliament in 1901; convening a new grassroots organisation, the Campaign for Constitutional Change; and being a vocal participant—no doubt irritatingly so—in successive meetings of the Australian Constitutional Conventions initiated by Whitlam up to 1985, and by John Howard in 1998, on how to avoid in future any possibility of the Dismissal recurring. But changing the Australian Constitution—through a referendum process which requires not only a majority of votes overall, but in a majority of States—is notoriously difficult. It has produced only eight amendments from the forty-four proposals put since Federation, and is almost impossible to contemplate without strong cross-party consensus. And it became obvious fairly early on that all the more direct ways of tackling the problem that I and many others supported simply had no such political traction. There was just no market for removing the power of the Senate to block supply, bringing it into line with most upper houses elsewhere in the world; or for removing outright the power of a governor-general to remove a prime minister still commanding a majority in the House of Representatives; or for codifying the conventions as to how the governor-general’s reserve powers are to be exercised.

Bearing in mind the obvious difficulty of winning cross-party support for these very direct measures, when I became Attorney-General in 1983 I decided to approach the issue indirectly by embracing a system of fixed-term parliaments. These have come to be almost the norm in Westminster systems around the world, including now in a majority of Australian States and the Territories, with only Queensland and Tasmania holding out. Nationally, this system would involve elections for the House of Representatives being held on a constitutionally fixed date—say the third Saturday in November every three years (or four, as the case may be)—with only two qualifications: an early House election could be held if the government loses a no-confidence vote and no alternative government can be formed, and a double dissolution could continue to be held in the event of a prolonged House–Senate deadlock. But in either case, the incoming government would only serve out the term of its predecessor, ensuring that the basic cycle is quickly restored. The beauty of all this, if the object is to avoid recurrence of a 1975 situation, is that premature elections would either be prohibited outright or, in the case of a double dissolution, result in most cases in a very short-term government, which would make the blocking of supply in most circumstances pointless and politically counterproductive.

I also believed, and continue to, that the other obvious attraction of fixed-term parliaments is that, particularly if four years in duration, they would create the conditions for better quality, less manically perpetual-campaign-oriented government than we have under the present flexible three-year term system at the national level. But it is always going to be hard to persuade the government of the day that it would not be giving up a tactical advantage, and this proved to be the show-stopper here. I had won cross-party Senate and almost universal media support for the proposal while sitting in opposition in 1982, and actually got so far as to introduce it as a government-sponsored constitutional amendment bill in 1983. But the hard-heads of the NSW Right—never my strongest allies on governance and civil liberties issues—persuaded Hawke that, however good fixed terms might look from the Opposition benches, it was not smart in government to give away the right to call elections at a time of one’s own political choosing. It is not obvious to me that, in subsequent years, this flexibility has in fact worked to the advantage of either side of politics when in government, but maybe I remain—as I have been often enough accused of being over the years—just a congenital naïf on these matters.

As time has gone on, most of the heat has gone out of the Dismissal issue, with a widespread belief that any repeat of 1975 is highly unlikely in practice. Successive governors-general have had the awful warning of the fate of Sir John Kerr—a figure of derision, and hounded into exile, albeit as much for his spectacular personal failings as for his misuse of gubernatorial power. (When one of Senator Peter Walsh’s staffers put a large round red sticker on the nose of the great man’s portrait in King’s Hall in Old Parliament House, no-one in authority, as I remember it, seemed in any great hurry to remove it, let alone find and punish the offender.) Again, even conservative politicians seem now to appreciate that there are immense electoral risks in being seen to get an unelected Queen’s representative to do their dirty political work for them. And ever since the Australian Democrats declared in the mid-1980s, followed by their Greens successors, that they would not use their pivotally placed numbers to block supply under any circumstances, a potential 1975 deadlock situation has not in fact arisen. All that said, we should not assume that 1975 simply cannot happen again. On the political side, dynamics in the Senate, and in Senate–House relations, and within the conservative parties, are fluid and constantly changing. It should not be assumed that the particular combination of personalities and issues that led to the supply deadlock in 1975 could never be repeated. One should never underestimate the continuing force of the sentiment uttered in the mid-1970s by then Deputy Prime Minister Doug Anthony: ‘In politics, if you see a head, you kick it’.

On the question of whether the head of state’s discretion will ever again be exercised as it was in 1975, it is not to be assumed that the governor-general will forever be an unelected Queen’s representative, with all the limited credibility or moral authority inherent in someone of that status to act against the advice of an elected prime minister. Though sentiment on the issue waxes and wanes, it is reasonable to assume that the campaign for an Australian republic will eventually prevail—as I profoundly hope it will and, being the eternal optimist I am, firmly believe it will. But, given the disaster of the republican vote splitting as it did in 1999, there is bound to be huge pressure next time round for republican forces to unite around a single model for the determination of the Australian head of state. And the model likely to prevail, because it is both easier to explain and more emotionally gratifying, will be that of direct popular election, rather than indirect appointment by a majority of parliamentarians or some similar mechanism. Therein will lie a real potential problem if any kind of 1975 situation should resurface in the Parliament: a directly elected governor-general or president, armed with all the literal powers presently available in the Constitution, is not likely to feel quite as inhibited in using those powers as one who does not enjoy that degree of political and moral authority. Maybe that is a risk worth taking to achieve an Australian republic, but it will provide fertile ground for constitutional deliberation for a long time yet.
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With all the experience, and profile, I had been accumulating since returning from Oxford in 1970—working for the Whitlam Government on Indigenous legal issues and major human rights legislation, being at the heart of the great constitutional debates of the time, and having my stint with the Australian Law Reform Commission—I was reasonably well placed, should I be able to manage the not inconsiderable hurdle of finding a seat in Parliament, to eventually realise what was becoming my professional dream: to become a reforming Labor attorney-general. But while I remained an academic, one ingredient was manifestly missing, as Gerry Brennan had been only too keen to point out to me on the ALRC. This was a demonstration that I could actually cut it in the real-world practice of the law, as distinct from just talking about it. So it was that I went to the Victorian Bar in 1976, intending to practise full-time for as long as it took me to find a way into Parliament, and in the process broaden my experience, show that I could make a buck, and hopefully win some modicum of respect from those in the profession with whom I would have to deal if I ever realised my ministerial ambitions.

I had some tremendous help in this respect from Peter Redlich, Clyde Holding’s law partner and a major figure in the Victorian ALP, who combined one of the sharpest minds and tongues in the business with a soft spot for those whom he thought—whatever their current deficiencies or general uselessness (which he was never reluctant to point out)—might eventually amount to something. And also from Don Ryan QC, later Justice Ryan of the Federal Court, with whom, on Peter’s advice, I read at the Bar. Don combined an almost impossibly mild demeanour with a very acute legal mind, and a capacity to deal brilliantly with some wildly colourful clients. Among the most notorious of these was the head of the Builders’ Labourers Federation, Norm Gallagher, who was diverted to me on occasion for matters in the Arbitration Commission, and who gave me some of my more memorable instructions. For example, on a travel allowances application which I told him would take about half a day: ‘Son, I need two days. If you need witnesses, I’ll give you witnesses. I just want you to keep talking. I don’t care what you say. I just wanna tenderise ’em …’ Some have been unkind enough to suggest that, when it came to this kind of instruction, I was as to the manor born.

In the event, in what proved to be just two years of full-time practice before a winnable Senate seat opened up at the 1977 Federal election, I did not only quite a lot of rough and tumble industrial work but had cases in just about every jurisdiction from the Broadmeadows Children’s Court to the High Court. Unusually, but perhaps explicably, I felt much more at home arguing complex points of law on appeal in the rather arid academic atmosphere of the latter than I ever did quarrelling about evidence in bearpits lower down. I also had a steady flow of paperwork, much of it drafting pleadings in defamation matters, where my main objective was to keep clients from going anywhere near a courtroom. Overall, it was a rewarding experience, in all the ways I had hoped. But it also reinforced my sense that, as satisfying as it was to win individual cases, solve one-off problems, and on occasion help move judge-made law a step or two in the right direction, my real passion was for the larger public policy stage—trying to do my bit for humanity on a macro rather than micro scale.

So it was that when I arrived in the Senate in mid-1978, and particularly after being appointed Shadow Attorney-General two years later, I was reasonably well equipped to make a mark on a range of law and justice issues. Bearing in mind Doug Anthony’s injunction, I set about making life as miserable as I could for the governing Coalition, and all who sailed with it. My most regular target was the Attorney-General of the day, Senator Peter Durack, who was in fact a thoroughly decent and pleasant man and a perfectly competent lawyer, but was serving a government that showed no interest whatever in constitutional reform, bills of rights, Australian Security Intelligence Organisation (ASIO) accountability, more open freedom of information (FOI) legislation, more legal aid funds, a crackdown on tax avoidance or any other of the host of issues about which I daily harangued him. The general flavour of my assaults on the poor man is captured in a passage from a Fabian pamphlet I published in 1981:

The Durack era has been marked above all else by a lack of discernible commitment to law reform movement of any kind, except occasionally backwards … the Attorney seems to have accepted the wisdom of Cornford’s immortal advice that all important questions are so complicated and the results of any course of action so difficult to foresee, that certainty or even probability is seldom, if ever, attained, in which case it follows that the only justifiable attitude of mind is suspension of judgment. Professor Cornford, it will be recalled, is the man who identified, inter alia, the Principle of the Dangerous Precedent, and its corollary that nothing should ever be done for the first time.

A far more satisfying target than Peter Durack was the Chief Justice of the High Court, Sir Garfield Barwick, who had played so central, and—in the view of many more-objective observers than just partisan ALP lawyers—so indefensible, a role in the Whitlam dismissal. After The Age broke the news in 1980 that, without disclosing any conflict of interest, he had sat in judgement on several cases involving major companies in which his own family company, Mundroola, held shares, I went for his throat. In a meticulously documented Senate speech lasting well over an hour (one could get away with that sort of thing in those days), I argued for the establishment of a parliamentary committee to determine whether he should be removed from the High Court under section 72 of the Constitution for proved misbehaviour’. My motion was defeated, with the Democrats voting with the government—despite their leader Don Chipp, in a not unfamiliar feat of gymnastics, describing my speech as ‘one of the best illustrated, most moderate and most logical’ he had heard in twenty years. But it had its impact.
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So it was that after the election of the Hawke Government in March 1983, I came to the role of Attorney-General with huge enthusiasm, a bursting agenda and a reasonable store of credibility on which to draw. Supported by a superb personal-staff team, led by Chris Maxwell (who went on to an extremely distinguished legal career, culminating in his appointment in 2005 as President of the Victorian Court of Appeal), and with lots of consultative input from Labor attorneys-general and shadow attorneys (mainly through the Australian Society of Labor Lawyers, which had been established as a national body with me as its first Chair in 1980), I had a fully worked-up folio of no less than fifty-four action priorities for my first two years. These covered, among many other things, a national bill of rights; a constitutional referendum on fixed-term parliaments; a no-fault accident compensation scheme; major changes to the FOI, family law and trade practices Acts; establishment of a national Director of Public Prosecutions (DPP); reform of defamation laws; regulation of insurance agents and brokers; new companies and securities legislation; and changes to ASIO. It was a heady mixture of leftover projects from the Whitlam–Murphy years and a number of bees in my own bonnet, and certainly left the department of the day rather gasping, though I have to say it rose to the challenge marvellously. I was bold enough to suggest a couple of weeks into the job that I and my friend Michael Kirby, still head of the ALRC, ‘would be to law-making what Butch Cassidy and the Sundance Kid were to law-breaking’.

Alas, this was not to be. We did do a number of good things, including achieving greater access to documents under the FOI Act (slid through in my first weeks, before my ministerial colleagues realised how much they hated in government what they had agreed on in opposition—something for which Paul Keating, in particular, never quite forgave me); some toughening of trade practices, companies and insurance legislation; improvements to the Family Law Act; more relaxed censorship laws; and the establishment of both a DPP and (although some of my colleagues on the Left didn’t like it very much) a National Crime Authority. Another important achievement was negotiating the severance of Australia’s remaining formal constitutional links with the United Kingdom, although my considerable pride in this one was rather deflated when, a couple of years later, after I was no longer Attorney-General, a ceremony was held at Yarralumla, in the presence of the Queen, to proclaim the new Australia Act into effect. In the course of the Cabinet being introduced to Her Majesty and her consort, the following exchange occurred, as I recorded it at the time in my Cabinet Diary:

When Bob introduces me to the Queen as the Minister for Resources and Energy, she says, uncontroversially, ‘You have a lot of those’. I mutter in reply, ‘But we are not getting very good prices for them just at the moment’, which seems to destroy what little chance the conversation at that stage might otherwise have had of taking off. Hawke then says to her something like ‘Senator Evans has just been in England talking to Maggie Thatcher about coming to the party on cleaning up the Maralinga test site’, to which Her Majesty replies ‘Oh’. High matters of state having been thus disposed of, she and Bob move on, leaving me to confront His Royal Highness and Hazel.

The Queen’s grace under pressure was not, it must be said, quite
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