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EXECUTIVE PROGRAMME

SETTING UP OF BUSINESS ENTITIES AND CLOSURE

There are various business structures such as Companies, LLP, Trusts, and Societies etc. which one can choose to start a business. Choosing a form of business entity is crucial to a successful organization.

The choice of a business entity will depend on an object, benefits, size of the business of such entity and many other factors. The main types of business entities in India are Sole Proprietorship, Partnership, Hindu Undivided Family (HUF) Business, Limited Liability Partnership (LLP), Cooperative Societies, Branch Office and Company which may be any kind of company including One Person Company (OPC), private  company, public company, company limited by guarantee, subsidiary company, statutory company, insurance company or unlimited company, company formed under section 8 of the Companies Act, 2013 or under section 25 of the earlier Companies Act, 1956.

Various laws are applicable for proceeding to incorporate a business entity. Initial Registrations like Shops & Establishment, FSSAI, ISO, MSME, copyright, patent etc. and licences from the regulatory authorities like RBI, IRDA, GST, Income Tax, IPR, etc. need to be obtained.

In this scenario of various options for the kind of business entity and the plethora of laws applicable to  the  businesses,  it  becomes  quite  crucial  to  know  and  understand  the  laws  associated  with  a particular form of the business in order to initiate successful setting up of the business and prolific closure, when preferred to serve the best end of all the stakeholders.

Therefore, with the objective to provide the working knowledge and understanding of the various procedural requirements involved in the setting up of business entities and overview of procedures involved in closure of entities to the students, this study material is published to cover the entire subject into three parts. Part A discusses the Setting up of Business and its various aspects, Part B is devoted  to  the  exhaustive  list  and  detailed  procedures  related  to  Registration,  Licenses  and Compliances applicable for setting up the businesses successfully and Part C deliberates upon Insolvency, Winding up and Closure of Business.

With this, the study material to this subject becomes a One Spot Source of knowledge and understanding for efficaciously setting up business in India while subsuming compliance with all requirements of Registration and Licences, along with overview of the procedures related to Insolvency, Winding Up and Closure.

After going through this study material and the practical training, the student should be able to -

Assist  in  formation  of  various  kinds  of  Companies  (Certification  part  would  be  at  Professional Programme); Setting of trust, societies, LLP; Setting up of other various entities at small level: Sole Proprietorship, Partnership, HUF etc.; Assist in post formation activities like - PAN; TAN;Open bank account;  Assist  in  post  formation  registration  including  MSME  registration;  GST  registration;  IPR

registration; Registration under shop & establishment law; Compliance under various pollution & environmental laws; Registration under various labour laws; Assist in regular compliances under various labour laws; Assist in closing up of business and alike.

With this objective in mind, a number of procedures have also been included at relevant places.

The legislative changes made upto July, 2021 have been incorporated in the study material. However, on hand, where the subject of Setting up of Business Entities and Closure is inherently fundamental to start any kind of business in India, on the similar end it is subject to the refinement of Legislation, Rules and Regulations.

Henceforth, it becomes necessary for every student to constantly update with legislative changes made as well as judicial pronouncements rendered from time to time by referring to the Institute’s iii

monthly journal ‘Chartered Secretary’, E-Bulletin ‘Student Company Secretary’ as well as other legal and professional journals along with the aid of reference books related to the subject.

In the event of any doubt, students may contact the Directorate of Academics at academics@icsi.edu.

Although due care has been taken in publishing this study material, the possibility of errors, omissions and /or discrepancies cannot be rules out. This publication is released with an understanding that the Institute shall not be responsible for any errors, omissions and /or discrepancies or any action taken in that behalf.

Should there be any discrepancies, errors or omissions noted in the study material, the Institute shall be obliged, if the same is brought to its notice for issue of corrigendum in the e-Bulletin ‘Student Company Secretary’.
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THE LIST OF LAWS COVERED UNDER THE STUDY

•  Air (Prevention and Control of Pollution) Act, 1981

•  Banking Regulation Act, 1949

•  Beedi Workers Welfare Fund Act, 1976

•  Biodiversity Act, 2002

•  Building & Other Construction Workers (Regulation of Employment & Conditions of Service) Act, 1996

•  Child and Adolescent Labour (Prohibition and Regulation) Act, 1986

•  Chit Funds Act, 1982

•  Companies Act, 2013

•  Contract Labour (Regulation and Abolition) Act, 1970

•  Copyright Act, 1957

•  Cine Workers Welfare Fund Act, 1981

•  Design Act, 2000

•  Drugs and Cosmetics Act, 1940

•  Employees’ Provident Funds and Miscellaneous Provisions Act, 1952

•  Employee’s State Insurance Act, 1948

•  Environment (Protection) Act, 1986

•  Factories Act, 1948

•  FEMA, 1999

•  Foreign Contribution Regulation Act, 2010

•  Geographical Indication of Goods (Regulations and Protection) Act, 1999

•  Goods and Services Act, 2017

•  Hazardous Wastes (Management, Handling and Transboundary Movement) Rules, 2016

•  Income Tax Act, 1961

•  Industrial (Development and Regulations) Act 1951

•  Industrial Disputes Act, 1947

•  Industrial Employment (Standing Orders) Act, 1946

•  Information Technology Act, 2000

•  Interest on Delayed Payments to Small Scale and Ancillary Industrial Undertakings Act, 1993

•  Iron Ore Mines, Manganese Ore Mines & Chrome Ore Mines Labour Welfare Fund Act, 1976

•  Insolvency & Bankruptcy Code, 2016

•  Insurance Act, 1938

•  Insurance Regulatory and Development Authority Act, 1999

•  Inter-State Migrant Workmen (Regulation of Employment and Conditions of Service) Act, 1979

•  Limited Liability Partnership Act, 2008

•  Limestone and Dolomite Mines Labour Welfare Fund Act, 1972
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•  Maternity Benefit (Amendment) Act, 2017

•  Mica Mines Labour Welfare Fund Act, 1946

•  Micro, Small and Medium Enterprises Development Act, 2006

•  Mines Act, 1952

•  Minimum Wages Act, 1948

•  Motor Transport Workers Act, 1961

•  National Green Tribunal Act, 2010

•  Partnership Act, 1932

•  Patent Act, 1970

•  Payment of Bonus Act, 1965

•  Payment of Gratuity Act, 1972

•  Payment of Wages Act, 1936

•  Plantation Labour Act, 1951

•  Press Council Act, 1978

•  Press & Registration of Books Act 1867

•  Prevention of Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) 2013

•  Public Liability Insurance Act, 1991

•  RBI Act, 1934

•  Rights of Persons with Disabilities Act, 2016

•  Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest (SRFAESI) Act, 2002

•  Shop and Establishment Act, 1948

•  Societies Registration Act, 1860

•  Telecom Regulatory Authority of India Act, 1997

•  Trade Marks Act, 1999

•  Trade Unions Act, 1926

•  The Industrial Disputes Act, 1947

•  Water (Prevention and Control of Pollution) Act, 1974

•  Water (Prevention and Control of Pollution) Cess Act, 1977
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EXECUTIVE PROGRAMME 

Module 1

Paper 3

SETTING UP OF BUSINESS ENTITIES AND CLOSURE (MAX MARKS 100)

Syllabus

Objectives

To provide working knowledge and understanding of setting up of Business entities and their closure.

Detailed Contents:

Part A : Setting up of Business (40 Marks)

1. Choice of Business Organisation

•  Key features of various structures and issues in choosing between business structures including identification of location; tax implications etc.

2. Types of Companies

•  Private Company;

•  Public Company;

•  One Person Company;

•  Nidhi Company;

•  Producer Company;

•  Foreign Company- Liaison Offices; Branch Office & Project Office;

•  Formation and Registration

3. Part I: Charter Documents of Companies

•

Memorandum of Association and Articles of Association;

•  Doctrine of ultra-vires;

•  Doctrine of indoor management; Doctrine of constructive notice;

•  Incorporation Contracts;




Part II: Alteration of Charter Documents

•

Alteration in MOA & AOA- Change of name;registered office address; objects clause; alteration in share capital and alteration in articles of association.
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4. Legal Status of Registered Company

•  Small Company;

•  Holding Company;

•  Subsidiary Company & Associate Company;

•  Inactive Company;

•  Dormant Company;

•  Government Company.

5. Formation of LLP

•  Concept of LLP;

•  Formation and Registration;

•  LLP Agreement;

•  Alteration in LLP Agreement;

•  Annual and Event Based Compliances.

6. Different Forms of Business Organisations & its Registration

•  Partnership;

•  Hindu Undivided Family;

•  Sole Proprietorship;

•  Multi State Co-operative Society;

•  Formation; Partnership Agreement and its registration.

7. Formation and Registration of NGO’s

•  Section 8 Company; Trust and Society- Formation and Registration.

8. Financial Services Organisation and its Registration Process

•  NBFCs;

•  Housing Finance Company;

•  Asset Reconstruction Company;

•  Micro Finance Institutions (MFIs);

•  Nidhi Companies;

•  Payment Banks;
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•  Registration.

9. Startups and its Registration

•  Start-up India Policy;

•  Registration Process;

•  Benefits under the Companies Act and other Government Policies;

•  Different types of capital- Seed Capital; Venture Capital; Private Equity; Angel Investor; Mudra Bank.

10. Business Collaborations

•  Purpose and Process.

11. Setting up of Business outside India and Issues Relating Thereto

•  Issues in choosing location; Structure and the processes involved.

12. Conversion of Business Entities

•  Conversion of private company into public company and vice versa;

•  Conversion of Section 8 company into other kind of Company;

•  Conversion of Company into LLP and vice versa;

•  Conversion of OPC to other type of company and vice versa;

•  Company Authorized to be registered under the Act (Part XXI Companies); and other types of conversion.

Part B : Registration; Licenses & Compliances (35 Marks)

13. Various Initial Registrations and Licenses

•  Mandatory Registration - PAN; TAN; GST Registration; Shops & Establishments; SSI/MSME;

•  Additional Registration/License - ESI/PF; FCRA; Pollution; Other registration as per requirement of sector; IE Code; Drug License; FSSAI; Trademark; Copyright; Patent; Design; RBI; Banking; IRDA; Telecom; I & B; MSME Registration; Udyam Registration Process / Udyog Aadhar Memorandum; Industrial License, Industrial Entrepreneurs Memorandum (IEM);

•  tate Level Approval from the respective State Industrial Department.

14. Maintenance of Registers and Records

•  Register and Records required to be maintained by an enterprise.

15. Identifying Laws applicable to Various Industries and their Initial Compliances

•  Compliance of industry specific laws applicable to an entity at the time of setting up of the enterprise.
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16. Intellectual Property Laws (Provisions applicable for Setting up of Business)

•  Copyright Act, 1957;

•  Patents Act, 1970;

•  Trade Mark Act, 1999;

•  Geographical Indication of Goods (Registration and Protection) Act, 1999;

•  Designs Act, 2000.

17. Compliances under Labour Laws (Provisions applicable for Setting up of Business)

•  Factories Act, 1948;

•  Minimum Wages Act, 1948;

•  Payment of Wages Act,1936;

•  Equal Remuneration Act, 1976;

•  Employees’ State Insurance Act,1948;

•  Employees’ Provident Funds and Miscellaneous Provisions Act, 1952;

•  Payment of Bonus Act, 1965;

•  Payment of Gratuity Act, 1972;

•  Employees Compensation Act, 1923;

•  Contract Labour (Regulation and Abolition) Act, 1970;

•  Industrial Disputes Act, 1947;

•  Trade Unions Act, 1926;

•  Maternity Relief Act, 196;

•  Child and Adolescent Labour (Prohibition and Regulation) Act, 1986;

•  [Persons with Disabilities (Equal Opportunities; Protection of Rights and Full Participation) Act,1995]*

replaced with Right of Persons with Disabilities Act, 2016

•  Prevention of Sexual Harassment of Women at Workplace (Prevention; Prohibition and Redressal) Act, 2013.

18. Compliances relating to Environmental Laws (Provisions applicable for setting up of Business)

•  Water (Prevention and Control of Pollution) Act, 1974;

•  Air (Prevention and Control of Pollution) Act, 1981;
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•  Environment Protection Act, 1986;

•  Public Liability Insurance Act, 1991;

•  National Green Tribunal Act, 2010.

Part C : Insolvency; Winding up & Closure of Business (25 Marks) 19. Dormant Company

•  Obtaining dormant status and dormant to active status.

20. Strike Off and Restoration of Name of the Company and LLP

21.  Corporate Insolvency Resolution Process, Liquidation and Winding Up: An Overview xi

LESSON WISE SUMMARY 

SETTING UP OF BUSINESS ENTITIES AND CLOSURE

Lesson 1 - Choice of Business Organisation

The choice of a business organization is driven by a combination of several factors such as nature of activity, capital requirement, degree of independence required, etc. There is no readymade formula for selecting the particular type of business organization. Tax consideration is also an extremely important factor.

Company Secretaries while playing advisory role would help the clients in deciding about the type of organization one may opt for when considering to start a business.

This chapter will cover the factors which are taken into account in choosing a form of business organization.

Brief outline of the various forms of business organization is also covered.

Lesson 2: Types of Companies

Companies may be classified on the basis of their incorporation, number of members, size, basis of control and motive. On the basis of incorporation of the companies, it may be classified into Charter Companies, Statutory Companies and Registered Companies. On the basis of liability, it may be Companies limited by shares/guarantee and unlimited liability companies. Further, on the basis of number of members, they may be classified into One Person Company, private company and public company. On the basis of size, they may be divided into small companies and other companies. On the basis of control, they may be classified into holding company, subsidiary company and associate company.

Besides, companies may be nonprofit companies licensed under Section 8, Government companies, foreign companies, holding/subsidiary companies, investment companies, producer companies etc.

This chapter covers the concepts of various types of companies, their legal basis, special provisions and privileges for some classes of companies, distinction between different types of companies etc.

Lesson 3: Part I: Charter Documents of Companies

The memorandum and articles of association of a company are the most important documents for the formation of a company and for its functioning thereafter.

The memorandum of association contains the name, situation of registered office, objects, capital and liability and subscription clauses. The articles are its bye-laws or rules and regulations that govern the management and internal affairs and the conduct of its business. Both the documents are required to be registered with the Registrar of Companies at the stage of incorporation of the company.

Before dealing with a company, it is advisable to read the memorandum and articles of the company to understand aspects, such as powers of Board, scope of company’s activities etc. and its relationship with the outside world.

Since Memorandum sets out the constitution of a company and is therefore the foundation on which the structure of the company is built. It defines the scope of the company’s activities and its relations with the outside  world.  Company  Secretary  in  employment  should  work  within  the  four  walls  of  the  MOA  and  also subject to the provisions of AOA.

This chapter includes the concept of Memorandum of Association and Articles of Association, their purpose, contents and registration. It also covers doctrine of indoor management and Alter Ego.

Lesson 3: Part II: Alteration of Charter Documents

Alterations that can be carried out in the Memorandum and Articles of Association and effect of such alterations.

It also explains the legal effect of these documents.
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Company Secretary who is holding key position in the company must be aware of the procedural aspects of alteration of various clauses contained in the Memorandum of Association and of various regulations of Articles of Association of the Company which may be permissible under the provisions contained in Section 13 and Section 14 of the Companies Act, 2013 to be read with relevant Rules framed thereunder.

Lesson 4: Legal Status of Registered Company

This Chapter highlights explains the characteristics of private limited company, public limited company and a One Person Company (OPC).

It also provides an overview of certain other types of companies, such as Small Company, Holding Company, Subsidiary  Company  and  Associate  Company,  Dormant/Inactive  Company.  It  further  explains  what  is  a Government Company and the exemptions available to them.

Company Secretary should be aware of the distinctive features of different entities.

Lesson 5: Formation of LLP

Limited Liability Partnership is governed by the Limited Liability Partnership Act, 2008 and the Rules framed thereunder.

In this Chapter, we shall learn about the Limited Liability Partnership (LLP), its formation and registration; It also covers the features of an LLP agreement and the manner of alterations therein.

LLP is required to make various compliances and file various forms with the Registrar. We shall also study the various annual and event based compliances applicable to the LLP.

Being compliance professional, Company Secretary should be aware of all the compliance requirements of various business entities including Limited Liability Partnership.

Lesson 6: Different Forms of Business Organisations & its Registration This chapter include the various forms of business organisation, such as sole proprietorship, partnership, Hindu Undivided Family and Multi State Co-operative Societies.

The lesson also highlights their respective merits and demerits and the manner in which they can be registered in India.

Lesson 7: Formation and Registration of NGO’s

In this Chapter, formation and registration of NGOs, namely, Section 8 Company, Trust and Society is included.

Section 8 Company, its features, exemptions available to them and registration process.

Trust, difference between public trust and private trust, exemptions available to them, more specifically, under the Income Tax Act and formation process.

Society, its advantages and disadvantages, consequences of non-registration, benefits of forming a Society and formation process.

Company Secretary should have clarity with regard to institutions which are not for profit, their features and formation process.

Lesson 8: Financial Services Organisation and its Registration Process Different forms of Financial Services Organisations operating in India such as Non Banking Finance Companies (NBFC’S) and the various categories of such companies, Housing Finance Companies (HFC’s), Asset Reconstruction Companies (ARC’s), Micro Finance Institutions (MFI’s), Nidhi Companies and Payment Banks.

This Chapter also explains the process of registering such entities.
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Lesson 9: Startups and its Registration

Startups have emerged as a fast-growing business model. This chapter will deal with the evolution of Startups in India, the Startup India Policy, developments initiated in various States to encourage Startups, the exemptions available to them and the registration process.

The Chapter also deals with the different kinds of Debt financing and Equity Financing which can be raised by Startups and the concept of MUDRA Banks.

It  also  includes  the  benefits/  exemptions  given  to  start  ups,  different  financing  options  available  and  the procedures involved for incorporation and registration as startups.

Lesson 10: Business Collaborations

A Joint Venture (JV) is generally short lived for conducting specific business activities. It is a business agreement in which the parties agree to develop, for a finite time, a new entity and new assets by contributing equity. A Special Purpose Vehicle (SPV) is formed for a specific purpose.

In this chapter, Joint Venture and Special Purpose Vehicle, their advantages and disadvantages, their characteristics and the process for registering these entities are covered.

Lesson 11: Setting up of Business outside India and Issues Relating Thereto In this lesson, you will learn about the various forms of business organization, such as sole proprietorship, partnership, Hindu Undivided Family and Multi State Co-operative Societies.

The lesson also highlights their respective merits and demerits and the manner in which they can be registered in India.

Company Secretaries, while playing advisory role, can guide and help in setting up of business outside India.

Lesson 12: Conversion of Business Entities

Companies Act, 2013 provides for conversion of public companies to private companies vice versa, conversion of One Person Company into public/private company, conversion of Section 8 companies (companies for charitable purpose) into any other class of companies. Companies (Incorporation) Rules, 2014 provides details of the procedural aspects.

In addition you will be able to understand the overall legal and procedural aspects relating to various conversions.

Conversion of existing business entity to other form is a strategic decision which needs to be taken to get the benefits of one form of business entity over other form for a particular business at a particular point of time.

Company Secretaries can help in taking such strategic decisions and implementation of the same.

Lesson 13: Various Initial Registrations and Licenses

A business entity is required to secure various registration and licenses for setting up their businesses in India.

In India, there are plethora of laws which requires various registrations and licenses to be obtained for setting up the business unit in India along with ensuring state level compliances. In order to facilitate one spot understanding, this chapter deals with the list of Mandatory as well as Additional Registration and Licenses along with their detailed process.

Lesson 14: Maintenance of Registers and Records

The Companies Act, 2013 (the Act) and the rules made there under (“the Rules”) lays down that every Company incorporated under the Act has to maintain Statutory Registers (“the Registers”). With various provisions incorporated in Company Act, 2013, it is made clear that every company governed under Company Act, 2013 is required to maintain a statutory register at its registered office until the dissolution of the company. Henceforth, this chapter specifies the list of various registers and records required to be maintained by enterprise.
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Lesson 15: Identifying Laws applicable to Various Industries and their Initial Compliances Keeping in pace with the contemporary global market and emerging stand of Indian economy, government initiated various flagship programs to boost the entrepreneurship environment in the country. Few of the major flagships including Make in India” coupled with “Ease of Doing Business in India”, “Skill India”, “Digital India”, etc., are starred to build the interest and ease among various domestic and overseas stake holders to set up and advance the entrepreneurship in India. Indeed, when the entrance and advancement to Indian business market would be of ultimate fortune, there are various laws which need to be abided for successfully setting up and taking forward an enterprise in India. In this perspective, this chapter aims at proving a quick understanding laws applicable to various industries, their setting up along with the thorough details of their initial compliances.

Lesson 16: Intellectual Property Laws (Provisions applicable for Setting up of Business) In today’s world, the abundant supply of goods and services on the markets has made life very challenging for any business, big or small. In its on-going quest to remain ahead of competitors in this environment, every business strives to create new and improved products (goods and services) that will deliver greater value to users and customers than the products offered by competitors. To differentiate their products - a prerequisite for success in today’s markets - businesses rely on innovations that reduce production costs and/or improve product quality. In a crowded marketplace, businesses have to make an on-going effort to communicate the specific value offered by their product through effective marketing that relies on well thought-out branding strategies.  In  the  current  knowledge-driven,  private  sector  oriented  economic  development  paradigm,  the different types of intangible assets of a business are often more important and valuable than its tangible assets.

A key subset of intangible assets is protected by what are labelled collectively as intellectual property rights (IPRs). These include trade secrets protection, copyright, design and trademark rights, and patents, as well as other types of rights. IPRs create tradable assets out of products of human intellect, and provide a large array of IPR tools on which businesses can rely to help drive their success through innovative business models. Under this background, this chapter aims to address various provisions of Intellectual Property Rights applicable for setting up business in India.

Lesson 17: Compliances under Labour Laws (Provisions applicable for Setting up of Business) Labour laws are one important set of welfare legislation for the employees and labour in India. They ensure that industrial relations are maintained at balance and employees are protected at their social, economic and political welfare. This has made various labour laws being enacted in India to be complied by business entities in India. This chapter deals in briefing the provisions of various labour laws applicable for setting up of business in India.

Lesson 18: Compliances relating to Environmental Laws (Provisions applicable for Setting up of Business)

With the recognition of Right to Heathy Environment as a human right under the Universal Declaration of Human Rights and its related covenants, measures are taken at full force to enforce these rights and guard the right to environment at parity. With the endowed protection to environment under the Constitution and Specific Statutes, all the personas be it natural or legal including a Company owes a duty to conduct themselves in such a manner that their act or omission should not pollute the environment. Therefore, a company is necessitated to abide by various laws in order to protect the environment. A brief list of the statutory protection to environment is discussed in this chapter.

Lesson 19: Dormant Company

Companies are generally classified on the basis of their incorporation, number of members, size, basis of control and motive. Additionally, companies can also be classified based on their status. Sometimes, the promoters of a company may feel the need to temporarily close down the company due to various reasons, but they do not want to dissolve it. In such cases, the company may become dormant as against an active company which is carrying on business. Thus, on the basis of its status, companies may be classified into active, dormant, under liquidation, under process of striking off, strike off, dissolved, amalgamated, etc. The ‘status’ of the company xv

signifies the current state of the company - Whether it is active and operating OR dormant OR it has been struck off and closed.

As a company secretary, one must be aware of the procedure of obtaining status of dormant company, active company, the compliances involved for a dormant company etc.

Lesson 20: Strike Off and Restoration of Name of the Company and LLP

On incorporation, the name of the company and LLP is entered in the Register maintained by the Registrar. On striking off, the name of the company/LLP is temporarily removed from the Register. The name of the company can be restored in the Register on making an application.

Lesson  21:  Corporate  Insolvency  Resolution  Process,  Liquidation  and  Winding  Up:  An Overview

The Insolvency & Bankruptcy Code, 2016 consolidate and amend the laws relating to insolvency of companies, partnership firms, limited liability partnership into a single legislation. It aims to provide time bound resolution and empowered the creditors to initiate the insolvency resolution process if default occurs. The Insolvency and Bankruptcy Board of India has notified various Regulations under the Insolvency and Bankruptcy Code. The Regulations provides the process for initiating voluntary liquidation by a corporate person i.e. companies, limited liability partnerships and any other persons incorporated with limited liability for maximization of value of assets of such persons, to promote entrepreneurship, availability of credit and balance the interests of all the stakeholders including alteration in the order of priority of payment of Government dues.

The provisions of this Code shall apply to –

(a)  any company incorporated under the Companies Act, 2013 or under any previous company law; (b)  any other company governed by any special Act for the time being in force, except in so far as the said provisions are inconsistent with the provisions of such special Act; (c)  any Limited Liability Partnership incorporated under the Limited Liability Partnership Act, 2008; (d)  such other body incorporated under any law for the time being in force, as the Central Government may, by notification, specify in this behalf; and partnership firms and individuals, in relation to their insolvency, liquidation, voluntary liquidation or bankruptcy, as the case may be. But the major focus of this chapter is to include the corporate insolvency process and matters incidental thereto.
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ARRANGEMENT OF STUDY LESSONS

Module-1 Paper-3

SETTING UP OF BUSINESS ENTITIES AND CLOSURE

S.No. 

Lesson

PART – A: SETTING UP OF BUSINESS (40 MARkS)

1.

Choice of Business Organisation

2.

Types of Companies

3.

Part I : Charter Documents of Companies

 

Part II : Alteration of Charter Documents

4.

Legal Status of Registered Company

5.

Formation of LLP

6.

Different Forms of Business Organisations & its Registration

7.

Formation and Registration of NGO’s

8.

Financial Services Organisation and its Registration Process

9.

Startups and its Registration

10.

Business Collaborations

11.  Setting up of Business outside India and Issues Relating Thereto 12.  Conversion of Business Entities

PART B: REGISTRATION; LICENSES & COMPLIANCES (35 MARkS)

13.  Various Initial Registrations and Licenses
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Lesson 1 • EP-SBEC

TYPES OF BUSINESS ORGANISATIONS 

Business organization refers to all necessary arrangements required to conduct a business in an optimized manner.

It refers to all those steps that need to be undertaken for establishing and maintaining relationship between men, material, and machinery to carry on the business efficiently for earning profits. This may be called the process of planning and organizing which are the integral part of the business management. The arrangement which follows this process of organizing the factors required for commencing and carrying on the  business is called a business undertaking or organization.

Choosing a form of business entity is crucial to a successful organization. The choice of a business entity will depend on an object, nature and size of the business of such entity which will be varied from case-to-case basis and will also depend upon the will of the owners of the business entity which they want to accomplish. The main types of business entities in India are Sole Proprietorship, Partnership, Hindu Undivided Family (HUF) Business, Limited Liability Partnership (LLP), Co-operative Societies, Branch Office and Company which may be any kind of company including One Person Company (OPC), private company, public company, Guarantee Company, subsidiary company, statutory company, insurance company or unlimited company. Further, Company formed under section 8 of the Companies Act, 2013 or under section 25 of the earlier Companies Act of 1956 is a non-profit business entity. There can also be Association of Persons (AOP) and Body of Individuals (BOI), Corporation, Co-operative Society, Trust etc.

  Sole Proprietorship 

Sole proprietorship is a form of business, wherein one person owns all the assets of the business, no legal formalities are required to create a sole proprietorship other than an appropriate licensing to conduct a business and registration of business name if it differs from that sole proprietorship. The owner reports income/loss from this business along with is personal income tax return.
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Partnership Firm 

Partnership  firms  are  created  by  drafting  a  partnership  deed  among  the  partners.  The  partnership  deed  is registered to make a firm. Partnership firms in India are, governed by the Indian Partnership Act, 1932.

Section 464 of the Companies Act, 2013 empowers the Central Government to prescribe maximum number of partners in a firm but the number of partners so prescribed cannot be more than 100.

The  Central  Government  has  prescribed  maximum  number  of  partners  in  a  firm  to  be  50  vide  Rule  10  of  the Companies (Miscellaneous) Rules,2014. Thus, in effect, a partnership firm cannot have more than 50 members”.

Hindu Undivided Family (HUF) 

A Hindu family can come together and form a HUF. HUF is taxed separately from its members. One can save taxes by creating a family unit and pooling in assets to form a HUF. HUF has its own PAN and files tax returns independent of its members.

Limited Liability Partnership (LLP) 

Limited Liability Partnership is an alternate corporate business entity that provides the benefits of limited liability of a company but allows its members the flexibility of organizing their internal management on the basis of a mutually-arrived agreement, as is the case in a partnership firm, introduced in India by way of limited Liability Partnership Act, 2008.

Co-operative Society 

A cooperative organization is an association of persons, usually of limited means, who have voluntarily joined together to achieve a common economic end through the formation of a democratically controlled organization, making  equitable  distributions  to  the  capital  required,  and  accepting  a  fair  share  of  risk  and  benefits  of  the undertaking.

Section 8 Company 

Section 8 company is a company established for promoting commerce, art, science, sports, education, research, social welfare, religion, charity, protection of environment or any such other object’, provided the profits, if any, or other income is applied for promoting only the objects of the company and no dividend is paid to its members Section 8 Companies are registered under the Companies Act, 2013.

One Person Company 

An OPC means a company with only 1 person as a member Share holder can make only 1 nominee, he shall become a shareholder in case of death / incapacity of original stakeholder.

Private Company 

Private company is a company which has the following characteristics:

•

Shareholders right to transfer shares is restricted

•

Minimum number of 2 members in company

•

Number of shareholders is limited to 200

•

An invitation to the public to subscribe to any shares or debentures or any type of security is prohibited.

Public Company 

A public company is a company which has the following characteristics

•  Shareholders right to transfer share; is not restricted

•  Minimum 7 members

•

An invitation to the public to subscribe to any shares or debentures or any type of security is permitted.
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CHOICE OF A BUSINESS ORGANISATION 

Essentially, companies could be either private or public company. Public company could be unlisted or listed. A person must sit down and carefully consider all the advantages and disadvantages of each type of entity before choosing one of the forms of business entity which suited best to the nature and size of the business which the entrepreneur / business owner desires to undertake.

A business enterprise can be owned and organized in several forms. Each form of organization has its own merits and demerits. The ultimate choice of the form of business depends upon the balancing of the advantages and disadvantages of the various forms of business. The right choice of the form of the business is very crucial because it determines the power, control, risk and responsibility of the entrepreneur as well as the division of profits and losses. Being a long-term commitment, the choice of the form of business should be made after considerable thought and deliberation. The selection of a suitable form of business organization is an important entrepreneurial decision because it influences the success and growth of a business – e.g., it determines the division or distribution of profits, the risk associated with business, and so on.

Once a form of business organization is chosen, it is very difficult to switch over to another form because it needs the winding up, dissolution of the existing organization which may be treated as a case which is raised by one-self to face with the complex issues and procedures which ultimately results into the waste of time, effort and money.

Further, closure of business will entail loss of business opportunity, capital and employment. The volume of risks and liabilities as well as the willingness of the owners to bear it, is also an important consideration in choosing the right business entity.

Therefore, the form of business organization must be chosen after giving the due thought and consideration in respect of all the sides of the glorious coin of each form of business entity and its suitability to the business ideas of an entrepreneur. There are several factors to be considered while selecting an appropriate form of business organization.

As discussed earlier, the different forms of business organization differ from each other in respect of division of profit, control, risk, legal formalities, flexibility, etc.

Therefore, a thoughtful consideration should be given to this aspect of planning and only that form of organization which most suited to the style of business should be chosen. Since the need for the selection of business organization arises both initially i.e., while starting a business, and at a later stage for meeting the needs of its growth and expansion, it is desirable to address this issue at both these levels.

 FACTORS GOVERNING THE DECISIONS FOR SUITABLE FORM OF ORGANISATION 

For a new or proposed business, the selection of a suitable form of a business organization is generally governed by the following factors:

  1. Nature of Business Activity 

This is an important factor having a direct bearing on the choice of a form of ownership. In small trading businesses, professions, and rendering of personal services, sole-proprietorship is predominant.

Examples are Laundromats, beauty parlors, repair shops, consulting agencies, small retail stores, medicine stores, dentist, accounting concerns, boarding-house, restaurants, specialty ships, jobbing builders, painters, decorators, bakers, confectioners, tailoring shops, small scale shoe repairers and manufacturers, etc.

The partnership is suitable in all those cases where sole proprietorship is suitable, provided the business is to be carried on a slightly bigger scale with help of one or more partner (owner).

Besides, partnership is also advantageous in case of manufacturing activities on a modest scale. The finance, trading and real estate industries (on a smaller scale) seem to be suited to partnership form of organization.

Some of the financial businesses that find this form advantageous are tax, accounting, stockbrokerage firms, and consulting agencies etc.

Service enterprises like hotels and lodging places; trading enterprises, such as wholesale trade, retail houses; small scale manufacturing enterprises, small drug manufacturers, etc. can be undertaken in the form of partnership.
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Similarly, the business lines such as carrying on large chain stores, multiple shops, super-bazaars, engineering industrial activities with high capital and working capital requirements and software industrial activities are generally in the form of companies.

Where the persons intending to start a business wish to launch a business organization clothed with a legal entity and in corporate form with a feature of having their sole ownership and control thereon, they may decide to form a One-Person Company (OPC). OPC is a new concept in India and hybrid of Sole-Proprietor and Company form of business. The concept opens spectacular possibilities for sole proprietors and entrepreneurs as, such companies retain the character of a Sole Proprietorship, provides limited liability feature to the sole proprietor and is clothed with a legal entity distinct from its owner.

An alternative form of organization where two or more persons are involved in starting the business organization is the Limited Liability Partnership (‘LLP’) under the Limited Liability Partnership Act, 2008. Such entities have also gained popularity nowadays. A major advantage of such an entity is that the liabilities (if any), of the LLP lies with the entity and does not fall on the individual partners unlike the partnership form of business organization under the Indian Partnership Act, 1932, where the joint and several liabilities of the partner(s) is one of the features.

In an LLP form, the liability of the Partner is limited to the extent of his contribution towards the LLP, except in case of intentional fraud or wrongful act of omission or commission by the partner himself. What is at stake for the partner is what he has put into the business along with any personal guarantees he would have furnished. However, such forms of business organization are suitable generally in the service industry and where there is no dependence on large amounts of financing from outside sources.

A One-Person Company (OPC), LLP and limited company exist as a separate business entity in the eyes of law and this creates a wall between the personal assets of the investor and that of the business. Thus, in these form of business organizations the personal property of the owner(s) is protected and this gives the owner(s) the ability to build the business credit, get loans and raise capital.

 2. Scale of Operations 

The second factor that affects the form of business organization is the scale of operations. If the scale of operations of business activities is small, sole proprietorship or a One Person Company (OPC) is suitable; If the scale of operations is modest - neither too small nor too large - partnership or limited liability partnership (LLP) is preferable; whereas, in case of large scale of operations, the company form is advantageous.

For instance, in accordance with the provision of Micro, Small & Medium Enterprises Development (MSMED) Act, 2006 the Micro, Small and Medium Enterprises (MSME) are classified as below: As per Ministry of Micro, Small and Medium Enterprises- w.e.f. 1st July, 2020 an enterprise shall be classified as a micro, small or medium enterprise on the basis of the following criteria, namely: --

(i)  a micro enterprise, where the investment in plant and machinery or equipment does not exceed one crore rupees and turnover does not exceed five crore rupees;

(ii)  a small enterprise, where the investment in plant and machinery or equipment does not exceed ten crore rupees and turnover does not exceed fifty crore rupees; and

(iii)  a medium enterprise, where the investment in plant and machinery or equipment does not exceed fifty crore rupees and turnover does not exceed two hundred and fifty crore rupees.

The scale of business operations depends upon the size of the market area served, which, in turn, depends upon the size of demand for goods and services. If the market area is small, local - sole-proprietorship, OPC or partnership is opted. If the demand originates from a large area- partnership including LLP or Company may be adopted.

  3. Capital Requirements 

Capital is one of the most crucial factors affecting the choice of a particular form of ownership organization.

Requirement of capital is closely related to the type of business and scale of operations. Enterprises requiring heavy investment (like iron and steel plants, large scale infrastructure projects etc.) should be organized as companies.

Depending on the capital required, they can be set up as public companies and, in some cases, may be in the form of listed companies by raising money from the public and being listed on the stock exchanges.

6

 

Lesson 1 • EP-SBEC

Enterprises requiring small investment (like retail business stores, personal service enterprises, etc.) can be best organized as sole proprietorships or even as Partnerships. Apart from the initial capital required to start a business, the future capital requirements - to meet modernization, expansion, and diversification plans - also affect the choice of form of organization.

In sole proprietorship, the owner may raise additional capital by borrowing, by purchasing on credit, and by investing additional amounts himself. Banks and suppliers, however, will look closely at the proprietor’s individual financial resources before sanctioning any loans or advances.

Partnerships can often raise funds with greater ease, since the resources and credit of all partners are combined in a single enterprise. Companies are usually best able to attract capital because investors are assured that their liability will be limited, their operations are in public domain in the transparent manner, easily accessible and the ownership can be transferred to other investors.

  4. Managerial Ability 

It is difficult for a sole proprietor to have expertise in all functional areas of business. Further, the size of the business may not permit engagement of professional management.

In other forms of organizations like partnership and company, there is division of work among the partners which allows the partners to specialize in specific areas, leading to better outputs and decision making. However, this may sometimes lead to conflicts due to differences of opinion. Company form of organization is a better alternative if the operations are far flung, complex in nature and require professional management at various levels.

  5. Degree of Control and Management 

The degree of control and management that an entrepreneur desires to have over business affects the choice of form of organization.

In sole proprietorship and OPC: ownership, management, and control are completely fused, and therefore, an entrepreneur has complete control over his business.

In partnership: management and control of business is jointly shared by the partners and their specific rights, duties and responsibilities would be documented through incorporating various clauses in this regard in the partnership deed. They have equal voice in the management of partnership business except where they agree to divide among themselves the business responsibilities in a different manner. Even then, they are legally accountable to each other.

In a company: however, there is divergence between ownership and management, the management and control of the company business is entrusted to the Board, who are generally the elected representatives of shareholders.

Thus, a person wishing to have complete and direct control of business prefers proprietary organization rather than partnership or company. If he is prepared to share it with others, he will choose partnership. But, if the activities are large, professional managers are required to handle the day-to-day affairs and there is need for corporate structure and management, he will prefer the company form of organization.

 6. Degree of Risk and Liability 

The size of risk and the willingness of owners to bear it, is an important consideration in the selection of a form of business organization. The amount of risk involved in a business depends, among other factors like, on the nature and size of business. Smaller the size of business, smaller the amount of risk.

Thus, a sole
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