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Introduction


This is a book about Lawyers and their Arguments, and the capitals placed on both words are deliberate. It is not a book about “lawyers” in that word’s lowercase and technical dress, such as those works reciting stories about, and offering descriptions and criticisms on, the universe of people who practice law, those O.G. “influencers” who tangle with, tangle others within, and are themselves tangled up by, webs and webs of rules. Biographical and historical works on lawyers as people tend to tack toward the personal and anecdotal “war story” along a path which I wish to steer clear of. Neither is it a book about “arguments” in that word’s lowercase and derogatory sense, such as those litanies of emotion-drenched, cried-and-shouted, exchanges of anger and entreaty overheard in classroom, bedroom, and boardroom, those all-too-often intractable bickerings, snide retorts, and proclamations of adamant certitude which all people (regardless of their occupation or marital relationship) universally tend to tangle and wrap themselves up in as well.

My selected twin topics of Lawyers and Arguments in turn naturally imply that their intersection is going to be all about the law, but the Law analyzed in this book is also presented with a large “L.” My design is to skirt the nitpicking outlines and lists proffered to educate others about what is allowed or disallowed as to rules of lawful conduct and legal responsibility. Faithful to its goal of eschewing the lowercase, this is not one of those practical works on the “tips and tricks” of advocacy by which legal practitioners might learn to use and abuse legal rules, or a recitation of the various lawyerly techniques by which such people engage in such pursuits.1

My attention is distanced from the “who” and the “how” and aims instead for the “why.” I seek to offer the reader a front row seat in a real-world courtroom to ponder something larger of interest than “just lawyers,” “just arguments,” or “just law,” in the more pedestrian and utilitarian respects noted above. I want instead to analyze and talk about why all those concepts exist as concepts in conjunction at all, to try and expose the beating heart of why it is that unusual people in an unusual setting have been talking in such an unusual way for so long—and what their doing so means at the most fundamental of levels.

I aim to identify how such behavior is at one and the same time (a) specifically directed by individuals in personal campaigns as they march toward achieving goals of self-interest and client-interest (yet ones distinct from simply “winning” a case or developing a better technical repertoire), and (b) is an activity that embodies no organization or direction whatsoever by large social groups which have no “goals” at all, yet whose combined efforts end up constructing what we recognize as Law as a result.

Yes, the participants are “lawyers” and yes, the various sounds heard emanating from their throats certainly reflect the act of people “arguing the law,” but it is far more than, far less about, and floats light years away from, the heat, discomfort, and narrowness of a spat, a public yelling match which just happens to be laced with specific references to specific legal principles and authorities. What abstract forces pressure the participants in such a unique environment to have to express themselves so oddly, and yet what spacious license they are given to be so unusually personal, peculiar, natural, and artificial all at one and the same time as they do so, will comprise three of the four key themes I wish to explore in this book.

As Lawyers and Arguments and Law embrace the first three themes, then my fourth theme involves a quite particular topic of discussion for such people so engaged, and that is the topic of Animals—those multitudes of furred, feathered, and scaled products of evolution by natural selection which we find underfoot, overhead, by our sides, and surrounding us at every turn. In that sense, this is an exploration about Law and Argument and Animals conducted from the vantage point of an Attorney, specifically a lawyer who has had a hand in helming the relatively nascent specialty field of animal law. Close to four decades of engaging exclusively in an animal law practice have led to my handling over 3,000 animal law cases in over thirty states in which whatever the cognizable dispute has been, it has arisen from, or had at its source the presence of, some animal—from secreted raccoon to secretive ratite, from infected camel to inventive cat. From the vantage point of being a trial lawyer over that period, including in having stood in front of more than 100 jury panels, I have come to notice a delicate confluence of the Animal, the Lawyer, the Law, and the Argument at the trials held in those cases, the significance of which appears to me to deserve a deep explanation, at least one deeper than is being presently offered by the war story or case study.

The quartet of themes—the looping together of Lawyers, Argument, Law, and Animals—is redolent to me of the lawyer’s catchphrase “on all fours.” “On all fours” is a peculiar boast which many lawyers will front to a judge in claiming that the facts and law of a case citation are—miraculously!—identical to the facts and law in the very case at hand.2 The layperson should know straight off that, as a likelihood, the chance that two unrelated cases are truly “on all fours,” that is, that the operative events and rules in an officially published appellate opinion are the exact same events subject to the exact same rules as those in one’s own pending lawsuit, is pretty much nonexistent in the real world. The phrase, in essence, is simply a handy fiction, an industry-unique exaggeration leveraged for dramatic effect. Nevertheless, lawyers—being inveterate exaggerators by trade—are not shy about invoking the phrase to try to attain the large reward for its acceptance: winning the pending point. Were two cases to in fact be on all fours, the doctrine of legal precedent then strongly favors (if not outright mandates) application of the cited proposition as nearly inescapable legal authority which the fact finder in the case at hand must then be pressed to dutifully apply to grant the movant their motion or petition.

I unholster the phrase throughout this work because not only do I have all four topics to intertwine and not only is the pun apt given that most of the animals in animal law cases are tetrapods,3 but mostly because it readily matches the fourth and remaining theme in this book: the creative correlation of facts with which one is stuck in the mundane world with the creative construction of scenarios which one is allowed to propose in an imagined world. If they do nothing else, there is no question that lawyers create, lawyers construct, lawyers imagine, lawyers hypothesize, and lawyers propose—and of special note is that they do all those things most frequently with two special goals in mind, both of which involve correlation.

As to those peculiar goals, the first is to propose to a group of strangers that there is an important conceptual relation between two seemingly distinct spheres of common experience, that is, that one pattern in the world is “on all fours” with another pattern, and that accepting the relation which the lawyer describes will provide a valuable insight to the listener by virtue of the correspondence being demonstrated. The second goal is to manipulate the strangers’ minds toward subconsciously utilizing the projected links (via a form of actual “mind control” which science fiction authors can only wistfully dream about) to cast a vote and then write down the result of that vote on a piece of paper.

Specifically, with this goal the “on all fours” alignment offered aims to surreptitiously massage the listener’s mind into justifying their act of selecting how to vote and choosing what box to mark on a form. The first goal involves stories. The second goal involves control. The lawyer needs both stories and methods of control in order to obtain that vote and mark, to earn a decision favorable to the lawyer’s client.

Stories and control are the basic elements of many games. The special game being played by the lawyer here has serious social effects and financial consequences for all involved, lawyer, client, and stranger alike. It is a game of mental conduct taking place in an almost exclusively verbal realm. The constituent gameboard and gamepiece elements are in the form of expressions, words, and phrases; at times, the players may be confronted with rather fantastic arrangements of linguistic novelties, including complex configurations fashioned to appear simple, as well as basic ones erected to appear sophisticated. The most outlandish aspect of this peculiar game’s process is that the “on all fours” offering relies on constructs and utterances which have hefty restrictions attached to their construction and utterance, restrictions far more substantial than those imposed on any architectural drawing or building code.

The verbal structures which get built, and the restrictive scaffolding used to brace those structures, are what enable the participating concepts around the margins to be placed on all fours. Yet none of this is that foreign to the human experience in general. Visually and verbally aligning disparate concepts with each other is a basic human activity, a type of creative endeavor engaged in by everyone from birth on. Children do it to render the unfamiliar familiar. Adults do it to render the insignificant significant. Matching unique things to see if they might “fit” with other unique things is an evolutionary adaptation essential to all organisms piloting around the perils and promises of complex environments.4

Thus, we are entirely unsurprised that animals can be (literally) “on all fours,” that facts from reported opinions and facts in active cases can be (figuratively) “on all fours” with each other, and thus that a lawyer’s speech acts and arguments may be (conceptually) “on all fours” with the salient issues in a dispute as well. Familiarity with forming alignments in numerous aspects of social life lead the way to us recognizing how they work in law specifically. In a sense, the lawyer’s two goals are not that foreign at all from basic goals all of us seek to attain outside of law.

Posed from a trial lawyer’s perspective, this work is the culmination of my wish to explain those goals in greater detail, to set down some thoughts on the creative alignments made possible for correlating stories, control, animals, cases, and arguments in the complicated ways that I have seen those elements tangle and disentangle across the years, across the bar, and across the bench. I believe that their inventive joining in law, the type of gameplaying I have done for thirty-eight years, is a direct function of the activity of “manipulation,” and a discrete goal of this work is to divest that word of its pejorative connotations when used in law and about lawyers and their special goals.

To that end, I have arranged this book into four sections, each delving into the origin, art, tasks, and goals of manipulation by the trial lawyer as they argue to juries in their trials. Like any worker in any field, all lawyers rely on tools to achieve objectives; the tools I address and use here happen to be the peculiar mesh of words which trial lawyers’ brains employ, and the objectives sighted upon happen to be the peculiar outcome of those tools’ exertion. Like many authors, my writing style is referential to my topic; thus, the reader is advised that as each section examines some correlation, the explanation is likely to be infested with metaphors.

For instance, if we want to grasp what is meant by the “goals of manipulation,” we might imagine the words which a trial lawyer’s brain might select, the order in which those words might be arranged, and the oratory format chosen for their offering, to mimic a form of archery, to form a rash of arrows aimed at trying to strike distant marks called “judgments,” and as those marks have been planted by others at uncertain locations and as the field has relatively undefined borders, so we consider that shooting style must be highly creative and the arrows themselves must be uniquely wiggly and evasive enough to best the strange challenge which “an arrow hitting the target” in this scene poses.

Certainly, the correlation may not be tight: in this somewhat awkward metaphor the archer is apparently the lawyer, but there is considerable uncertainty about what the quiver, bow, and arrows themselves “are”: perhaps they are thoughts, spoken words, legal writings, mental decisions, formal arguments, or some untidy combination thereof. Yet the overall imagery ostensibly assists, not hampers, the recipient as they ponder how to resolve an unfamiliar intellectual problem. In a sense, metaphors offer stories to listeners to help them understand foreign concepts. Metaphors also impose control on listeners and help authors channel the range and timing of that understanding. Lawyers, being social agents driven hard by the need to use stories and the need to control listeners, are therefore of course going to use metaphors to the best effect they can.

My chapters also consider the specific recipients of words’ utterances—clients, judges, the public, and juries—in hoping to glean the importance of exactly how and when those words get delivered. Each chapter additionally takes into account the structural and conceptual impediments around which the words must careen as they fly like arrows to pierce the judgment target. In my argument about what Argument altogether is, I hope to earn the reader’s appreciation for the astonishing effectiveness and plasticity (lexical as well as moral) with which a trial lawyer’s specific speech acts in the form of carefully aimed arrows can have, must have, as a massive community of lawyer-archers frenetically notch, point, and release their missiles toward an ever-shifting arena of moving targets.

Chapter 1 discusses the trial lawyer’s manipulation of language in order to advance the client’s personal interests in getting to those judgments. The power of locution and elocution have an important place in the employment of a participant’s power in numerous walks of life and is of particular significance in a field such as litigation where not just words overall, not just a single phrase, but even the specific manner of enunciation of a single word, can potentially be dispositive to an important and likely intractable result.5

Chapter 2 discusses the trial lawyer’s manipulation of people in order to advance the client’s personal interests in getting to the ultimate award. Its emotionally disparaging implications aside, the phenomenon of manipulation has historically had value as a very necessary human activity; one of those places it has both express and tacit social approval is where a systemic or institutional directive enables it to operate to benefit the participants overall. Law, and especially that subset of legal practice involving jury trials, has taken pains to set down intricate rules by which some citizens, in their role as trial lawyers, are given leeway to interfere and impinge on the impressions and decision of other citizens in formalized social settings such as courtrooms. Those directives are to be recognized and appreciated as a form of permissible and even necessary manipulation and are characterized specifically in the form of oral argument about the facts and law presented in civil and criminal court cases, and particularly those that involve trial by jury.

Chapter 3 discusses the trial lawyer’s manipulation of objects in order to advance the client’s personal interests and this chapter focuses tightly on animals as the objects of interest. The objectification of animals has its own philosophical justifications6 and a system such as law which incorporates hosts of rules regulating animal behavior is a system that also sanctions using them as conduits to get people to act or cease from acting in certain important respects. The conceptual border between a “leash law” commanding that a dog be physically restrained, and a “rule of evidence” commanding that a decisionmaker cannot be told about the physical restraint of a dog, is on a metaphysically thin dividing line—and its fragility and import is addressed in this penultimate section.

Finally, Chapter 4 grapples with where all that manipulation tends to lead society to, and it does so through the exercise of a metaphor adopted from cell biology. Scientific knowledge is not just a wealth of data and propositions about the observable universe, but is also a wealth of conceptual mechanisms engineered for developing the act of learning itself—as the epistemology of science is just as valuable as its methodology, so I have sought to harvest the scientific concept of how cells operate, grow, and evolve to proffer to the reader as a model for how argument operates, grows, and evolves into Argument. As with all metaphors, disjunction and separation between the compared processes can be glaring at places, but I am hopeful that detailing it nevertheless garners some insight for the reader into the “point” of argument as they mull over what the “point” of cell evolution might happen to be.

This book is dedicated, as my first book was, to my beautiful and charming wife Lori who sadly never read the first one and who may choose to similarly pass on contemplating the ideas this work offers, but, to paraphrase Joseph Heller in “Catch-22,” I am never without misery and never without hope.


Notes


	1 See, e.g., Morrow, David R., and Anthony Weston. A workbook for arguments: A complete course in critical thinking. Hackett Publishing, 2019.

	2 See, e.g., In Matter of Abu-Ali, 73489, 1998 WL 827592, at 5 (Ohio Ct App Nov 25, 1998) (distinguishing a previous opinion from being “on-all-fours” with the instant opinion on the somewhat finicky basis that “a karate chop to the throat is less intrusive than a punch in the stomach”).

	3 Well, apart from the nicely dressed bipedal simians on the book’s cover.

	4 See, e.g., Sherratt, Thomas N. “The optimal sampling strategy for unfamiliar prey.” Evolution 65, no. 7 (2011): 2014–25.

	5 See generally, Williams, Glanville. “Language and the Law-I.” Law Quarterly Review 61 (1945): 71.

	6 Duckler, Geordie. Juris zoology: A dissection of animals as legal objects. Rowman & Littlefield, 2022.







1
The Manipulation of Language to Advance Personal Interests


In which a bestiary of trial lawyers’ elocutionary acts (the stylized delivery of their utterances) and illocutionary acts (the communicative effects of their utterances once delivered) is set forth in detail, a descriptive compendium of strange “play behaviors” engaged in by such lawyers, behaviors which are hopefully made explainable (or less strange anyway) by appreciating (a) the myriad sets of demands imposed on the lawyers which hem them within behaviorally restrictive cages, and (b) the myriad opportunities given the lawyers while confined inside such cages to at least get to fool around with all sorts of linguistic playthings pliable enough to use to promote their clients’ causes (along with their own) and to have those causes eventually championed by a judge or jury.


Style in Law

The practice of law includes the expression of style, but that expression is notoriously ineffable.1 Certainly, in literary and cinematic renditions a lawyer’s style is often presented as being synonymous merely with their physical presentation.2 That idea, though facile, is not completely wrongheaded: an observation about the “style” which a lawyer places on display to others is, unremarkably, knotted within a tangled ball of outward visually noteworthy characteristics about the lawyer as a person, including intimate details of their face, hair, dress, conversational tone, general attitude in public and private, and their specific way of speaking or writing. As in other vocations, in law external traits certainly may correlate with internal ones, including by overriding them. Plenty of billboards and television ads confirm that the aspect of an attractive face, for instance, will be frequently viewed as favorable enough by audiences to excuse flaws in the message which that face happens to be delivering, while books on tape and college lecture halls remind us that transmission of an attractive message may still suffer reception poorly when conveyed with a tic or via an irritating nasal drone. Appearance and presentation do not correlate exactly, of course, and appalling or mundane as the participant themselves may be the content may still pass through perfectly fine to the receiver. Nevertheless, wild or tame, the combination of the external and internal effects at least press together in some appreciable fashion to generate individualized emotional responses in each observer in turn.3 And, of course, there is nothing peculiar about law alone that has observers consider and adjudge outward appearances and perceived personalities to reflect that the related expressions do or do not have value—attentive students of human conduct have been engaging in that assessment shortcut for millennia:


In the apprehension of the savage and the barbarian the limits of his person do not coincide with the limits which modern biological science would recognize. His individuality is conceived to cover, somewhat vaguely and uncertainly, a pretty wide fringe of facts and objects that pertain to him more or less immediately. To our sense of the matter these items lie outside the limits of his person, and to many of them we would conceive him to stand in an economic rather than in an organic relation. This quasi-personal fringe of facts and objects commonly comprises the man’s shadow; the reflection of his image in water or any similar surface; his name; his peculiar tattoo marks; his totem, if he has one; his glance; his breath, especially when it is visible; the print of his hand and foot; the sound of his voice; any image or representation of his person; any excretions or exhalations from his person; parings of his nails; cuttings of his hair; his ornaments and amulets; clothing that is in daily use, especially what has been shaped to his person, and more particularly if there is wrought into it any totemic or other design peculiar to him; his weapons, especially his favorite weapons and those which he habitually carries. Beyond these there is a great number of other, remoter things which may or may not be included in the quasi-personal fringe.4



Be it coarse, savage, and barbarian, or be it refined, enlightened, and erudite, an individual lawyer’s “style” in attending to the law is nevertheless something deeper even than just the aggregate of sense data about the person’s own physical and verbal presentations of legal topics, that is, how their insistences and proclamations work with or against their clothing accessories and hairdos. Outside of the law, the phrase “I guess that’s just their style” is mostly excusing type language, the tacit acknowledgment that someone has subbed in an external affect for what could be better expressed or replaced by a more solid facet of their internal character. “Style” is amorphous enough to cloud, as well as clear, perceptions of who one is or what one is trying to express.5 In summoning forth the specter of a trial lawyer’s style in argument, I want to tamp down the disdain in that type of phraseology and appreciate its insight instead.

When we think about lawyers engaging in their profession, a set of good questions to ask include “Why is that their style?” and “Why that style instead of another?” and “Why is the style they have chosen even significant to others interacting with them?” In raising those types of questions, I will be imploring the reader to consider the value imbued in the selective process itself, to counter the frivolity of “it’s just style” with the gravity of “it’s that style,” and specifically in the context of litigation practices; to fold thoughts about what trial lawyers are and what their jobs entail into how a peculiar presentation style may be key to not just those jobs being well executed and effective, but to Law itself trudging forward in time as a social force.

Surely, adopting styles of speech and dress and conduct is goal-oriented behavior engaged in by individuals which can disclose some intensely personal choices they make during their private lives and public workdays. When lawyers in particular make such choices, however, it is an activity that is intimately bound to what they are required to do in order to pursue law, which for trial lawyers is argue to strangers in order to convince them to make certain decisions about other strangers. In contrast to management-style, or salesperson-style, or doctor-style, as we ponder lawyer-style, an appreciation can be developed that visual and aural appearance in presentation is not merely a façade awkwardly tracking or masking the core individuality of the presenter, but is instead a mandate, an institutional requirement of the highest order. In law, style doesn’t just tip to substance, style is substance. I get it that such a claim sounds facile and distasteful at first blush, but a few analogies will help us with that appreciation along the way, including some discrete proposals that superficial aspects of phenomena in some areas of inquiry often closely match, that is, possibly are “on all fours with,” material aspects of the same phenomena. For example, I will note later on in this work some parallels of this idea in certain scientific disciplines; every paleontologist is familiar with the notion that what is being observed in the specimen’s phenotype aren’t just mere scratches in the surface of what is likely a far richer genotype hidden below but are integral ingredients reflective of the genotype itself.6

Additionally, trial lawyer style is unique in part because of who the recipients of their messages are and because of what the messages themselves distinctly consist of. The recipients are unusual groups of people termed “fact finders,” and execution of their core purpose is dependent on their assessment of the unique manner in which the trial lawyer publicly “presents” themselves. In trial circumstances in particular, that assessment is welded to a peculiar consideration of elocution, particularly how the trial lawyer delivers argument.7 That brings up the topic of the superficiality and materiality of their unique messages, and the connections between the former and latter. Really, “presentation through argument” is the level at which we as a society even start to become interested in lawyers as generic social constructs at all. Just as we assess personality more fundamentally in acknowledging that an actor, politician, or salesperson’s beautiful hair, fine facial features, melodic voice, and/or impeccable apparel may be the superficial overlays to radically more telling components of their real person, so too our assessments of lawyers qua lawyers is made valuable only when we come to recognize that they need to use their unique and purportedly superficial tool, argument, to effectuate their core and purportedly material purposes of advocacy and counsel and interest protection.

It sorely misjudges the full role of “Lawyer” to place emphasis primarily on how they are people who merely talk for others in a specialized language; their true “lawyerly” acts are at a level well above the linguistic and grammatical, at a level beyond even just the creative use of language and grammar—their acts critically include the illocutionary variety as well, that is, the performances and directions intimately associated with making
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