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RESPONDING TO THE CULPABLE STATE

This volume explores ethical aspects relating to claims for mitigation arising from culpable state action (or inaction).

It answers the important and controversial question: to what extent should the state mitigate sentencing for defendants who have been victims of state misconduct?

The volume explores the normative justifications for mitigation and answers many intriguing questions. For example, in terms of the procedural challenges, should the offender have to prove a causal link between state wrongdoing or neglect and the offending? Can a court take judicial notice of state-induced social adversity and apply this consideration to all affected offenders? Other questions relate to the implications for courts and sentencing commissions which issue guidance to courts regarding mitigation at sentencing. To what extent is the offender less culpable as a result of state misconduct, and what are the limits of any resulting sentence reductions? Do sentence reductions for state misconduct undermine proportionality, or deprecate the seriousness of the impact on the victim of crime? Should this factor be included in any sentencing guidelines or possibly even as a statutory mitigating factor?

Each contribution explores a distinct, cross-jurisdictional claim for mitigation on the basis of State negligence or misconduct towards the offender. The chapters all address the appropriate response of courts at sentencing.
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1 State Misconduct as Sentence Mitigation: Setting the Scene

LEO ZAIBERT, JULIAN V ROBERTS AND JESPER RYBERG

At sentencing, the court’s scrutiny falls exclusively on the offender’s criminal conduct. From a retributive perspective, the sentencing hearing addresses the nature and degree of harm caused or threatened as well as the offender’s culpability for that harm. At no point in the hearing does the state hold up a mirror to examine its own conduct; there is no self-censure or even self-examination.1 The court assumes the state is blameless. Yet there may be grounds for such an exercise. The state may have acted wrongfully in a manner and to an extent that has consequences for sentencing the offender. This volume examines ethical questions related to whether state wrongdoing should be taken into account when the victim of the misconduct appears for sentencing. Should the state’s misconduct mitigate the sentence – and if so, to what extent – for a defendant who is the victim of that wrongful conduct?

The volume explores the normative justifications for mitigation on this ground and addresses many intriguing questions. For example, in terms of the procedural challenges, should the offender have to prove a more or less direct causal link between state wrongdoing or neglect and the offending? That is, must the defendant establish that the state contributed in some material way to the offence? What if the state’s wrongful actions were wholly unrelated – or only dimly related – to the offence for which the offender is being sentenced? Can a court take judicial notice of state-induced social adversity and apply this consideration to all affected offenders? Other questions relate to the implications for courts and sentencing commissions which issue guidance to courts regarding mitigation at sentencing. To what extent is the offender less culpable as a result of state misconduct, and what are the limits of any resulting sentence reductions? Do sentence reductions for state misconduct undermine proportionality or deprecate the seriousness of the impact on the crime victim? Should this factor be included in any sentencing guidelines or possibly even recognised by the legislator as a statutory mitigating factor? Certain types of offenders are more likely to be victims of state misconduct. It is now trite to observe that minorities of various kinds (racial, ethnic, immigrant, religious) as well as communities experiencing social and economic adversity are heavily over-represented at sentencing. More broadly, visible minorities are far more likely to be victims of abusive or discriminatory treatment at the hands of state agents, including police and prison officers, sentencers and parole boards. Courts in a number of jurisdictions are now reducing sentences in response to a variety of claims for mitigation arising from racial and other forms of abuse by state actors.

For example, in a Canadian sentencing decision involving a Black offender (discussed in several chapters of this volume), the Ontario Court of Appeal noted that:


The moral blameworthiness of [the offender] is mitigated by his mental and physical health issues, as well as his educational and economic disadvantages. All of those factors are influenced by the systemic anti-Black racism Mr. Morris has experienced. The factors can only properly be understood, for the purposes of determining the appropriate sentence, by having regard to that context.2



A variety of claims for mitigation arise in relation to the state and its duties to citizens, including offenders. Some of these relate to events occurring before, and some after the crime was committed for which the offender is being held to account. They include:


	•State indifference to, or neglect of, the social and economic deprivations which give rise to high crime rates – for example, inner cities in the US, or indigenous communities across Canada, Australia and New Zealand.

	•State actions which create or exacerbate criminogenic risk factors – for example, the committal of Aboriginal children to state residential schools in Canada.

	•Direct and indirect discrimination by state agents in the criminal justice system – for example, the over-policing of Black citizens (including ‘Stop and Search’ and other forms of increased surveillance and control); discrimination by prosecutors, judges, and parole boards or prison officers.

	•A protracted delay in judicial proceedings which was harmful to the defendant awaiting trial.

	•State-imposed sentences which increase the offender’s likelihood of reoffending, and undermine the offender’s efforts to reform. For example, there is evidence that short-term imprisonment leads to higher reoffending rates than community-based sanctions. Here the offender may claim that had she received a community penalty, she would have been less likely to commit the current offence. The prison sentence itself contributed to the subsequent offending.

	•Mistreatment of prisoners by state officials – for example, racist abuse and mistreatment by other prisoners or prison officers. Here the offender claims that the previous imprisonment was disproportionately harsher than that which the court had envisaged at the time of sentencing. As a result, this additional punishment should now be ‘deducted’ from the new sentence.

	•State-imposed civil restrictions (consequences of the sentence once it has been served) which deprive ex-offenders of opportunities to return to productive and law-abiding lives. For example, the myriad collateral consequences imposed following conviction such as the loss of voting rights; employment and mobility restrictions etc. These restrictions then increase the likelihood of a return to crime.

	•Inflexible expungement laws which require an unreasonable period of time to elapse before an ex-offender may have a prior conviction expunged.

	•State failure to prevent or address racial abuse and discrimination by elements of civil society – for example, discrimination by private companies and schools (which are more likely to expel minority pupils).



Such circumstances apply to a range of defendants but fall disproportionately on minority offenders and those from lower socio-economic classes. Many forms of misconduct share a common element: the state has to some degree directly or indirectly contributed to the offending (or the reoffending). As such, it carries some liability for it. The state can discharge this liability by awarding mitigation to the offender. Some of the offender’s culpability for the offence is shared with the state, and this needs recognition at the time of sentencing. In addition to state misconduct before the crime, the state may maltreat the offender at any point between the detection of the crime and its sentencing. Indeed, mistreatment may even occur long after sentencing (discussed below). This volume is not a collection of unrelated case histories. Instead, contributors explore distinct, cross-jurisdictional claims for mitigation on the basis of state misconduct involving the offender. The chapters all address the appropriate response of courts at sentencing, drawing upon a variety of independent and sometimes overlapping perspectives.


I.Defining State Misconduct

As seen in the preceding examples, the state can act wrongfully in many ways. Courts need a definition of state misconduct in order to determine whether to mitigate sentencing. As this volume makes clear, since misconduct can take so many forms, achieving a precise definition may be difficult. Still, some threshold appears necessary; trivial acts by state agents – for example, verbal abuse by police during arrest or interview – seem insufficient to justify mitigating sentences. The misconduct must attain some threshold of wrongfulness before it will justify mitigation at sentence.

Another definitional question concerns the relationship between the crime and the mistreatment. Is it necessary for the state to have played a more or less direct causal role in the offence? Should the court apply some form of ‘but for’ requirement before awarding mitigation? Courts in Canada have grappled with this question and concluded that a causal requirement sets the bar too high: few offenders would receive mitigation if they had to prove, even on a balance of probabilities, that the misconduct contributed in a causal sense to the crime. Without some link between the offence and the misconduct, however, the appeal for mitigation may become implausibly loose. The temporal dimension may be particularly important: actions by state officials many years prior to the crime will not sustain a plausible claim in mitigation. Acts occurring immediately prior to the offence will be more significant. If some, even loose, causal or contributory connection is required, this will foreclose claims for mitigation relating to misconduct occurring after the crime (discussed below).

Finally, the nature of the offence for which the offender is being punished will also be an important consideration for a sentencing court. Crimes which relate to the state’s wrongful acts in some way will more convincingly justify mitigation. The minority individual who assaults police officers after having been stopped-and-searched many times in the past, may have a convincing claim for mitigation. Yet this same offender’s claim for mitigation is less plausible if his offence involves domestic abuse or drug dealing. In addition to the relationship between wrongdoing by the state and the offender, the seriousness of the latter may be a legitimate consideration. If the police assault a suspect who is then convicted of rape or murder, should the assault reduce the sentence ultimately imposed?



II.Calibrating the Level of Mitigation

The calibration problem is likely to prove the most challenging. If the court accepts that mitigation is appropriate, to what extent should the sentence be reduced? Determining the weight of mitigating factors is generally very challenging – for trial courts and for appellate courts which attempt to provide guidance on the issue. Unless the factor tracks some objective dimension (such as the timing of a guilty plea), the impact of a mitigating factor is difficult to determine a priori, in the abstract. Nevertheless, some guidance may be possible; for example, an appellate court could suggest that a given factor may reduce the quantum of punishment but not change the nature of the sanction (from prison to the community, for example).

This challenge resembles the classic problem facing a court which attempts to craft a sentence the severity of which is proportional to the seriousness of the crime. Crime seriousness and sentence severity are two independent scales or dimensions, and there is no obvious way of co-relating them.

Some may argue that the most serious forms of state abuse involving the offender should justify more than mitigation: they should exculpate. The classic argument here, discussed by several contributors, is that the state has lost its authority or legitimacy, not just to impose the fully proportionate punishment, but the right to impose any punishment at all.



III.Timing of the Misconduct

All manner of misconduct may therefore be cited to support a claim for mitigation once the offender appears for sentence. Scrutiny of potential state misconduct may not end at sentencing: prison officers may abuse prisoners while they serve their sentences; parole officers may deny a benefit motivated by racism, etc. One obvious remedy for such conduct is a formal complaint by the affected individual to prison authorities. An alternative approach would involve the offender returning to court to seek a reduction in his prison term in recognition of the harm sustained. Few jurisdictions permit such sentence reviews during the administration of the sentence, but when they occur, the arguments for mitigation are the same as in cases where the offender was abused by police during or following arrest. Several contributors address the issue of the timing of the misconduct in relation to the offence.

The timing of the misconduct is therefore another important variable. Misconduct prior to commission of the crime raises questions about the state’s contributory role. Did the state misconduct trigger the offending or in some way make the crime more likely? The defence of entrapment is relevant here. If the offender would not have committed the crime without state agents entrapment actions, there is a powerful claim for criminal defences that go beyond mere mitigation, and that may even call for exculpation. Several contributors explore the plausibility of justifying mitigation for temporally more complicated forms of state misconduct, or for state misconduct not already or typically recognised in existing law – say, by the state’s participation in socio-economic arrangements that may be in different ways criminogenic.





1 In this introduction we set aside motions by the offender to dismiss a proceeding for abuse of process. For example, if the court accepts that the evidence adduced by the state was illegally acquired, a common remedy involves discontinuing the prosecution. Here we assume that any such claims on behalf of the defendant have been resolved.
2 R v Morris 2021 ONCA 680 (ontariocourts.ca).
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