

[image: ]



ACCLAIM FOR Ronald Dworkin’s

LIFE’S DOMINION





“Life’s Dominion is a cool compress on the body politic’s fevered brow. Working with precise, scrubbed language familiar to readers of his earlier [books], Dworkin once again shows why he is the giant of contemporary U.S. jurisprudence.… I wish there were a way to make sure this book found its way into the hands and minds of those people of good faith who stand on opposite sides of the abortion issue.”

—Boston Globe




“Compelling … accessible … enlightening … [Dworkin] argues not about what we ought to believe but about what we do believe.… The interest and power of Life’s Dominion are that Dworkin gives principal place to our actual views, not to some specific theory of the rightness or wrongness of abortion.”

—Los Angeles Times




“Ronald Dworkin has written his most seasoned, most necessary book. Life’s Dominion is a fresh, agile, and improving argument.… Everyone should read it.”

—Susan Sontag




“Dworkin has made a miracle, so meticulous and rich a reformulation of how we think about the borders between life and death that it illuminates the very nature of how we live our lives.”

—Joan Didion




BOOKS BY Ronald Dworkin


Life’s Dominion
Law’s Empire
A Matter of Principle
Taking Rights Seriously




Ronald Dworkin

LIFE’S DOMINION




Ronald Dworkin was a professor of law at New York University and professor emeritus at University College London. He died in 2013.



[image: ]




For Anthony and Jennifer





FIRST VINTAGE BOOKS EDITION, JULY 1994

Copyright © 1993 by Ronald Dworkin
Preface copyright © 1994 by Ronald Dworkin

All rights reserved. Published in the United States by Vintage Books, a division of Penguin Random House LLC, New York, and distributed in Canada by Random House of Canada, a division of Penguin Random House Canada Limited, Toronto. Originally published in hardcover in the United States by Alfred A. Knopf, a division of Penguin Random House LLC, New York, in 1993.

Library of Congress Cataloging-in-Publication Data
Dworkin, R. M.
Life’s dominion: an argument about abortion, euthanasia, and individual freedom / Ronald Dworkin.—1st Vintage Books ed.
p.   cm.
Originally published: New York: Knopf, 1993.
1. Abortion—Law and legislation—United States. 2. Euthanasia—United States. 3. Abortion. 4. Euthanasia. 5. Human rights.
I. Title.
[KF9315.D85    1994]
344.73′04192—dc20
[347.3044192]            93-42582
CIP

Vintage Books Trade Paperback ISBN 9780679733195
Ebook ISBN 9780307787910

www.vintagebooks.com

v3.1_r1





CONTENTS


Cover

Other Books by This Author

About the Author

Title Page

Dedication

Copyright



Preface to the Vintage Edition

1.  The Edges of Life

2.  The Morality of Abortion

3.  What Is Sacred?

4.  Abortion in Court: Part I

5.  The Constitutional Drama

6.  Abortion in Court: Part II

7.  Dying and Living

8.  Life Past Reason


Notes

Acknowledgments






PREFACE
to the Vintage Edition

This is a book about death and life, and about the bearing of each on the other. It is also, by way of illustration, a book about the two most savagely debated contemporary moral issues: abortion and euthanasia. The argument about abortion, understandably, has provoked a great part of the critical attention the book has received. In the long run, however, the argument about euthanasia—about the impact of the book’s view of life and death on the right to die—may prove more radical, more controversial, and, to most people, more important for their own lives.

Both these issues, though, may soon seem relatively easy when set beside new questions about human beings’ control of their own reproduction. These terrible questions will be provoked by our science and medicine—a variety of new technical developments in genetics and reproductive science have been announced in the year since the book was first published—but the shape of these questions will also be governed by the main sustaining idea this book studies, which is our shared conviction that human life, in any form, has inherent, sacred value, and that whatever choices we have about birth or death should be made, so far as possible, to respect and not dishonor that profound value.

We stand on the edge of a new age of religion, though a very different one from the long religious era that history began to leave behind in the eighteenth century. Not since then have we been forced publicly to consider questions of such cosmic scope; we have learned to enjoy a separation between religious issues, which we leave to individual conviction, and secular issues, which must be decided in politics. But one of the main and most controversial claims of this book is that the issues about reproduction and death we must now confront are essentially religious issues, and that, I believe, will prove even more evidently so about the larger, still unformed but obviously menacing questions of tomorrow. We shall have to transform our sense not only of what issues are religious ones, but of why freedom of religious conscience is so crucial, and of what it embraces. If my arguments are right, we must learn new lessons about how to take individual responsibility seriously in politics, beginning with abortion and euthanasia, and ending we have no idea where.

Life’s Dominion has been fortunate in attracting conscientious reviewers, and I am grateful for this opportunity to alert readers to certain of the issues they raised. Some were puzzled by what they took to be my political expectations. They thought I believed that the book would convince all anti-abortion campaigners to lay down their placards and join the pro-choice party instead, and critics pointed out, correctly, that the motives that drive many enemies of freedom of choice are too deep—too unexamined, unreasoned, and visceral—to respond to argument at all. I did not mean to deny this: people who are willing to shoot doctors in front of abortion clinics are unlikely to read a book like this one, or to be persuaded by it if they did.

I had a different ambition. I said that if the book’s arguments were sound, they might allow us “even cautiously to raise our hopes that Americans and people in other countries where liberty is prized might find a collective solution to the political controversy that all sides could accept with dignity” (this page). Many people, I believe, are anxious for such a solution, but hesitate because they think it would be a betrayal of their principles if they were to accept any political settlement that allows women complete freedom to abort a fetus early in pregnancy. They believe that they cannot accept such a freedom without compromising their own dignity, because they assume that their own opposition to abortion rests on the assumption that abortion is murder, the cruelest possible violation of the rights of an unborn child, a crime they cannot in good conscience overlook or condone.

I do hope to convince such people, if they are willing to listen, that they have misunderstood the basis of their own convictions. Or, in any case, that there is a persuasive view of the moral controversy that would allow them to continue to believe, with great passion, that abortion is morally wicked but also to believe, with equal passion, that pregnant women should be free to decide otherwise if their own convictions permit or require. That is the ecumenical ambition of this book.

Some critics resisted my suggestion that a great many people have indeed misunderstood their own convictions about abortion. According to these critics, people who say that a fetus has rights and interests of its own and that abortion is therefore murder mean exactly what they say. The critics agree with my argument that most of the people who say they hold this view also hold opinions that are inconsistent with it, and most of the critics also agree that the view makes no logical sense. But, they say, there is no reason why people cannot hold inconsistent opinions or why their opinions must make any sense. I believe this is uncharitable, and relies on much too crude a conception of interpreting or understanding what someone else has in mind.

If the arguments of this book are sound, people cannot have the thought that a fetus has interests of its own from the moment of conception, because there is no such thought to be had. If people were to carry placards announcing a belief in square circles, we would not do well to understand them as thinking that circles could be square. We would search for some coherent thought to attribute to them, a different thought they meant to express by saying what they did. The idea that a fetus can have interests of its own before it can have any kind of mental life is not so obviously a self-contradiction as the claim that a circle can be square. But, if my arguments are right, it makes no more sense. So we cannot claim to understand people if we attribute that “idea” to them: attributing incoherence is rather a confession of failure to understand. We must do better, and that is what I try to do.

Some commentators expressed concern about a different part of my argument: they worried that my discussion of ways of reading the American Constitution, in Chapter 5, considers only two extreme views and ignores more moderate views between the two extremes. I do describe only two polar views. The first insists that lawyers and judges should read even the abstract clauses of the Constitution (like the due process and the equal protection clauses that have played a prominent role in legal debates about abortion and the right to die) in a guarded way, so that their force is limited, so far as possible, to what the statesmen and politicians who enacted them expected. The second supposes that these abstract clauses lay down abstract moral principles that lawyers and judges must apply as moral principles, limited not by the concrete expectations of their authors, but rather by a sense of consistency and integrity with past judicial decisions and past political tradition. I argue for the second view.

It is tempting to suppose that there must be intermediate approaches to constitutional interpretation, between these two extremes. But I should alert readers to my arguments, in Chapter 5, that in fact there are no principled approaches that fall between the two I describe, because any decision to temper the abstraction of the very general principles the constitutional framers created out of deference to some of the framers’ own convictions, though not others, would be arbitrary. Of course I may be wrong in these opinions, but the critics did not explain why. Nor, in my view at least, has any plausible intermediate view been articulated or defended.

This book describes the main recent history of the abortion and euthanasia controversies in the United States and elsewhere to the date of its publication. There is relatively little to add to that history now. In July 1993 the House of Representatives voted, by an unexpectedly large margin, to retain the Hyde Amendment, which prohibits the use of Medicaid funds to pay for abortions for poor women. But the House did broaden the exception to that prohibition, which had allowed payment for abortions necessary to save the life of the mother, to include abortions of pregnancies that began in rape or incest as well. The Senate adopted the House’s provision and exceptions, making them law, in September 1993. President Clinton then issued a directive, effective January 1, 1994, ordering states to pay for abortions in the excepted categories. Clinton’s draft Health Security Act published in the fall of 1993, as it now stands, provides insurance for the cost of abortion as part of the standard health insurance package that must be offered to everyone, including those unable to pay the cost of such insurance themselves. Congress’ refusal to repeal the Hyde Amendment outright has made some commentators doubt that it will approve such a provision in any national health scheme.

The headlines about euthanasia continue to be dominated, in the United States, by the activities of Dr. Jack Kevorkian, who has now been present at the suicides of twenty patients. Kevorkian was jailed in November 1993 for violating a new Michigan statute that makes assisting suicide a crime, and lost fifteen pounds on a hunger strike before his release. The statute has now been held unconstitutional by three lower-court Michigan judges, and a ruling on its constitutionality, by Michigan’s Court of Appeals, is expected soon.

In February 1994 a Select Committee of the House of Lords in Britain recommended, as it was widely expected to do, against changing the law of that nation to permit voluntary euthanasia. The committee said that it had given considerable thought to the arguments of this book, which call for such a change, but decided against it for two reasons: that it would be difficult to draft a law that would offer adequate protection against abuse, and that elderly, sick people might feel pressure to request death if it were possible for them to do so. In Chapter 7, I try to explain why these arguments are inadequate. Indeed, the committee itself recommended that doctors should have great discretion in deciding when to terminate life support for an unconscious patient, even though that discretion, too, is open to abuse, and even though relatives might pressure doctors out of their own interests. Many commentators in Britain expressed the view that the weakness of the committee’s arguments for not permitting voluntary euthanasia would encourage continued pressure for change in that country.

Ronald Dworkin

March 1994


1
THE EDGES OF LIFE

Abortion, which means deliberately killing a developing human embryo, and euthanasia, which means deliberately killing a person out of kindness, are both choices for death. The first chooses death before life in earnest has begun, the second after it has ended. Each choice has been condemned and defended for millennia. But never have the arguments been so passionate, so open, and so evenly divided, and never has controversy about each one been so closely connected to controversy about the other, as in the United States and Europe now.

The argument over euthanasia has suddenly exploded into frontpage news. Doctors are now beginning openly to admit what the profession once kept secret: that doctors sometimes kill patients who ask to die, or help such patients to kill themselves. No Western country formally permits doctors to kill patients, but the Dutch parliament has declared that doctors who do so will not be punished if they follow statutory guidelines. Euthanasia now accounts for 2 percent of deaths in that country, and the Dutch practice has provoked intense controversy not only there but in America and elsewhere. In 1991, a New York doctor disclosed that he had prescribed lethal pills for a leukemia patient and had told her how many she should take to die. The patient had followed his instructions, and a grand jury was asked to decide whether he should be prosecuted for assisting suicide, a crime punishable by a jail term. It decided that he should not. In 1992, in England, a doctor injected potassium chloride into a rheumatoid arthritis patient dying in horrible pain and begging to be killed; the doctor reported the injection in hospital records and he was prosecuted and convicted of attempted murder. (The charge would have been murder if the body had not been cremated, and an autopsy had shown that the injection had actually killed her.) In two American states the question of whether euthanasia should be treated as an act of mercy or an act of murder has been fought out in politics. In 1991, the voters of Washington State narrowly defeated a referendum bill that would have legalized euthanasia there, and in 1992 similar legislation was defeated in California. In both cases it was expected, well before the election, that the bill would pass, but groups opposing euthanasia, including the Catholic church, waged bitter and effective campaigns, spending far more than the groups supporting it. Two days after the California election, however, the prestigious New England Journal of Medicine published two articles, one supporting physician-assisted suicide and the other direct euthanasia. No one thinks that the issue has yet been resolved in the United States—Newsday said that it “will be at the front of the ‘rights’ agenda for some time to come.”1

But almost everywhere the battle over abortion is even fiercer and politically more important than the argument over euthanasia. The war between anti-abortion groups and their opponents is America’s new version of the terrible seventeenth-century European civil wars of religion. Opposing armies march down streets or pack themselves into protests at abortion clinics, courthouses, and the White House, screaming at and spitting on and loathing one another. Abortion is tearing America apart. It is also distorting its politics, and confounding its constitutional law.

The dispute racks other nations as well. Battles between “pro-choice” and anti-abortion groups erupt periodically throughout Europe, and Germany’s struggle to adopt a national abortion law illustrates the depth of the divisions. Before the reunification of West and East Germany in 1989, the abortion laws of the two countries differed dramatically. Though the formerly very strict West German law had been liberalized in the 1970s, it still required a doctor’s certificate of necessity even in early pregnancy. East Germany, however, like other Communist countries, permitted abortion on demand, and many people there regarded it as a normal method of birth control. Even in the heady days of reunification, the two former nations could not agree on a unified law for the new country, and they decided to leave the old East German law in force in its former territory, as a transitional measure. That glaring exception to reunification was necessary because the issue was too emotional and too politically sensitive for any other solution to be reached. In 1992, after an agonized debate that split the governing Christian Democrat party, the unified parliament finally adopted a compromise law for the whole nation—it permitted pregnant women to decide for themselves whether they need an abortion during the first three months of pregnancy—but opponents claimed that the new law was unconstitutional and appealed to the German Constitutional Court, which has yet to announce its decision. In Poland—another former Communist country in which abortion was available virtually on demand, but which, unlike East Germany, is predominantly Catholic—political change has produced a very different result. In 1993, Poland adopted a new abortion law more restrictive than that of any European nation except Ireland.

Italy and Spain have recently adopted more liberal abortion laws, but over the fierce opposition of the Catholic church, which is politically powerful in those countries and continues to press for a return to a stricter régime. Britain liberalized its law in 1967, but the argument over abortion did not stop, and “pro-life” groups have waged a strenuous, to some extent successful battle to make it stricter. Ireland is once again convulsed over abortion, despite the church’s great political power there. In 1983, after an emotional political battle, the Irish constitution had been amended to acknowledge the right of an “unborn child” to life. It became common for Irishwomen who wanted abortions, and could afford the trip, to have them in Britain, and some Irish priests, who disapproved of their church’s flat condemnation, even helped make the arrangements.2 But in 1992, the parents of a fourteen-year-old pregnant rape victim about to travel to London for an abortion contacted the Irish police to ask them whether a chromosome test on the fetus* would be helpful in finding the rapist. The police, thus put on official notice of the girl’s intention to do something they believed they could not ignore, obtained an injunction prohibiting the abortion. The furor that decision created—protests broke out not only in Ireland but in London and New York as well—made the Irish Supreme Court eager to find some way to lift the injunction, which it did. That decision created great outrage in turn, and a new Irish prime minister, just beginning his term, was forced to schedule another national referendum, in November 1992, in which the Irish voters declined to amend the constitutional provision to allow terminating a pregnancy to protect “the life, as distinct from the health, of the mother,” but in which they did amend it to declare that women may travel abroad for an abortion, and that information about foreign abortion services may be distributed within Ireland.3

A FAMOUS CASE

But the war over abortion seems fiercer and more violent in America than anywhere else. Why? Part of the reason lies in the peculiar paradox of America’s ambivalence toward religion. Though American law insists on a sharp formal separation between church and state, and though the Supreme Court has forbade even nondenominational prayer in public schools, the United States is nevertheless among the most religious of modern Western countries and, in the tone of some of its most powerful religious groups, by far the most fundamentalist.4 That religiosity mixes explosively with progressive women’s movements, which aim to emancipate women from traditional religious conceptions of their responsibilities and sexuality. Women’s movements are also more powerful in the United States than anywhere else.5

Many commentators insist, however, that the major cause of the confrontational nature of the American abortion controversy is the way that the American law on abortion was created.6 In other countries abortion law was formed by a variety of political and legislative compromises. In the United States, however, the law was imposed not after political struggle and accommodation but by the sole fiat of the Supreme Court. Under the Constitution, the Court has the power to rule that laws that have been adopted by Congress or by any of the states are unconstitutional, that is, are invalid because they are inconsistent with constraints the Constitution imposes on the government. Once the Supreme Court has spoken, no other branch of government can contravene its decision, no matter how great a majority of the people oppose it. True, the people can reverse a Supreme Court decision by amending the Constitution explicitly to give legislators the power the Supreme Court said that they lack. But it is extremely difficult to do this, and, in practice, politicians and people who hate a Supreme Court decision can only hope that new justices will be appointed who agree with them, and that one day a revamped Supreme Court will overrule its own past decision, which it has the power to do.

In 1973, in the famous case of Roe v. Wade, the Court declared (by a vote of seven to two) that the abortion law of Texas, which made abortion a crime except when performed to save a mother’s life, was unconstitutional.7 It went further: it said, in effect, that any state law that forbade abortion in order to protect a fetus within the first two trimesters of pregnancy—before the seventh month—was unconstitutional.8 It said that states can prohibit abortion in order to protect a fetus’s life only in the third trimester (when only .01 percent of abortions, most of them necessary for medical reasons, are performed anyway). At a stroke, a court of nine judges in Washington, D.C., who were appointed rather than elected to their offices, and who were not even unanimous in their decision, had radically changed the laws of almost every one of the fifty American states. Many people, particularly women, were delighted. Others, particularly members of various religious groups, felt they had been kicked in the stomach: a distant court had told them they had to condone what their instincts and religions told them was the wholesale murder of innocent unborn children. The war over abortion began and has not flagged since. “Pro-life” groups, some of them organized and orchestrated by the Catholic church, turned to politics. They tried to persuade Congress to begin the process of amending the Constitution explicitly to declare that fetuses were to be treated as persons under that document, that their lives were to be protected as fully as any other person’s life.

That campaign failed. But “pro-life” groups battled on many other fronts as well. They waged a public-relations war, distributing films and ultrasonic photographs of advanced fetuses that already looked like babies and that, when prodded, moved in ways that suggested pain. They staged sit-ins and rallies and demonstrations, like the violent and frightening riots in Wichita, Kansas, in 1991, aimed at stopping patients from entering abortion clinics. And they urged their members to vote only for politicians dedicated to changing the law so that abortion would be illegal once again.

Republican presidential platforms called for a constitutional amendment forbidding abortion, and also called for “appointment of judges who respect traditional family values and the sanctity of innocent human life,” by which they meant judges who would vote to overrule Roe v. Wade and return control over abortion to the legislators of each state.9 Presidents Reagan and Bush, elected under that promise, imposed the most stringent ideological tests for judicial appointments ever seen in America, not only for appointments to the Supreme Court but to all the subordinate federal courts as well. Until June 1992, most experts anticipated that at least four of the five justices those two presidents had appointed to the Supreme Court would vote to overrule Roe v. Wade as soon as an appropriate opportunity arose, joining the two original dissenting justices, William Rehnquist (by 1992 the Chief Justice) and Byron White, to provide more than enough votes for overruling.

But in that month, the Supreme Court handed down its decision in Planned Parenthood of Southeastern Pennsylvania v. Casey, upholding certain restrictions that Pennsylvania had placed on abortion. Much to almost everyone’s surprise, in the course of that decision three of the Reagan-Bush appointees—Justices O’Connor, Kennedy, and Souter—announced that they supported Roe v. Wade, or at least what they called its “central holding.”10 Since two of the other justices then on the Court—Justice Blackmun, who had written the Court’s opinion in Roe, and Justice John Paul Stevens—also declared their continuing firm support for Roe, five out of nine members of the Court endorsed a constitutional right to abortion. Later in 1992, this time by a six-three vote, the Court refused to review a lower-court decision striking down Guam’s new anti-abortion statute.11

Roe is still under threat, however. In Casey, the four remaining justices—Rehnquist and White and the two other Reagan-Bush appointees, Antonin Scalia and Clarence Thomas—made it plain that they would vote to reverse Roe as soon as another occasion presented itself. In his separate opinion, Justice Blackmun reminded the nation that he was eighty-three, and could not serve on the Court “forever.” President Clinton indicated, during the 1992 presidential campaign, that he would not appoint anyone to the Supreme Court who would vote to overturn Roe, and if Blackmun or any other justice retires during the Clinton presidency, the decision will presumably still be safe. But so long as the abortion issue remains as divisive in America as it has been, fate and a different president may one day supply the fifth vote that would make the famous decision only history.

A CRUCIAL DISTINCTION

Some commentators believe that if Roe were one day overruled, the American people would then reflect and bargain together, state by state, in the normal political way, to produce compromises everyone could live with. But there is little evidence so far that this is what would happen. During the period in which it was widely expected that Roe would soon be reversed, some American jurisdictions, including not only Guam but Louisiana and Utah, passed new, very strong anti-abortion statutes that showed no sign of compromise or accommodation—Guam’s permitted no exceptions for rape or incest, for example.

Several books have recently been published urging that common ground be found between the two sides, or, if that is impossible, that Americans learn to live together disagreeing about abortion as they disagree about other matters.12 But the authors who urge compromise urge it, understandably, on terms that protect what they themselves believe to be fundamental principles of justice. Those who believe that women have a fundamental right to make their own decisions about abortion, for example, insist that any acceptable solution must respect that principle. But no proposal that does respect it could possibly be accepted by people who believe that abortion is murder, that it violates the most fundamental rights and interests of unborn children.

That is why reasonable-sounding proposals that the abortion issue should somehow be resolved by compromise seem unrealistic. For these proposals do not challenge the standard view of the character of the abortion argument—the standard view of what the argument is about—according to which the issue turns on what answer one gives to a polarizing question. Is a fetus a helpless unborn child with rights and interests of its own from the moment of conception? If so, then permitting abortion is permitting murder, and having an abortion is worse than abandoning an inconvenient infant to die. If not, then people who claim to be “pro-life” are either acting in deep error or are sadistic, puritanical bigots, eager not to save lives but to punish women for what they regard as sexual sin.

Self-respecting people who give opposite answers to the question of whether a fetus is a person can no more compromise, or agree to live together allowing others to make their own decisions, than people can compromise about slavery or apartheid or rape. For someone who believes that abortion violates a person’s most basic interests and most precious rights, a call for tolerance or compromise is like a call for people to make up their own minds about rape, or like a plea for second-class citizenship, rather than either full slavery or full equality, as a fair compromise of the racial issue.

So long as the argument is put in those polarized terms, the two sides cannot reason together, because they have nothing to reason, or to be reasonable, about. One side thinks that a human fetus is already a moral subject, an unborn child, from the moment of conception. The other thinks that a just-conceived fetus is merely a collection of cells under the command not of a brain but of only a genetic code, no more a child, yet, than a just-fertilized egg is a chicken. Neither side can offer any argument that the other must accept—there is no biological fact waiting to be discovered or crushing moral analogy waiting to be invented that can dispose of the matter. It is a question of primitive conviction, and the most we can ask, of each side, is not understanding of the other, or even respect, but just a pale civility, the kind of civility one might show an incomprehensible but dangerous Martian. If the disagreement really is that stark, there can be no principled compromise but at best only a sullen and fragile standoff, defined by brute political power. If Roe v. Wade were to be overruled, then America would soon be divided like an irregular checkerboard between states in which anti-abortion forces were powerful, and abortion largely prohibited, and those in which these forces were weak and abortion more freely available.

It is a major theme of this book, however, that this conventional, pessimistic understanding of the character of the abortion argument is wrong, that it is based on a widespread intellectual confusion we can identify and dispel. Once the confusion has been identified, we will see that a responsible legal settlement of the controversy, one that will not insult or demean any group, one that everyone can accept with full self-respect, is indeed available.

I can describe this intellectual confusion at once in very general terms. The public argument over abortion has failed to recognize an absolutely crucial distinction. One side insists that human life begins at conception, that a fetus is a person from that moment, that abortion is murder or homicide or an assault on the sanctity of human life. But each of these phrases can be used to describe two very different ideas.

First, they can be used to make the claim that fetuses are creatures with interests of their own right from the start, including, preeminently, an interest in remaining alive, and that therefore they have the rights that all human beings have to protect these basic interests, including a right not to be killed. Abortion is wrong in principle, according to this claim, because abortion violates someone’s right not to be killed, just as killing an adult is normally wrong because it violates the adult’s right not to be killed. I shall call this the derivative objection to abortion because it presupposes and is derived from rights and interests that it assumes all human beings, including fetuses, have. Someone who accepts this objection, and who believes that government should prohibit or regulate abortion for this reason, believes that government has a derivative responsibility to protect a fetus.

The second claim that the familiar rhetoric can be used to make is very different: that human life has an intrinsic, innate value; that human life is sacred just in itself; and that the sacred nature of a human life begins when its biological life begins, even before the creature whose life it is has movement or sensation or interests or rights of its own. According to this second claim, abortion is wrong in principle because it disregards and insults the intrinsic value, the sacred character, of any stage or form of human life. I shall call this the detached objection to abortion, because it does not depend on or presuppose any particular rights or interests. Someone who accepts this objection, and argues that abortion should be prohibited or regulated by law for this reason, believes that government has a detached responsibility for protecting the intrinsic value of life.

This distinction between derivative and detached grounds for protecting human life is even easier to understand in the context of euthanasia. In 1989, the Supreme Court of Missouri decided that the parents of Nancy Cruzan—a young woman who had been injured in a car crash that had left her in what doctors call a persistent vegetative state—had no right to order a hospital to withdraw the feeding tubes that were keeping their daughter alive. The court said that Missouri was entitled to keep Nancy Cruzan alive out of respect for the sanctity of life. The United States Supreme Court later upheld this decision.13 Chief Justice Rehnquist, in a complex opinion I shall discuss in chapter 7, amplified the Missouri court’s claim about the sanctity of life: he said that Missouri, as a community, had legitimate reasons for keeping Nancy Cruzan alive, even on the assumption that remaining alive was against her own interests, because the state was entitled to say that it is intrinsically a bad thing when anyone dies deliberately and prematurely. Justice Scalia, concurring, was even more explicit in stating that the intrinsic value of human life does not depend on any assumption about a patient’s rights or interests; states have the power, he said, to prevent the suicide of competent people who rightly think they would be better off dead, a power that plainly is not derived from any concern about their rights and interests. If such people’s taking their own lives is wrong, this is in spite of, not because of, their rights. It is because their lives have intrinsic value—are sacred—even if it is not in their own interests to continue living.

Similarly, the idea that abortion is sinful or wicked because human life is sacred is very different from the claim that it is sinful or wicked because a fetus has a right to live. The former offers an argument against abortion that does not in any way presume that a fetus is a person with rights or interests of its own. For just as someone can think it wrong to remove life support from a permanently vegetative patient or to assist a dying cancer patient to kill himself, whether or not death is in the patient’s interests, so one can think it wrong to destroy a fetus whether or not a fetus has any interests to protect. The belief that human life in any form has intrinsic, sacred value can therefore provide a reason for people to object violently to abortion, to regard it as wicked in all circumstances, without in any way believing that a tiny collection of cells just implanted in the womb, with as yet no organs or brain or nervous system, is already something with interests and rights. Someone who does not regard a fetus as a person with rights and interests may thus object to abortion just as strenuously as someone who insists it is. But he will object for a different reason and, as I shall try to show, with very different implications for the political question of whether and when the state ought to prohibit or permit abortion.

The confusion that I believe has poisoned the public controversy about abortion, and made it more confrontational and less open to argument and accommodation than it should be, is the confusion between these two kinds of reasons for believing that abortion is often, perhaps always, morally wrong. The scalding rhetoric of the “pro-life” movement seems to presuppose the derivative claim that a fetus is from the moment of its conception a full moral person with rights and interests equal in importance to those of any other member of the moral community. But very few people—even those who belong to the most vehemently anti-abortion groups—actually believe that, whatever they say. The disagreement that actually divides people is a markedly less polar disagreement about how best to respect a fundamental idea we almost all share in some form: that individual human life is sacred. Almost everyone who opposes abortion really objects to it, as they might realize after reflection, on the detached rather than the derivative ground. They believe that a fetus is a living, growing human creature and that it is intrinsically a bad thing, a kind of cosmic shame, when human life at any stage is deliberately extinguished. Much of this book is an extended argument for this unorthodox view of the abortion controversy, and about the legal and political consequences of seeing the controversy in that light.

Commentators are often struck by what they take to be signal inconsistencies in Americans’ opinions about abortion as revealed in polls. Though poll results differ considerably, many of them report a continuing widespread moral condemnation of abortion. A Gallup poll taken in 1991, for example, on behalf of an organization called Americans United for Life, asked those it polled to choose from a list the statement that best represented their views. Of those who responded, 36.8 percent chose “Abortion is just as bad as killing a person who has already been born, it is murder”; 11.5 percent chose “Abortion is murder, but it is not as bad as killing someone who has already been born”; and 28.3 percent chose “Abortion is not murder, but it does involve the taking of human life.” A 1990 Wirthlin poll commissioned by the United States Catholic Conference asked people to assess the statement “All human life, including that of the unborn, should be protected.” Thirty-one percent of respondents found that statement extremely convincing, 29 percent found it very convincing, 22 percent found it not very convincing, and 11 percent found it not convincing at all. Those polled were divided, in approximately the same way, about the statement “Every unborn child has a basic right to life.”14

But polls also show that a great and growing number of Americans believe that abortion should not be prohibited by law. A Time/CNN poll conducted in August 1992 reported that 49 percent of those interviewed agreed that “a woman should be able to get an abortion if she decides she wants one no matter what the reason,” and a further 38 percent agreed that abortion should be legal in certain circumstances. Only 10 percent said that abortion should be illegal in all circumstances.15 An NBC News/Wall Street Journal poll conducted in July 1992 reported that only 26 percent of those responding thought that abortion should be illegal, while 67 percent did not.16 The same Wirthlin/Catholic Conference poll that reported 60 percent of respondents as finding it either extremely or very convincing that the life of the unborn should be protected, and that unborn children have a right to life, also reported that only 7 percent said that abortion should be illegal in all circumstances, and only 14 percent said that it should be legal only when necessary to save the life of the mother.17 Even allowing for mistakes, for variations among the groups sampled in different polls, and for the inevitable distorting effect of different ways of framing the same questions, these results may seem baffling.

They are baffling, however, only if we interpret people’s statements that abortion is murder, or as bad or nearly as bad as murder, or that unborn life must be protected, or that unborn children have a “right” to live, as expressing what I called the derivative view that a fetus has rights and interests of its own. No one can consistently hold that a fetus has a right not to be killed and at the same time hold it wrong for the government to protect that right by the criminal law. The most basic responsibility of government, after all, is to protect the interests of everyone in the community, particularly the interests of those who cannot protect themselves.

But there is no inconsistency whatsoever if we suppose that people who condemn abortion as morally wrong are actually relying on what I called the detached explanation of why it is wrong—if we suppose, that is, that they share a profound conviction that it is intrinsically wrong deliberately to end a human life. It is perfectly consistent to hold that view, even in an extreme form, and yet believe that a decision whether to end human life in early pregnancy must nevertheless be left to the pregnant woman, the person whose conscience is most directly connected to the choice and who has the greatest stake in it.

That combination of views is not only consistent but is in keeping with a great tradition of freedom of conscience in modern pluralistic democracies. It is a very popular view that government has no business dictating what its citizens should think about ethical and spiritual values, especially religious ones. Many people consider the religious practices (or nonpractices) of others to be deeply contemptuous of cosmic truths of the greatest possible importance. They believe, for example, that atheists grossly misunderstand the source and character of the objective value of human life. A few centuries ago, people killed one another because they thought that some forms of heresy or disbelief were too wicked, too insulting to the fundamental basis of the moral order, to be tolerated. But now most Americans and most people in other Western democracies take the opposite view. We think that it is a terrible form of tyranny, destructive of moral responsibility, for the community to impose tenets of spiritual faith or conviction on individuals. If the great battles over abortion and euthanasia are really about the intrinsic, cosmic value of a human life, as I claim they are, then those battles have at least a quasi-religious nature, and it is hardly surprising that many people believe both that abortion and euthanasia are profoundly wrong and that it is no part of the proper business of government to try to stamp them out with the jackboots of the criminal law.18

So the polls suggest one reason for rejecting the conventional explanation that the abortion debate is about whether a fetus has rights and interests, and for replacing it with the explanation I have proposed. We also have another, rather different, reason for the same choice: that it is very hard to make any sense of the idea that an early fetus has interests of its own, in particular an interest in not being destroyed, from the moment of its conception.

Not everything that can be destroyed has an interest in not being destroyed, of course. A beautiful sculpture can be smashed, and that would be a terrible insult to the intrinsic value that great works of art embody and also very much against the interests of people who take pleasure in seeing or studying them. But a sculpture has no interests of its own; a savage act of vandalism is not unfair to it. Nor is it enough, for something to have interests, that it be alive and in the process of developing into something more mature—it is not against the interests of a baby carrot that it be picked early and brought to the table as a delicacy—nor even that it be something that will naturally develop into something different or more marvelous: a butterfly is much more beautiful than a caterpillar, but it is not better for the caterpillar to become one. Nor is it enough, for something to have interests, that it might, if treated in the right way, grow or develop into a human being. Imagine that (as some scientists apparently think conceivable) doctors were able to produce a child from an unfertilized ovum, by parthenogenesis.19 Menstruation would still not be against an ovum’s interests; a woman who used contraception would not be violating some creature’s fundamental right every month.

Nor is it even enough, for something to have interests, that it be actually en route to becoming a full human being. Imagine that, just as Dr. Frankenstein reached for the lever that would bring life to the assemblage of body parts on his laboratory table, someone appalled at the experiment smashed the apparatus. That act, whatever we think of it, would not have been harmful or unfair to the assemblage, or against its interests. It might be objected that a newly conceived fetus, unlike an unfertilized ovum or a collection of spare body parts, is growing into a filli human being on its own, with no outside help needed. But that isn’t true—external help, either from a pregnant woman or from scientific ingenuity, is essential. In any case, the difference is irrelevant to the present question; the collection of body parts wouldn’t have interests—stopping the experiment before it came to life wouldn’t be harmful to it—even if Dr. Frankenstein had designed the procedure to work automatically unless interrupted, and that automatic procedure had already begun. It makes no sense to suppose that something has interests of its own—as distinct from its being important what happens to it—unless it has, or has had, some form of consciousness: some mental as well as physical life.20

Creatures that can feel pain have an interest in avoiding it, of course. It is very much against the interests of animals to subject them to pain, in trapping them or experimenting on them, for example. It is also very much against the interests of a fetus with a nervous system sufficiently developed to feel pain to inflict pain on it. But a fetus cannot be aware of pain until late in its mother’s pregnancy, because its brain is not sufficiently developed before then. True, electrical brain activity arises in a fetus’s brain stem, and it is capable of reflex movement, by approximately the seventh week after conception.21 But there is no ground for supposing that pain is possible before a connection is made between the fetus’s thalamus, into which peripheral nerve receptors flow, and its developing neocortex; and though the timing of that connection is still uncertain, it almost certainly takes place after mid-gestation. (One recent study concluded that “thalamic fibers pass into the human neocortex at about 22–23 weeks’ gestation.”22) These thalamic fibers do not begin to form synapses with cortical neurons until some later time, moreover, which has been estimated to be at about twenty-five weeks. According to a leading embryologist, “This process of vastly enhanced connectivity among cortical neurons presages a change in the electrical patterns observed in the brain via electroencephalograms. The patterns tend to become more regular and to show resemblance to adult patterns associated with sleeping and waking states. Such criteria lead some investigators to suggest that an adequate neural substrate for experienced pain does not exist until about the seventh month of pregnancy (thirty weeks), well into the period when prematurely born fetuses are viable with intensive life support.… To provide a safe margin against intrusion into possible primitive sentience,” that expert continued, “the cortical maturation beginning at about thirty weeks is a reasonable landmark until more precise information becomes available. Therefore, since we should use extreme caution in respecting and protecting possible sentience, a provisional boundary at about twenty-six weeks should provide safety against reasonable concerns. This time is coincident with the present definition of viability.”23

Of course, many acts that cause people no physical pain are against their interests. Someone acts against my interests when he chooses someone else for a job I want, or sues me, or smashes into my car, or writes a bad review of my book, or brings out a better mousetrap and prices it lower than mine, even when these actions cause me no physical pain and, indeed, even when I am unaware that they have happened. My interests are in play in these circumstances not because of my capacity to feel pain but because of a different and more complex set of capacities: to enjoy or fail to enjoy, to form affections and emotions, to hope and expect, to suffer disappointment and frustration. Since a creature can be killed painlessly, even after it has the capacity to feel pain, it is these more complex capacities, not the capacity to feel pain, that ground a creature’s interests in continuing to live. It is not known when these more complex capacities begin to develop, in primitive or trace or shadowy form, in human beings. But it seems very unlikely that they develop in a human fetus before the point of cortical maturation, at around thirty weeks of gestational age, at which cortical electrical activity becomes more complex and periods of wakefulness can be distinguished by electroencephalogram from periods of sleep.24 “Electrical activity of the brain begins to show intermittent patterns resembling some of those seen in normal adults” only at that point.25

Embryology has much more to discover about the development of the fetal nervous system, of course. As the expert I just quoted remarked, “The designation of twenty-six weeks as a safe barrier against the invasion of sentience … almost certainly will change as more sophisticated and penetrating information accumulates on the time of advent of sentience. That time is far more likely to be later than twenty-six weeks than earlier.”26 But it seems beyond challenge that a fetus does not have the neural substrate necessary for interests of any kind until some point relatively late in its gestation.

This important point—that an immature fetus cannot have interests and therefore cannot have an interest in surviving—is often overlooked because people are mistakenly drawn to an argument to the contrary something like this: It is very much in my interests that I am alive now and was not killed at any moment in the past. So when I was a just-conceived fetus, it must have been in my interests not to be aborted. Therefore any fetus has interests from the moment of its conception, and abortion is against those interests. This argument is fallacious, but we will have to take care to see why.

Once creatures with interests exist, then it makes sense to say, in retrospect, that certain events would have been against those interests if they had happened in the past. But it doesn’t follow that if these events had happened they would have been against anyone’s interests when they did. It is in the interests of every human being now alive, we might assume, that the earth did not explode in a collision with a gigantic meteor millions of years ago. But it does not follow that it would have been against any human being’s interests if the earth had exploded then, because there would then never have been any human beings against whose interests that could have been. It is in my interests that my father didn’t go on a long business trip the day before I was conceived. But it would not have been against anyone’s interests, in that way, if he had done so because, once again, there would never have been anyone whose interests it could have harmed.

Of course, when a fetus is aborted, there is a creature for whom someone might think this bad; there is at least a candidate for that role. But the fetus’s existence before it is aborted makes no difference to the logical point. If Frankenstein’s monster were actually brought to life, and felt and acted like a real person, then it would have interests like any other such person, and it would plainly have been against those interests, in retrospect, if Frankenstein’s apparatus had been smashed before the monster was created. But it doesn’t follow that the collection of body parts on the laboratory table had interests before the switch was thrown, even though those body parts did exist, as just body parts, at that time. Whether abortion is against the interests of a fetus must depend on whether the fetus itself has interests at the time the abortion is performed, not whether interests will develop if no abortion takes place.

That distinction may help explain what some observers have found puzzling. Many people who believe that abortion is morally permissible nevertheless think it wrong for a pregnant woman to smoke or otherwise behave in ways injurious to the child she intends to bear. Critics find that contradictory; they say that because killing something is worse than injuring it, it cannot be wrong to smoke and yet not wrong to abort. The mistake in this criticism is just the mistake we have been analyzing. If a woman smokes during her pregnancy, a human being may later exist whose interests will have been seriously damaged by her behavior; but if she aborts, no one will exist whose interests her behavior will have damaged. This does not mean, of course, that there is nothing wrong with abortion, nor even that abortion is not morally worse than risking the health of a child who will be born. But it does mean that if early abortion is wrong, it is not for this reason; it is not because abortion is against the interests of the fetus whose life it terminates.

So my suggestion that most people who oppose abortion do so on the “detached” grounds I described has important advantages. It makes that opposition more self-consistent than the “derivative” interpretation can, and ties it to an important tradition of religious toleration with substantial roots in all genuine modern democracies. It avoids attributing to people the scarcely comprehensible idea that an organism that has never had a mental life can still have interests. But you may nevertheless find my suggestion arrogant, because it seems to claim to understand people’s views about abortion better than they do themselves. After all, many people do say, and many of them carry banners declaring, that abortion is murder and that unborn people have a right to live. These phrases do seem to claim that fetuses have interests and rights.

But we must be careful to distinguish the public rhetoric in which people frame their opinions from the opinions themselves, which can sometimes be recovered only by a more careful examination than polls and demonstrations provide. Most people do not have grand theories about the metaphysical premises of their opinions about abortion, and very few have reflected about, or perhaps even noticed, the distinction I made between derivative and detached grounds for opposing abortion. Many people who are asked to state their views in a general and abstract way find it natural to use the strident and heated rhetoric that leaders of various interest groups have made prominent, whether or not it fits their actual instincts and convictions. They may act very differently from what their rhetoric suggests when making actual decisions in concrete circumstances involving their own family or friends or themselves. In the 1992 presidential campaign, for example, both President Bush and Vice President Quayle, who have each expressed “pro-life” views in the strongest orthodox terms, said they would support their own daughter or granddaughter who decided on abortion.27 They would hardly do that if they really thought that abortion meant the murder of their grandchildren or great-grandchildren. A 1980 New York Times/CBS News poll illustrates the uncertain match between rhetoric and actual beliefs, and the independent emotive power of rhetoric. Only 29 percent of those polled agreed with the statement that there should be a constitutional amendment prohibiting abortion, but 50 percent of the same group, answering a later, differently phrased version of the same question, said that they favored a constitutional amendment protecting the life of an unborn child.28

People who use the heated public rhetoric of “murder” and “homicide” to express their opposition to abortion might nevertheless, on reflection, agree that they hold the detached rather than the derivative view. They declare that abortion is murder, or just as bad as murder, and they insist that human life begins at conception, or that a fetus is a person from the beginning, not because they think a fetus has rights and interests but just to emphasize the depth of their feeling that abortion is wrong because it is the deliberate destruction of the life of a human organism. We shall see, in chapter 2, that “murder” and “homicide” are words that have been used, historically, in that way. Some people also express views about euthanasia using similar terms: it seems natural for them to say, for example, that allowing Nancy Cruzan to die was a form of murder. But they mean that her life, even in that horribly reduced state, was still a human life; they do not necessarily mean that allowing her to die was against her interests. They might even agree that, on the contrary, it was in her interests to die.
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