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TAX LAW IN TIMES OF CRISIS AND RECOVERY

This book examines the relationship between tax law and crisis. In times of environmental, financial, and public health breakdown, policymakers look to tax for solutions. Yet these crises also constrain the ways in which tax liabilities can be imposed and administered, and limit the revenues that can be collected. What should governments do in these circumstances and what are the wider consequences for states, societies, and institutions such as the EU?

The book shows how crises place strain on the basic functions of tax, including revenue-raising, institution-building, regulation, redistribution, and the structuring of society. These strains bear more heavily on some sections of business and society than others. This makes the tax consequences of crisis unpredictable. It also means that the best choice of legal response is not merely a technical matter. Instead, it engages deeper attitudes towards crisis relief, change, social values, and democratic control.

These issues are highlighted by COVID-19 but are of utmost lasting importance. The book takes a comprehensive approach and looks in more depth at the systemic roles that crises play in contemporary tax systems. It features an impressive cast of leading researchers across multiple jurisdictions and is essential for policymakers and scholars alike.
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Introduction

DOMINIC DE COGAN AND ALEXIS BRASSEY

I.Overview

This book is about the interaction of tax law and crises. At first sight this may seem a straightforward or even trivial matter. Crises happen and tax policy might help. Yet even the most cursory further examination suggests a much more complex picture. Tax systems operate in a social and economic context. Crises place intense pressure on societies and economies and hence change the context in which taxes operate. This can have both direct and indirect consequences for tax systems. In direct terms, crises often depress tax revenues whilst increasing the need for public funds, thus creating or exacerbating fiscal deficits. In indirect terms, crises can have uneven consequences for different demographics and sectors of the economy, disadvantaging some, leaving some relatively untouched and advantaging others. Crises can also exacerbate existing social problems, making the need for solutions to those problems even more pressing. All of this changes the profile of actors and activities subject to tax, with potential knock-on consequences for the revenue, distribution, behavioural and other implications of existing tax rules. In many instances these pressures are likely to be temporary, but in some circumstances they can contribute to ‘critical junctures’ and trigger more fundamental changes to tax law, states and societies.

These fundamental changes may initially appear temporary in nature. After all, during times of crisis, populations often look to government to solve extraordinary and temporary problems. For example, government responses to wartime conditions have typically extended well beyond the tax system and have involved such draconian measures as conscription and expropriation. Although these types of policy are often reversed after the cessation of hostilities, wartime tax measures can be extraordinarily persistent. The UK income tax itself was introduced in the last years of the eighteenth century and was presented as a temporary measure to pay for the French Revolutionary and Napoleonic Wars, and though it was repealed in 1816, it was reintroduced in 1842 and has been in place ever since.1 Similarly, the modern UK General Anti-Abuse Rule (GAAR) has echoes in earlier similar provisions in the Munitions Levy and Excess Profits Duty of 1915 and the Excess Profits Tax of 1939.2 In short, crises present challenges for governments in adapting tax systems to rapidly changing conditions but also opportunities for reform.

The ways in which crises affect tax systems are as various as the people, businesses and activities taxed, which is to say that they are almost impossible to categorise neatly. However, a convenient scheme that captures almost all of the phenomena discussed within this book is the division of the functions of tax into revenue-raising, regulation and redistribution. Hence, the raising of revenues during crises and the associated risks and opportunities for states forms the basis of the first part of this book, with the second part looking at similar matters in relation to the EU and other supranational institutions. The third part looks at the regulatory role of taxation with particular reference to the climate crisis, whilst the final and fourth part examines the implications of crises for tax justice, the distribution of resources and the social impact of taxation more generally.

II.Literature Review

The existing literature on tax law and crisis is extremely fragmented. As such, we are not aware of any existing publication that covers the same ground as the present volume despite the high importance of the topic. Nevertheless, this volume is rooted firmly in existing literature. In order to explore this literature, it is convenient to follow the basic structure outlined above, starting with ‘revenues and the tax state’ and then moving to ‘revenues and institution building above the state’, ‘environment and regulation’ and finally ‘justice, distribution and society’.

A.Revenues and the Tax State

There are relatively extensive literatures on the relationship between crises, state-building and state preservation. Much of this scholarship is historical in nature, partly because of the value of hindsight and archival material, and partly because scholarship on present-day tax systems often emphasises the importance of internationally coordinated responses and correspondingly downplays discussion of the tax state at national level. There is, in any case, a wealth of material on the systemic effects of historical crises on the development of tax and constitutional systems, including wars, epidemics, leadership disputes, ethnic tensions, financial crashes, poor infrastructure, corruption, administrative difficulties and long-term shortfalls in revenues.3 These matters are widely disputed by historians and fiscal sociologists but also attract some high-quality legal commentary. To the extent that some of these challenges are still being experienced in at least some less-wealthy states, they are also discussed in the tax and development literature, which again includes important contributions by lawyers.4

There is less commentary to be found on the domestic implications of contemporary crises for developed states, though there is some interesting discussion in the predominantly economics-based volume, Taxation and the Financial Crisis.5 The intense pressure exerted on the public finances by COVID-19 and the relatively national scale of some of the fiscal implications (eg, assisting high-street newsagents forced to close under health regulations, as opposed to bailing out RBS and Lloyds Bank) has increased the level of attention paid to domestic tax policy though this emerging literature is still relatively disparate.

B.Revenues and Institution Building above the State

The dearth of literature on contemporary crises and the tax state is partly explained by the heavy emphasis which policymakers and scholars have placed on internationally coordinated responses to crises. Indeed, the OECD’s long-running Base Erosion and Profits Shifting (BEPS) project can itself be seen partly as a response to the pressures created by the 2007–08 financial crash. The BEPS project aside, much of the most interesting recent writing has been on the challenges faced by the EU in responding to the heavy debt burdens of many Member States, in ways that are permitted under the Treaties and which support the aims of the Union.6 On the tax side, a great deal of attention has been paid to the possibility that the EU could raise more of its own revenues rather than being dependent on payments from Member States.7 This in turn raises fascinating questions about whether increasing the EU’s own revenues would help to transform the organisation into something more like conventional statehood.8

Churchill remarked that one ought never to let a good crisis go to waste. He made this comment after World War II whist working with other nations to form the UN. In a similar vein Alesina, Ardagna and Trebbi’s empirical work suggests that structural reforms of large and increasing budget deficit stabilisation often take place during times of crisis. Their paper ‘Who Adjusts and When? The Political Economy of Reforms’9 argues that the constraints that apply to the executive during normal times are often suspended permitting more dramatic action. The EU’s response to COVID-19 might be seen as an example of this phenomenon, in view of the issuance of pan-EU bonds during the pandemic despite decades of objections to this type of instrument.

C.Environment and Regulation

There is nothing new about the use of tax for regulatory purposes, but the possibility that tax law may either exacerbate or alleviate wider challenges has become much more prominent in consequence of recent crises. Many of the volumes already mentioned consider whether tax should be seen as a cause of crisis, a potential solution or both. One of the most thorough attempts to address systemic questions, though it contains limited coverage of tax, is the recent volume by Yair Listokin, Law and Macroeconomics: Legal Remedies to Recessions.10 The author advocates a prominent role for legal mechanisms in response to the challenges associated with economic cycles, alongside more conventional applications of fiscal and monetary policy, and as such helps to situate tax law within a wider context.

Perhaps the most prominent of all contemporary debates on tax law and regulation relates to the role of tax in alleviating environmental crisis, and in particular the idea that tax can help to shift some of the costs of pollution from the community back onto the polluters. This in turn should incentivise the polluters to reduce their own costs by finding more environmentally sensitive ways of achieving their objectives, hence reducing the level of pollution to more acceptable levels. Although these are fundamentally economists’ ideas, there is a sophisticated body of legal literature relating to the implementation of environmental taxes. In particular, the Environmental Tax Policy Institute in Vermont Law School has curated a number of volumes in the Critical Issues in Environmental Taxation series. Another notable example is John Snape and Jeremy Souza’s Environmental Taxation Law.11

D.Justice, Distribution and Society

A great deal of literature since the financial crisis has dealt with the distributional consequences of tax rules and their role in shaping society. Much of this literature is written from a politically progressive and jurisprudentially critical perspective. A reasonably representative example of this is Attiya Waris and Jeremy Leaman’s Tax Justice and the Political Economy of Global Capitalism.12 However, it is fair to say that the social implications of crisis and the potential significance of tax are now attracting attention from across the political spectrum as well as from various international organisations. It is widely recognised, for example, that the way in which tax law responds to the COVID-19 pandemic is likely to influence social structure and the distribution of income and wealth for years to come. This, once again, reflects the point made throughout this volume about the non-linear implications of crisis for tax systems. If a crisis affects some demographics or business sectors more than others, as most crises do, this makes distributional questions unavoidable.

A different set of distributional questions is raised by the introduction of austerity by governments in response to post-crisis expansion of fiscal expenditure. The policy of the UK government following the global financial crisis has often been characterised in this way. We note that fiscal austerity is a highly contested policy, which has generated considerable hostility in the literature but also has its defenders. For example, Alberto Alesina, Carlo Favero and Francesco Giavazzi’s Austerity: When it Works and When it Doesn’t13 examines a number of fiscal measures undertaken by advanced economies since the 1970s and concludes that spending cuts can often be more effective than tax increases in minimising output loss. If the debates about austerity as well as taxation betray a certain optimism about the potential for deliberate policymaking to alleviate the effects of crisis, there is also a strand in the empirical literature that suggests serious constraints on post-crises decision making. For example, Atif Mian, Amir Sufi and Francesco Trebbi argue that countries often become highly polarised after a financial crisis, which they claim reduces the likelihood of major reform.14 This provides a useful, though pessimistic, reminder that the distributional problems caused by crises may turn out to be intractable in the medium- as well as short-term.

III.Revenues and the Tax State

The first set of issues considered in the present volume encompasses the interactions between crises, revenues and the tax state at a national level. As already mentioned, crises typically widen the gap between states’ revenue capacity and their public expenditure needs. This requires governing institutions to make a series of judgements on whether to make short-term tax cuts and to tolerate higher borrowing levels, or instead to increase tax rates, introduce new taxes, reduce spending or target other options such as quantitative easing. Hence crises can influence the mix of revenue, borrowing, money supply and spending, guided by wider views on political and macroeconomic issues. One of the most interesting aspects of previous crises is when they have had such profound effects on revenues as to destabilise states altogether. There is a strong sense of this from Schumpeter’s Crisis of the Tax State,15 and particularly his belief that the route to prolonging the existence and success of the Austrian state was to stabilise the tax system. Nevertheless, fiscal crises in English and UK history tend to be associated with transformation rather than outright failure. When the House of Lords famously rejected Lloyd George’s People’s Budget of 1909, this forged deep and permanent changes in constitutional law but did not precipitate the collapse of the state; the imprint of other episodes such as the IMF bailouts of the 1970s has been slighter still.

These themes are taken up in chapter two of this volume by van Ganzen and Vording, who examine Schumpeter’s concept of the tax state and in particular his explanation of how crises influence the development of states. In reviewing Schumpeter’s work, the authors conclude that crises tend to increase the size of the state both in terms of the amounts raised and the extent to which the state’s role is understood to be redistributive. They argue that the COVID-19 pandemic is likely to follow the pattern of previous crises and to point towards a larger role for government. The chapter also considers the impact of globalisation and the challenges for the state and its tax-raising capacity. The authors observe that globalisation has loosened the connections between states and taxpayers and draw on Schumpeter to argue against the unreflective reuse of expedients from previous crises. Instead, states should take a dynamic approach and respond agilely to evolving circumstances, using new approaches and even new taxes if they are needed.

A similar message is conveyed by Walters in chapter three. This chapter discusses the significance of crisis to taxation in three significant periods of conflict, the Napoleonic Wars and the two World Wars of the twentieth century. Walters observes that these wars placed the public finances of participating states under extreme strain but also acted as such an important impetus to innovation that many of the central features of modern tax systems can be traced to these three periods of history. The chapter starts by reviewing the most significant tax consequences of each conflict, explaining the personalities involved, the practical problems that they faced and the reasons why they decided on certain approaches to taxation rather than others. Walters then pauses to draw some general conclusions from this historical evidence before asking whether there are any relevant parallels with more recent crises such as the financial crash of 2008 and the onset of COVID in 2019–20. He concludes that there are lessons to be drawn from these earlier events but also emphasises the importance of context. There is a much greater role for global responses to public finance problems in 2022 than in 1922, let alone 1822. The need to encourage private spending in the present environment also counsels against some of the expedients employed in previous crises such as greatly increased indirect taxation. There are parallels but also differences between crises. Walters ends his chapter by arguing that, whatever decisions are made on financing the cost of COVID-19, they ought to be visible to and sensitive to public opinion.

In chapter four, Tandon examines the imposition of excess profits taxes in the UK, the US and India in response to super-profits made in the two World Wars, as well as more recent attempts to impose financial transactions taxes. She considers whether these types of measures ought to be reintroduced in the light of the COVID-19 pandemic and what preconditions might be required to make them a success in the modern context. An interesting point raised by Tandon is that the imposition of excess profits tax on India by the British Empire was not an unqualified success and secured much lower support than similar taxes in the UK. This shows that although revenue-raising considerations can be aligned with the consolidation of support for a state more generally, badly conceived taxes can instead have a centrifugal effect, a point not lost on those of us who remember Thatcher’s imposition of the Community Charge north of the Scottish border.

The question of revenue-raising is more complicated when a crisis has an unequal impact on different types of activity, an obvious recent example being the general shift from in-person to online shopping during the COVID-19 crisis. Leaving aside for a moment the question whether tax law ought to incentivise one type of shopping relative to the other, this has eviscerated some previously reliable sources of revenue (eg, income, corporation and property taxes from retail and hospitality businesses) whilst creating opportunities for new relatively inelastic revenue streams (eg, online sales and digital taxes). The fundamental point here may be that taxes have long been applied unequally to what are or have become essentially substitutable activities, with COVID-19 transforming this into a serious threat to revenues both by discouraging in-person shopping but also by inspiring new and innovative online offerings (hence creating new opportunities for substitution).

A number of our authors highlight the need for crisis responses in the 2020s to account for the greatly increased role of the digital economy relative to traditional physical businesses. An example is Zu’s proposal in chapter eleven for the negotiation of VAT treaties to complement the income tax treaty network. In the author’s view, the revenue raising capacity of middle- and lower-income countries is particularly vulnerable to the combination of the rise of the digital economy and the absence of VAT from existing treaties. The COVID-19 pandemic has only exacerbated these problems as transactions shift towards ecommerce. The digital economy is also cited by van Ganzen and Vording in chapter two as an example of the changing context in which tax systems have to operate, with the authors challenging gently the OECD orthodoxy that states ought to phase out unilateral digital services taxes as part of a Pillar 1 agreement.

The challenges of maintaining revenues, when previously established sectors of the economy recede in favour of others, go well beyond ecommerce. This is clearly demonstrated by Panadès-Estruch’s review in chapter six of the responses of British Overseas Territories (BOTs) to the financial problems arising from COVID-19. Panadès-Estruch draws attention to the unique challenges facing BOTs owing to their limited economic diversification and heavy reliance on tourism, banking and real estate, their geographical remoteness, their limited sovereignty and their reliance on a narrow range of revenue sources such as tariffs, stamp duties and commercial fees. In the context of COVID-19, these features have contributed to increased poverty and unemployment and have created supply-chain problems that have increased the difficulty of providing public services and especially healthcare. The outcome has been a greater need to rely on external support from the UK and elsewhere, though the position varies widely between different BOTs.

An important point illustrated by Panadès-Estruch’s review of BOTs is that crises represent not only a threat to established ways of raising revenue, but also an opportunity to devise new and innovative methods of revenue-raising. This is in line with van Ganzen and Vording’s emphasis on the importance of context but also with Tandon’s exploration of the possibilities of imposing excess profits taxes or financial transactions taxes on sectors of the economy that have gained from crisis. The same point is brought even further by Prasad Kotha in chapter five, who examines the practice of responding to crises by enacting earmarked or hypothecated taxes, the proceeds of which are dedicated to certain stated public policy objectives. As Prasad Kotha observes, earmarked taxes have already been introduced in Liberia, Uruguay, Argentina and Egypt in order to help with the costs of COVID-19 recovery. She begins her discussion by distinguishing earmarked taxes from ostensibly similar concepts such as Pigovian taxes and user fees, also explaining the differences between ‘strong’ and ‘weak’ earmarking and ‘window-dressing’ whereby revenues are not fully dedicated to the indicated objectives. She evaluates the theoretical justifications for earmarking and draws on this discussion to suggest how the practice might be carried out more effectively especially in the context of COVID-19. The overall tone of the chapter is of gentle advocacy for earmarking, though with a close awareness of the potential difficulties and its greater suitability in some jurisdictions and circumstances than others. Indeed, the idea of earmarking seems particularly apposite in the context of weak institutions and lack of trust in a state, where taxpayers might be more willing to contribute towards specified objectives than state funds in general.

IV.Revenues and Institution Building above the State

If periods of crisis present states with the risk of destabilised public finances but also the opportunity to secure new streams of finance, the same can be said of supranational organisations. The EU is not the only supranational organisation that is being transformed by crisis, but it provides a particularly clear case study of the arguments for and against centralisation as a response to crisis. A number of our authors point out that the EU has been able to provide coordinated fiscal support to Member States in a way that is far from perfect, but significantly exceeds what would have been possible had those states acted independently. The EU’s ability to provide this support is constrained by extremely limited ‘own resources’ upon which it can draw without the need to receive explicit transfers from Member States; hence one of the lessons that might be drawn from recent crises is that these own resources ought to be supplemented by new EU taxes. This attitude is especially prominent in the context of environmental taxes, where of course the underlying crises have serious consequences without regard to national borders.

In chapter ten, Grisostelo and Scarcella begin by citing the COVID-19 crisis as a significant moment of change for the EU. It has required ‘exceptional measures’ in expenditure terms but might also act as ‘a catalyst to rethink the issue of EU taxes’. The authors then provide a brief history of the financing of the EU’s budget with a particular emphasis on the development of own resources. There ensues an explanation of the significance of COVID-19 for the EU Budget and the opportunities that it presents to pursue centralising measures and to overcome some of the obstacles that preserve a high degree of Member State control over tax policy in the face of problems that require collective solutions. The centre of gravity of the chapter, though, is the subsequent extended and exceptionally clear overview of the various recent proposals for new EU own resources. This discussion takes in a Plastics Levy, the EU’s Emissions Trading Scheme (ETS), the Carbon Border Adjustment Mechanism (CBAM), an EU Digital Levy, the continuing attempts to create a common corporate tax base and a Financial Transactions Tax. The chapter thus comes full circle, showing how the EU’s response to COVID-19 might address other crises such as the climate crisis and the ongoing consequences of the 2008 financial crash. The chapter ends with a discussion of unanimity requirements for EU initiatives in the tax field and how these might be managed or overcome in order to make progress on the proposed new resources.

In chapter seven, Hernández González-Barreda considers the role of taxes in constituting the EU as an institution with many if not all of the features of a state. He begins by observing that taxes played a much greater role in the early history of the European Coal and Steel Community (ECSC) as opposed to the European Economic Community (EEC) and Council of Europe. From the 1970s onwards, though, the EEC started to engage more directly with public finance matters, establishing a European Regional Fund, acquiring own resources and budgeting on a multiannual basis. In more recent times, there have been strong moves towards greater coordination, particularly since the decision of the European Court of Justice in Avoir Fiscal16 in 1986 brought into focus the requirement for national direct taxes to comply with European law. This trend has been reinforced by the acute need of some EU Member States for financial support following the global financial crisis of 2008 that culminated in the European Stability Mechanism, an increasingly active approach towards legislating in the direct tax field and most recently the EU’s responses to COVID-19. Hernández González-Barreda takes a broad view of these developments, discussing not only tax but also wider public finance matters such as vaccine procurement. He closes the chapter by asking whether these trends in EU taxation might be seen in explicitly federal terms, concluding broadly that they can although the picture is not unequivocal.

A different aspect of this institution building process is highlighted by Pantazatou in chapter eight, who notes that democratic approval and oversight at the EU level is stronger for public expenditure than for revenue raising. This inverts the position in most Member States where the democratic credentials of revenue generation are usually much stronger than of public expenditure. Pantazatou explains that the bulk of the EU’s own resources flow from two sources, one based on gross national income and one based on VAT. Although the EU is undoubtedly entitled to these revenues, they bear some resemblance to transfers from Member States. This in turn exacerbates the sense of disconnect between spending (subject to democratic oversight at EU level) and taxation (subject to democratic oversight at national level). It also encourages a belief in some quarters that EU own resources represent a type of subsidy of poorer Member States by richer ones. In any case, the recent financial and COVID-19 crises have greatly added to these strains by prompting the EU to seek substantial funding over short time periods, often without the luxury of going through the normal budgetary processes. This has allowed the EU to react more decisively to crisis but has further widened the gulf between the funding of its activities and the democratic oversight of these finances. Although different views might be taken on how to resolve these tensions, Pantazatou argues that democratic oversight would be best secured by funding EU spending with explicitly EU-based taxes; indeed there are signs of this happening in connection with the ETS, CBAM and OECD Pillar 1 adjustments.

It is not just the EU that is seen as a potential vehicle for more effective coordinated solutions to crisis, and there have been very visible recent attempts to strengthen international tax governance, most notably through the OECD’s BEPS project and its associated ‘inclusive framework’ that is designed to increase the voice of developing countries and other non-members within the OECD’s decision-making processes.

A more critical outlook on international tax responses to crisis is provided in chapter twelve of this volume by Pushkareva. The author begins by reviewing an article written by Allison Christians in 2009, in the immediate aftermath of the global financial crisis, then proceeds to review more recent events and in particular the international tax consequences of COVID-19. One of the most important responses to these crises has been to galvanise support for measures to mitigate the loss of revenues to tax havens, but as Pushkareva points out, these measures are not always closely connected to the crises that prompted them. The suspicion is therefore that the financial crash was used as a pretext for a campaign against havens that would have been welcomed by wealthy developed states in any case. Besides, many of the supposedly undesirable behaviours of tax havens are also exhibited by European jurisdictions such as the Netherlands, Switzerland and Luxembourg, which have nonetheless escaped most of the controls placed on havens. Pushkareva takes a more optimistic position on coordinated attempts to increase the burden on richer taxpayers and on plans for a ‘green recovery’, though she warns against the risk that reforms designed with good intentions will in practice bear most heavily on middle-class taxpayers and poorer jurisdictions respectively. This risk might be alleviated by further institutional improvements to ensure that the inclusion of the less wealthy in international tax reform discussions is real rather than merely tokenistic.

Zu’s advocacy of VAT treaties is of obvious relevance here, though she stops short of proposing new international institutions for VAT coordination, instead arguing for the perhaps more practical option of agreeing bilateral treaties to mirror the existing income tax treaty network. Conversely, though, it is clear that crises can be extremely helpful to proponents of institutional reform in bolstering their pre-existing agenda, in line with Churchill’s famous advice never to let a good crisis go to waste. At least some observers calling for greater EU integration in response to COVID-19 were already in favour of this before the crisis emerged, whilst many of those arguing against integration were already sceptical of it. This illustrates the obvious point that crises can be used as the pretext to pursue pre-existing political and constitutional objectives, but also suggests that seemingly technical arguments around COVID-19 tax treatments may conceal much deeper disagreements about the relationship of the EU with its Member States. It follows that there may be a surprising amount at stake in these technical arguments, so that the ways in which they are resolved are likely to represent victories and setbacks for different respective views about the continent’s future.

These disagreements are taken seriously by Pantazatou, whose chapter includes a detailed discussion of the conditions under which EU taxes would be justifiable, before concluding in favour of greater centralisation of revenue-raising within the EU. A much more pessimistic outlook is taken in chapter nine by Garbarino, who explains the convergence of tax policy responses to COVID-19 by reference to the linked concepts of ‘biopower’ and ‘biopolitics’. These ideas are taken from the work of Michel Foucault and describe a shift towards understanding the population of a state at an aggregate level in terms of statistics and trends, identifying and addressing problems at the same aggregate level and in the process changing the way in which individuals within a state are conceived. This approach to governance long predates the present day, but COVID-19 has provided exceptionally strong incentives on states to apply techniques consistent with biopower. This in turn helps to explain the convergence of tax policy responses to COVID-19 as well as aspects of recent EU integration. The chapter begins with a helpful review of tax responses to COVID-19, principally in the EU, before moving on to explain the relevance and usefulness of a Foucauldian framework. The author proceeds to discuss the role of state sovereignty, considering whether to follow Foucault in setting it in opposition to biopolitics, to treat COVID-19 responses as a Schmittian state of exception or to follow Agamben in treating biopolitics and sovereignty as symbiotic. Whilst there are concerns about the authoritarian possibilities of biopolitics, another route of criticism is then pursued by reference to the work of Merrill Singer, along the lines that COVID-19 regulations have not accounted adequately for existing inequalities. The chapter concludes by asking if COVID-19 biopower has prompted a critical juncture in EU taxation.

V.Environment and Regulation

Just as crises generate risks and opportunities for revenue-raising, they also place pressure on existing ways of using taxes to regulate behaviour, potentially making them less effective or more complicated. For instance, attempts to incentivise increased use of public transport through the tax system seem somewhat trivial alongside the perceived risks of COVID-19 contraction from buses and trains, and indeed the outright travel bans imposed by many governments in 2020. Nonetheless, the environmental aims underlying public transport incentives were in fact progressed by the drastic reductions in all kinds of transport. COVID-19 also exposed contradictions in the efforts of governments to support physical retailers struggling with the combined effect of lockdowns, consumer risk-aversion and the boom in online retailing. Many governments provided financial support to affected businesses and emergency relief from property taxes, and designed new taxes on online and digital retailers, but failed adequately to address other tax problems such as the VAT leakage from digital services described by Zu.

The example of COVID-19 also points to a separate question, which is whether government interventions in response to crises such as COVID-19 ought to be carried out through the tax system (eg, vaccine incentives or property tax reliefs for retail premises) or through more direct spending programmes. The choices made here are likely to reflect deeper attitudes towards change, such as whether the government wishes to encourage structural change in the economy (eg, by providing enhanced homeworking reliefs even post-COVID-19), to manage change (eg, by using furlough systems to reduce abrupt unemployment) or to resist change altogether (eg, by incentivising return to in-person office working post-COVID). There may, of course, be concerns around whether some of these options breach other restrictions on government support, perhaps including commerce or free trade clauses in federal constitutions or state aid restrictions in EU law.

A focal point for these types of discussions in the present volume is whether taxes can help to mitigate environmental destruction and indeed whether the dislocations produced by COVID-19 might be used constructively in favour of a ‘green recovery’. This point is made by Pushkareva and is also central to Scuderi, Rizzo and Loucaidou’s examination of the ‘European Green Deal’ (EGD) in chapter thirteen. The aim of the EGD is to encourage climate neutrality by 2050 and the reduction of greenhouse gases by 50–55 per cent from 1990 levels by 2030. The authors of chapter thirteen recognise the EU’s pioneering efforts in environmental taxation, but argue that the Energy Taxation Directive and Emissions Trading System could be better targeted to supporting the post-COVID-19 economy and meeting the EGD goals. In essence, the chapter urges the EU to capitalise on the changed attitudes towards pollution during the COVID-19 crisis in a way that addresses negative environmental externalities whilst generating revenues at the same time. This might include a new CO2 tax as well as potentially the earmarking of revenues for environmental goals.

A different type of environmental tax that has been introduced recently by the EU is the Plastics Levy. Although this is likely to remain small-scale in terms of revenues, Geringer points out in chapter fourteen that it involves many of the challenges of environmental taxation in microcosm and therefore offers an invaluable case study of issues relating to the green recovery more generally. Geringer highlights the difficulties in coordinating EU initiatives and their implementation by Member State governments. In her view, both environmental and EU financing aims could be improved by a centralised approach whereby the design of the tax would be imposed in a Directive and revenues collected by Member States and then passed directly to the EU. This would replace the current approach which involves Member States designing their own taxes and paying increased contributions to the EU. Geringer accepts that environmental and revenue aims may be in tension, in the sense that if taxes on harmful activities succeed in minimising those activities, this will inevitably depress revenues. However, this is hardly a conclusive argument such taxes should not be introduced or that they cannot play a significant role in the post-crisis consolidation of the EU’s finances.

VI.Justice, Distribution and Society

Moving to questions of justice and distribution, taxes can certainly be used to redistribute resources from the wealthy to the poor, and from high to low earners. At a more detailed level, they also have a role in constructing the types of societies in which we live. Critical theorists and sociologists point out that social divisions, privilege and deprivation are not independent of tax systems but are shaped and reinforced by tax rules that favour some types of personal and working arrangements over others. As crises themselves tend to have variable impacts on different demographics and sectors of the economy, they can raise these distributional and social questions in particularly acute form. One of the most obvious, already considered above, is whether excess profits taxes should be levied on those businesses and individuals whose financial position has been enhanced by crisis conditions.

A more involved question is how government ought to deal with those who are negatively affected by crisis. Should government provide support, and if so, in what form? Should support be prioritised to those who have lost the most from crisis
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