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			Book Presentation: The Constitution in Exile by Andrew P. Napolitano

			Book Abstract

			The Constitution originally granted the federal government only limited, enumerated powers, but every administration since our country’s inception has seized increasingly greater powers. Napolitano outlines the history of the federal government’s encroachments on our constitutional rights, discussing Supreme Court cases, Congressional acts and administration policies. Especially in a post-9/11 world characterized by the excesses of the USA PATRIOT Act, the federal government admits no limitations on its powers and holds our constitutionally-protected freedoms in contempt.

			About the Author

			Judge Andrew P. Napolitano served on the New Jersey Superior Court from 1985 to 1997. He is currently the senior judicial analyst for Fox News and he also appears regularly on The O’Reilly Factor and Fox and Friends. He is the author of Constitutional Chaos and his writing on current affairs also appears in The New York Times, The Wall Street Journal and many other newspapers and journals. A graduate of Notre Dame University Law School and Princeton University, he has taught law for 11 years at Seton Hill University Law School.

		


		
			Summary of The Constitution in Exile (Andrew P. Napolitano)

			Introduction

			The roots of debate over the Constitution lie in the disparity between two views of government. One view, shared by our country’s founders, believes in the primacy of Natural Law, which derives from God, and to which government is subordinate. Our natural rights and freedom derive from being human. “Under natural law, the only legitimate goal of government is to secure liberty.” Under this view, the Bill of Rights does not grant rights to the people, but in fact restricts the government from trampling on rights that already naturally belong to them. It also compels government to actively defend these rights. Counter to this view is the positivist position, which holds that laws must be written down and the government has supreme power, creating rights and granting rights to the people. The problem with this position is that it also grants government the power to take rights away. Under the sway of positivism today, “the government violates the law while busily passing more legislation to abridge our liberties. The government recognizes no constraints on its power and enacts whatever laws it wishes.”

			Early History

			During our country’s formation, the original thirteen colonies were hesitant to grant powers to the federal government. The Articles of Federation, adopted in 1777, granted the federal government very little power indeed. The federal regulation of interstate commerce was particularly limited, which proved to be detrimental and was a main reason that the states re-convened in 1787 to renegotiate their union and write the Constitution. The Constitutional Convention had two goals. They aimed to create a representational democracy with a limited central government and to separate the powers of the federal government through checks and balances, which resulted in the three branches of federal government: executive, judicial and congressional.

			The Founders believed that the powers not delegated to the federal government were to be retained by the states. The Constitution limited the federal government to the 18 “specific, enumerated, and delegated” powers in its articles, and these modifiers are important in revealing the Constitution’s limitations. The Tenth Amendment, and the final amendment to the initial Bill of Rights, spells this out: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

			Proponents of big government, however, have never taken this amendment seriously, viewing it as a truism. The Founders intended the Bill of Rights (adopted in 1791 after approval by three-fourths of the states) to protect people from the extensions of the government and were most concerned with guaranteeing freedom of speech and religion, private property, and the right to bear arms. The Bill of Rights as a whole, according to Thomas Jefferson, “is what the people are entitled to against every government on earth.”

			Rise of the Supreme Court

			Since its inception, the Supreme Court has applied the Constitution to situations not imagined by the Founders. Its job in the system of checks and balances is to interpret the Constitution and defend it from Congress and the executive branch overreaching their powers. The Supreme Court should be a “vigilant watchdog” focused on protecting our natural rights. The most important Supreme Court case in American history is Marbury v. Madison (1803) because it established judicial review, which is “the power of the Supreme Court, and eventually all federal courts, to examine a statute (and eventually the behavior of the president as well) and to declare it void if the court finds it to run counter to the Constitution.”

			Though Chief Justice John Marshall wrote this opinion that gave the Supreme Court important powers to check the federal government and Congress, he was also a member of the Federalist Party, believers in strong government, and under his tenure the court expanded the powers it granted the government. McCulloch v. Madison (1819) was a crucial case in initiating this trend, which has been ongoing ever since. Controversy arose over whether or not Congress could establish a bank. The controversy centered around Article 1, Section 8, Clause 18 of the Constitution. The previous 17 Clauses enumerate the Congressional powers, and Clause 18 allows Congress “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” The division was between loose and strict constructionists in their interpretations, which differed over whether or not they believed the “necessary and proper” clause intended to expand federal powers or intended to actually curtail them. “Chief Justice Marshall championed the Federalist position and decided that Congress did have the power to create a national bank through what has come to be known as Congress’s implied powers.” This expansive interpretation of the “necessary and proper” clause paved the way for broadly extended federal powers.

			Regulating Commerce and the Economy

			Commerce and the economy proved to be the issues where the Supreme Court and Congress worked out many significant struggles over the Constitution. For the first 100 or so years after Chief Justice John Marshall, the court “usually interpreted the Constitution to mean what it said” and “protected economic liberties such as freedom of contract, freedom to pursue a livelihood, and freedom to practice a trade or a profession from interference by the states.”

			After the Civil War and the growth of industrialism, the federal government began extending their powers to regulate the economy through efforts like the Interstate Commerce Act of 1887 and the Sherman Anti-Trust Act of 1890. Both attempts run counter to the laissez faire philosophy inherent to natural law and the associated beliefs in the freedom of property, the freedom of contract and individual economic advancement.

			During the early industrial period, the Supreme Court did uphold some limits on federal attempts to regulate trade. For example, in United States v. E. C. Knight (1895), the Supreme Court countered the attempts of the federal government to regulate the acquisition of American Sugar by applying the Sherman Anti-Trust Act. The court defined the constitutionally granted federal power to “regulate commerce” as including trade only, but not activities like mining, manufacturing or production, thus blocking the attempt to regulate sugar production. In other cases, the Supreme Court granted states’ rights to regulate their own affairs and commerce, and ruled that the federal government could only regulate that which had a substantial and direct effect on commerce.

			Through the early 20th century to just before the New Deal, the Supreme Court “zealously promoted capitalism, free enterprise, property rights, and freedom to contract from overreaching government regulations.” The Lochner Decision of 1905, which declared unconstitutional a law in New York that limited how many hours a baker could work, was another case where when the Supreme Court upheld laissez faire economics and the right to make a contract regarding business and labor. Over the next 30 years, “almost two hundred state laws that regulated prices, labor, and maximum or minimum hours were declared unconstitutional as violating the Due Process clause of the Fourteenth Amendment.” During this same period when the courts staved off federal commercial regulations, America experienced an industrial revolution of unprecedented growth and prosperity, “unaccompanied by increased taxes and bigger government.”

			The New Deal

			Up until 1937, the Supreme Court, for the most part, restrained Congress from exceeding the authority granted to it under the commerce clause. But with FDR’s New Deal, policies meant to deliver the country from the Great Depression, the court broadened federal powers considerably. And thus began America’s transformation from the laissez faire economics of the Lochner era to becoming a social welfare state. Roosevelt’s New Deal “codified socialism, evaded the constitution, disregarded the Natural Law, and put individualism on the path to extinction.” The Great Depression created a strong impetus to depart from the free market philosophy underpinning the Constitution.

			The year 1937 saw several important cases that overturned previous limitations on Congress’s capacity to regulate commerce. In The West Coast Hotel v. Parris, the court upheld minimum wage programs. And in another case, NLRB v. Jones & Laughlin Steel Corporation, the Supreme Court upheld the Congressional creation of the National Labor Relations Board and its actions to “regulate those industrial activities, which had the potential to burden or restrict interstate commerce.” This decision granted the federal government the right to intervene in labor disputes. The Supreme Court also changed position from its previous limited interpretation of the commerce clause, as including only trade, and expanded the definition to permit regulation of the production and transport of commercial goods.

			Other cases in which the courts similarly extended federal economic regulation included upholding the Fair Labor Standards Act, the federal payroll tax and Social Security. Roosevelt’s influence on the Supreme Court was immense, for he appointed a total of eight justices during his tenure. And the Supreme Court showed extreme deference to the federal government, leaving them virtually free to regulate in the economic realm. Their new standard was not the liberties protected by the Constitution, but the idea of the “common good.” These threats to the Constitution extended to other political areas beyond commerce. “Between 1937 and 1995, not a single federal law was declared unconstitutional by the Supreme Court.”

			The Rehnquist Court

			It was not until the 1990’s, under Chief Justice Rehnquist, that the Supreme Court began to shift away from its 60-year trend of increasing federal power. The 1992 Lopez case redefined the federal government’s power to regulate commerce. A student was convicted of bringing a gun to school and tried under federal law for violating the Gun-Free School Zones Act that Congress had established in 1990. Lopez argued that Congress had no grounds to regulate crime when there is no federal property or interstate commerce involved. The government’s defense argued that a firearm in school did “substantially affect” interstate commerce by increasing the costs of insurance and reducing travel to unsafe areas. But including crime this broadly under the Interstate Commerce Act would “convert congressional authority under the commerce clause to a general police power.” The Rehnquist court viewed this as unconstitutional and redefined what Congress could regulate, limited to that which would “substantially affect” (rather than just “affect”) interstate commerce.

			The Rehnquist Supreme Court also squelched Congress’s bid to extend police powers through regulating interstate commerce. Morrison v. United States (2000) argued that rape was a federal crime affecting interstate commerce because victims are frequently absent from work after the crime. The Supreme Court likewise struck this down because it tried to regulate non-economic activity. And in Jones v. Unites States (2000), a case of arson to a private home, the Supreme
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