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Preface

This book and Book 1 AQA A-level Law for Year 1 and AS are written for the AQA specification for A-level Law. The order of topics covered follows that of the AQA specification. There is also a chart setting out the coverage of the specification and where to find the related material in this book.

As well as factual material on the topics, evaluation is included for all areas where it is required by AQA’s specification.

The content is broken up into manageable ‘bites’, and throughout we have used features which have proved popular in previous texts for A-and AS-level Law. These include key facts charts, case charts, highlighting cases and diagrams.

Activities for students are also included. These are based on a variety of sources, such as newspaper and internet articles, research material and decided cases. There are also application tasks so that students can practise applying the law to given scenarios.

The law is as we believe it to be on 1 March 2018.

Jacqueline Martin

Nick Price

Richard Wortley
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Introduction

This book has been written and designed for the new AQA A-level Law specification, introduced for first teaching in September 2017. It supplements AQA A-level Law for Year 1 and AS, and together the books cover the content required for AQA A-level Law for first examination in 2019.

Book 1 covers the content that is typically taught in the first year of the course, including an introduction to the nature and rule of law, the civil and criminal court systems and any alternatives available, the personnel involved in the legal system and how civil and criminal cases are funded. It also deals with how laws are made and how they are used in court. The book also contains some specific areas of criminal and civil law.

In the criminal law section, the general rules and content of criminal offences are covered, with particular emphasis on non-fatal offences against the person. In the civil law section, the emphasis is on the law of tort, particularly the rules of negligence and of occupiers’ liability and the remedies that can be claimed.

In this book, the topics of Book 1 are developed further, and it is likely that teachers will cover its content in the second year of the course. Criminal law is explored in greater depth, as the book considers fatal offences and some property offences, together with the rules of some part and full defences. Knowledge and understanding of tort law are extended by considering some further actions relating to land and vicarious liability. Optional topics of contract law and human rights are encompassed. Some theoretical issues are also covered, including issues of law and morality, law and justice, and law and society.

Books 1 and 2 together cover the content required for the AQA A-level Law specification. To view the full specification, and examples of assessment material, visit www.aqa.org.uk.

How to use this book

Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you.
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Learning objectives

Each chapter starts with a list of what is to be studied and how this relates to the specification.
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Key terms

Key terms, highlighted in bold in the text, are defined.
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Key fact tables

These provide a summary of key facts.

Tables of key cases

These include descriptions of cases and comments on the points of law they illustrate.
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Tips

These are suggestions to help further your learning.
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Case studies

These provide examples of cases to illustrate points of law.
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Extension activities

These include challenging questions and activities to help advance your understanding.
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Look online

These weblinks will help you with further research and reading on the internet.

[image: ]




[image: ]

In the news

Real events relating to specific areas of law are covered.
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Summary

These boxes contain summaries of what you have learned in each section.
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Activities

These appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions

These help you test your knowledge.
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Nature of law


1 Law and society
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After reading this chapter, you should be able to:


•  Understand the role law plays in society

•  Understand the effect of law on enforceable rights and the balance required between competing interests (for example public and private)

•  Understand the meaning and importance of fault in civil and/or criminal law
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1.1 The role law plays in society

1.1.1 What is society?

According to sociologists, a society is a group of people with common territory, interaction and culture. There are many individuals in society who share aspects of their culture, such as language, beliefs, values, behaviour and material objects that make up their way of life. Members of a society will not necessarily have every aspect of culture in common. This may appear to give separate societies within a geographical country, such as where there is apartheid or large groups of people with the same ethnicity living close to each other.

Society today is very complex and every state has different groups within society. Pluralism is a term used when smaller groups within a larger society maintain their unique cultural identities, and their values and practices are accepted by the wider culture provided they are consistent with the laws and values of the wider society.

1.1.2 Pluralism

In the context of this chapter, pluralism may be defined as a form of society in which the members of minority groups maintain their independent cultural traditions while being a part of society as a whole. A pluralist believes that the existence of different types of people, beliefs and opinions within a society is a good thing. This requires tolerance from everyone concerned.

Pluralism is not the same as multiculturalism. Multiculturalism lacks a dominant culture. If the dominant culture is weakened, societies can easily pass from cultural pluralism into multiculturalism, without any intentional steps being taken by that society. If communities function separately from each other, or compete with one another, they are not considered culturally pluralistic.

The United Kingdom is a society composed of many groups of people, some of whom originally belonged to other societies. There is a long history of invasion, such as the Romans, the Vikings and the Norman Conquest. Since the Norman Conquest there have been many examples of relatively large immigrations to the United Kingdom, such as the Huguenots who, in the seventeenth and eighteenth centuries, left their homes in France to escape persecution. The influence of the British Empire and Commonwealth enabled immigration from many parts of the world. Successive governments have either encouraged or discouraged immigration from different countries and of different groups.

Members of a particular culture, religion or immigrant society tend to congregate together for comfort and also to preserve the cultural identity of their society. Some practices that are common in other societies will inevitably offend or contradict the values and beliefs of society as a whole. Groups seeking to become part of a pluralistic society often have to give up many of their original traditions in order to fit in. This is known as assimilation, and can be seen in the gradual loss of immigrant’s language as they assimilate society’s use of English as the language of society in the UK.

However, in pluralistic societies, groups do not have to give up all of their former beliefs and practices. Many groups within a pluralistic society retain their traditions, such as Chinese communities celebrating the Lunar New Year.

UK society has people from different societies who blend together into a single mass. In a pluralistic society, no single group is officially considered more influential than another. However, powerful informal mechanisms, such as prejudice and discrimination, work to keep many groups out of the political process or out of certain neighbourhoods, or to prevent free expression of their values and beliefs. The role of law includes the regulation and control of society.
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1.1.3 Law in society

The rule of law cannot exist without a transparent legal system. Law attempts to control society through regulation. This requires a clear set of laws that are freely and easily accessible to all, strong enforcement structures, and an independent judiciary to protect citizens against the arbitrary use of power by the state, individuals or any other organisation. Lord Bingham, at the end of the twentieth century, held office successively as Master of the Rolls, Lord Chief Justice of England and Wales and Senior Law Lord of the United Kingdom, the only person ever to hold all three offices. In 2010 he published The Rule of Law, in which he identified the core principle of the rule of law as being:


“ …that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly and prospectively promulgated and publicly administered in the courts. ”
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He set out the rule of law through eight principles which society, the state and the judiciary must embrace. His principles are these:


1  The state must abide by both domestic and international law. This means no government has the ability to act at whim.

2  People should only be punished for crimes set out by law.

3  Questions on the infringement of rights should be subject to the application of law, not discretion.

4  The law should be accessible, clear, precise and open to public scrutiny.

5  All people should be treated equally.

6  There must be respect for human rights.

7  Courts must be accessible, affordable and cases should be heard without excessive delay.

8  The means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide disputes which the parties themselves are unable to resolve.
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These principles result in certain roles for law in society:


1  To protect people from harm – typically by the mechanisms of the criminal law with respect to harm by other people or by dangerous things such as unsafe machinery or pollution.

2  To ensure a common good – by providing facilities for all such as education and health care.

3  To settle arguments and disputes – this is the idea of a civil justice system.



These roles result in regulating and controlling society and make a balance between competing interests within society. These principles and roles highlight the importance of fault as a basis for law in society.
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Tip

When considering law and society, consider the balance of interests between the state, the majority of society and minorities within society. Does the state protect minorities or does it persecute them?
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1.1.4 Social control

Much of the balance between different sectors of society is aimed to achieve social control, which may be either informal or formal. Informal social control occurs through the family, the peer group, the local community and societal group. Formal social control occurs through specific social agencies which have the role of maintaining order in society. This is the criminal justice system, including the police force, the judiciary, the probation and prison services as well as law makers – Parliament through Acts of Parliament and through delegating its powers to local law makers such as local councils and the judiciary in its interpretation and application of the law. The civil justice system also does this so that disputes can be settled through formal mechanisms trusted by society.

Social control is important because without it there would be the likelihood of anarchy. Social control should protect those less able to protect themselves, such as children, disabled people or those who are ill.

Rosco Pound’s book, Social Control Through Law, was published in 1942. He suggested that the subject matter of law involves examining manifestations of human nature which require social control to assert or realise individual expectations. Pound formulated a list of social-ethical principles, with a three-fold purpose:


1  They identify and explain human claims, demands, or interests of a given social order.

2  They express what the majority of individuals in a given society want the law to do.

3  They guide the courts in applying the law.



He states that individual interests, public interests and social interests overlap and that claims, demands and desires can be placed in all three categories. Rights, unlike interests, have many different meanings.

The increasing rate of litigation in society can be seen as a result of the decline of the family’s and religious institutions’ control over an individual’s behaviour. The result is that the law exerts greater control over the public and private lives of most members of society. Law is now the paramount agency of social control.

Social control entails rules of behaviour that should be followed by the members of a society. Some of the rules of conduct fall into the realm of good manners as the culture defines them. As such they describe behaviour that is socially desirable but not necessarily compulsory. Other rules of conduct are not optional and are enforced by laws.

Some areas of law are confusing because they are inconsistent or open to interpretation in different situations. Killing another individual is considered to be a serious crime except when it is done in battle during a war. There is a distinction between murder, manslaughter and other crimes where a death has occurred such as causing death by dangerous driving. The offence of murder has a mandatory life sentence. Other offences involving death do not. There is a wide disparity in sentencing for the same offence.
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Look online

Read this article online and discuss whether the sentence was appropriate for this crime: www.thestar.co.uk/whats-on/out-and-about/death-crash-driver-freed-1-316624.

[image: ]



Suicide is not a crime. The law on assisted suicide indicates the confusion there is in the law. Assisting a suicide is a crime. Those convicted could face up to 14 years in prison. Whether there is a prosecution is a matter of prosecution policy. The policy should be to balance the interests of the individual against society’s view of what is right.

The policy includes a list of public interest factors that will influence whether or not someone is prosecuted for assisting suicide. In cases of encouraging or assisting suicide, prosecutors must apply the public interest factors in making their decision. A prosecution will usually take place unless the prosecutor is sure that there are sufficient public interest factors against it. This is balancing interests in practice.

A prosecution is less likely if:


•  the person made a voluntary, informed decision to end his or her life

•  the assister was wholly motivated by compassion

•  the assister tried to discourage the person, and

•  the assister’s actions could be seen as reluctant encouragement or assistance.



The policy says that police and prosecutors should take a common sense approach to financial gain. If compassion was clearly the only reason behind the assister’s actions, the fact that he or she may have gained some benefit will not usually be a factor in favour of prosecution. This is hardly clear for a situation like that of Debbie Purdy who had multiple sclerosis (MS). Shortly after her diagnosis in 1995, she began to think about how to have choice and control over her death. She argued that it was against her human rights not to know if her husband would be prosecuted if he went abroad with her so that she could die in a country where assisted suicide is legal. In 2009, she won her case in the House of Lords. The judges said that the law was not clear enough about when people would be prosecuted for encouraging or assisting suicide and guidelines have been drawn up.

Criminal and civil disputes are rarely simple matters in any society. Laws may be open to interpretation, and there is often a difference of opinion about the evidence. In criminal law, when guilt is established, there can be a difference of opinion about the appropriate punishment. In civil law, there may be disagreement about the quantum of damages or the wording of an injunction. Because these issues are open to differing conclusions, most societies settle legal cases in a manner agreed by the entire community, or at least a representative sample of it.

The jury system is based on this idea, but jurors do not choose the sentence, only whether or not the defendant is guilty. The assumption is made that jurors will come to an understanding that would be acceptable to a ‘reasonable man’. In most societies in the past, the reasonable man was thought to be male and judges were also almost exclusively male. Women and children were not thought to be reasonable, nor were uneducated poor men. Subsequently, they were excluded from being jurors and judges. Society today has changed and the law recognises this. However, although the law recognises equality, it does not always enforce it.

1.2 The effect of law on enforceable rights and the balance required between competing interests (such as public and private)

Through regulation by the law, control of society is expected to be effected. The notion of fault in this context will be explored later in this chapter in the context of criminal law and the law of tort. These two areas of law also balance conflicting interests in society. Examples can be seen in the conflict between every individual and the criminal law, for example where defences such as insanity and loss of control are in issue. In the law of tort, there is a balance to be made between the victim and the tortfeasor; this balance may well be viewed through damages, even though money cannot fully balance a loss of life or the loss of expectation of a long life. The way in which the law attempts to balance conflicting interests will now be discussed in the context of contract law and human rights law.
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Tip

Examples of balancing interests and fault can be drawn from any area of law.
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When considering the balance of interests, there are three questions to consider:


1  What interests can be identified?

2  What is the conflict between these interests?

3  What is the legal mechanism by which the conflict is mediated?



1.2.1 The balance of competing interests in contract law

In contract law, the courts are often confronted with the interests of two innocent parties, both of whom believe they have a plausible legal argument.

What interests can be identified?

In any contract there are two obvious interests – the two parties to the contract. Each party to the contract wants to get the best deal possible. However, the two parties rarely are acting as equals in the negotiations. The law recognises this by categorising parties to a contract as consumers or traders, to use the nomenclature of the Consumer Rights Act 2015. The state also wants to ensure that the different interests are served by the law and that regulations ensure protection and encourage a thriving economy, whether the contract is between two individuals who may each be considered a consumer, or two businesses who can be seen as traders.

Similarly, the parties can be seen as buyer and seller of goods or buyer of services and provider of services (or a mixture of both), with parties being consumers or traders (businesses).

Third parties also have potential interest in a contract where the subject matter of the contract may benefit them. Examples of this include where someone is given a present and the present then proves to not work correctly, or where one person books a holiday for a group of friends.

What is the conflict between these interests?

The conflict arises from the desire of a stronger party to dictate the terms of a contract. This can be seen in a number of areas. Most obviously, this comes with respect to written terms in a contract. If there is complete freedom of contract, the only option for a weaker party is to decline to accept an offer that has terms that seem unacceptable and so decline to make a contract.

The conflict also arises from the principle that only a party to a contract can take legal action upon it. This means that those who are not a party to the contract cannot enforce any rights they might have had if they had made the contract directly.

What is the legal mechanism by which the conflict is mediated?

The law addresses these conflicts in a number of ways including:


•  by implying terms in contracts between traders and consumers through the Consumer Rights Act 2015

•  by regulating the legal effectiveness of exclusion clauses in contracts not covered by the Consumer Rights Act 2015

•  through the Contracts (Rights of Third Parties) Act 1999

•  through judicial creativity with respect to remedies.



Implied terms in contracts between traders and consumers through the Consumer Rights Act 2015

Law controls the way in which sectors of society can impose their will and profit from others through legislation such as the Consumer Rights Act 2015. This Act is sometimes criticised for protecting consumers in society at the expense of business. The Consumer Rights Act 2015 brings together rights and remedies available to consumers when making a contract with a business. The law is supposed to be straightforward so that consumers can buy and businesses can sell to them knowing what must be done. When problems arise, disputes should be sorted out more quickly and cheaply. The difficulty with this is that many consumers do not know their rights and some businesses try to avoid their duties. The lack of access to the law for many on the basis of ignorance and cost still means that many people in society do not attempt to enforce their rights and business still holds sway, particularly businesses with a poor record of ethical dealings.
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For details of the rights of consumers, see Chapter 20, section 20.5.
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By regulating the legal effectiveness of exclusion clauses in contracts not covered by the Consumer Rights Act 2015

This applies to non-consumer contracts – not just contracts between businesses, but also those where someone who would normally be considered a consumer is involved, but the subject matter does not fall within the scope of the Consumer Rights Act 2015. An example of this latter category would be a rental agreement on a flat or house. Here there is often an imbalance between the parties and successive legislation has failed to prevent illegal actions and unfair contracts imposed by so called ‘rogue landlords’. The article below shows that local authorities are having to take steps to redress this imbalance between many members of society and an unscrupulous few.
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In the news

Council crackdown on rogue landlords to improve housing standards

North Lincolnshire Council is looking to launch a new licence for private landlords, aimed at protecting their most vulnerable residents and raising housing standards in the private rented sector for the benefit of tenants.

Many landlords in areas of Scunthorpe act responsibly but unfortunately this is not the case across the board. As a result, in some properties residents live in inadequate conditions that the property owners are doing little about.

The new scheme would require all private landlords within the designated area to apply for a licence for each property they let out. The licence would then last for five years.

To become licence-holders, landlords would have to meet certain standards before they could legally rent out a property. A set of conditions would also be attached to the licence regarding the standard and management of the property itself. The licence would ensure that all the houses in this area are fit for tenants to live in and they have the full range of facilities they need.

Cllr Richard Hannigan, Deputy Leader of North Lincolnshire Council, said:


“ This scheme is not meant to stop people renting privately in Scunthorpe town centre, nor is it to deter landlords from renting out their properties. This new licence will root out and tackle rogue landlords who are taking advantage of their tenants by allowing them to live in unacceptable conditions.




We recognise and thank many of the landlords in this area who are good landlords; they should have no problems achieving a licence for their properties. However, this new licence will ensure all landlords in the area take responsibility for the homes they let and their tenants.




Bringing in a set of standards for landlords and their properties will have a knock- on effect on the neighbourhood, helping to keep it cleaner, reducing anti-social behaviour, and making it altogether a nicer place to live. ”



Before bringing into effect the new licensing scheme, the council will be consulting with residents, landlords and other affected parties to gather information and opinions on how the licence will help.

Source: Adapted from an article on the North Lincolnshire Council website, 22 September 2017
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While few landlords will deliberately include the right to use violence to evict a tenant, many will use exclusion clauses and related notices to try to evade their legal responsibilities. Even where the law on exclusion clauses makes



The Contracts (Rights of Third Parties) Act 1999
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Judicial creativity with respect to remedies



1.2.2 The balance of competing interests in human rights law



1  All UK law must be interpreted, so far as it is possible to do so, in a way that is compatible with rights under the Convention.

2  If an Act of Parliament breaches these rights, the legislation is incompatible with Convention rights. The law remains valid. However, it remains up to Parliament to decide whether or not to amend the law.

3  It is unlawful for any public authority to act incompatibly with human rights, unless required by a statutory duty to do so. Where an individual’s rights have been violated, he or she can bring court proceedings against the public authority.





•  doing nothing

•  changing the offending law or the practice

•  making a remedial order; this can include amending an Act or a piece of secondary legislation, and under s 10 of the Human Rights Act (HRA) 1998 a piece of legislation can be repealed by ministerial order (a ‘Henry VIII clause’).
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1.3 The meaning and importance of fault in civil and/or criminal law


1.3.1 Examples of liability depending upon fault


Criminal law examples
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1.3.2 Fault in civil and criminal law
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Civil law
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•  Law plays three primary roles in society:




    –  to protect people from harm

    –  to ensure a common good

    –  to settle arguments and disputes regarding finite resources.




•  This can be seen in the effect of law on the balance between competing interests within society and the importance of fault as a basis for law in society.

•  Different areas of law reflect this balance which is often unequal, particularly from the point of view of some communities and some sectors of society.

•  The concept of fault plays a major role in both civil and criminal law.
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Hill v Chief Constable of
West Yorkshire (1988)

Facts

The claimant’s daughter was the killer’s last
victim before he was caught

The mother claimed that the police owed a
duty of care to her daughter

Law
The relationship between the victim and the

police was not sufficiently close (proximate) for
the police to be under a duty of care

Mitchell v Glasgow City The widow and daughter of an elderly man The council had not been negligent and did not
Council (2009) who was attacked and killed by his neighbour | breach the deceased'’s rights under Article 2
claimed for damages from the local authority
for the loss, injury and damage
Michael v Chief Constable | Alleged systemic and individual police Article 2 was engaged as ECHR claims have

of South Wales (2015)

failings led to a critical delay in the 999
system and the failure to stop the murder of
a mother by her ex-partner

different objectives from civil actions such as
negligence

Aminv Secretary of State
forthe Home Department
(2003)

Amin was a young Asian prisoner killed by
a prisoner known to be racist, extremely
violent and mentally unstable

The procedural obligation under Article 2 is
comprehensively protected under UK law

A public inquiry should be held

JLv Secretary of State for

JLwas remanded in custody and hung himself

There was a similar duty to hold an enhanced

Justice (2008) s T L e s investigation as exists after a suicide
brain damage
Pv HM Coroner for the A suicide verdict did not address the Article 2 was not breached as a Prison’s

District of Avon (2009)

extensive evidence which criticised prison
authorities

Ombudsman’s Report was published

Rabone v Pennine Care
NHS Trust (2012)

Rabone was released for home leave from a
psychiatric ward despite the concerns of her
parents

The next day she committed suicide

The trust had failed to do all that could
reasonably have been expected to prevent the
real and immediate risk of suicide

Article 2 was violated

Tainton v Preston and West
Lancashire Coroner (2016)

A prisoner died after health care staff missed
a number of opportunities to identify his
condition

Article 2 had been breached
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Economic duress definition

The threat to damage a business or
person financially

Economic duress does not
normally cover a threat
towards property

Economic duress does not normally
cover a threat towards property except
in severe circumstances

Atlas Express vKafco (1989)

Economic duress involves (1) —
compulsion or a lack of
practical choice for the victim

A practical effect must be that there
is compulsion on, or a lack of practical
choice for, the victim

Universe Tankships Inc. of Monroviav
International Transport Workers Federation
(The Universe Sentinel) (1983)

Economic duress involves (2) -
illegitimate pressure

Commercial pressure is not enough to
amount to economic duress

There are a number of factors to consider

Pao onv Lau yiuLong (1979)

Economic duress involves (3) —
actions that are not lawful

lllegitimate is not synonymous with
unlawful

CTN Cash and Carry v Gallagher (1994)

Economic duress involves (4) —
pressure could be illegitimate
even when lawful

‘lllegitimate pressure’ can be constituted
by conduct which is not in itself
unlawful, although it will be an unusual
case where that is so

Progress Bulk Carriers Ltdv Tube City (2012)
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The duty to mitigate the
loss

The party injured by a breach of contract
must take reasonable steps to minimise the
effects of the breach

Westinghouse Electric v Underground Electric
Railways (1912)

Liquidated damages

Liquidated damages are where the amount
of damages has been fixed by a term in the
contract

Dunlop Pneumatic Tyre Co. v New Garage
and Motor Co. (1914)

Quantum meruit

Recovery of an unqualified sum for services
already rendered

Upton Rural District Council v Powell (1942)
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R (Pretty) v DPP (2001) Diane Pretty asked the court to guarantee | Right to life was not determined by quality of life
that her husband would not be prosecuted if | so could not be interpreted as also giving a right
he helped her die to die
Where a state has law that makes assisted suicide
legal, that will not be a breach of Article 2
Ms Bv An NHS Hospital Ms B suffered a haemorrhage and executed | The right to determine what shall be done with
Trust (2002) a Living Will one’s own body is a fundamental right and the
ventilator could be turned off
R (Purdy) v DPP and the Would Ms Purdy’s husband be prosecuted The House of Lords ordered the DPP to produce

Society for the Protection
of Unborn Children (2009)

if he assisted her in making arrangements
to travel abroad for the purpose of assisted
suicide?

guidance on what makes a prosecution more or
less likely

The guidance was published in February 2010

Airedale NHS Trust v Bland
(1993)

Could artificial support be withdrawn from
Anthony Bland, in a PVS state since the
Hillsborough Football Stadium disaster?

The House of Lords gave permission for
withdrawing support

Guidelines were subsequently drawn up
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The rule of privity Only those who are parties to a contract are bound by it and can | Dunlop Pneumatic Tyre Co. Ltd
of contract benefit from it v Selfridge (1915)
Relationship with In certain circumstances the courts try to avoid the strict rule of | Jacksonv Horizon Holidays Ltd
consideration privity by allowing for damages for distress (1975)

Agency provides an | An agent is authorised to make a contract on behalf of another
exception to privity | person, the principal

Collateral contracts | The court may be able to avoid the strict rule of privity by finding | Shanklin Pier Ltd v Detel
can provide an a second contract alongside the main agreement ProductsLtd (1951)
exception to privity

Contracts (Rights of | The Act allows someone who is not a party to a contract (a ‘third | Beswick v Beswick (1967)
Third Parties) party’), in some circumstances, to enforce the contract against
Act 1999 either or both of the actual parties to the contract
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Exclusion clause | Exclusion clauses are terms in a contract

definition that exclude or limit liability for a breach of
the contract
Is the term Where a party has signed a written LEstrange v Graucob (1934)

incorporated in | agreement, he or she is bound by that
the contract (1) | agreement

Is the term Whether exclusion clauses are only Olley v Marlborough Court Hotel (1949)
incorporated in incorporated into a contract requires the

the contract (2) | party subject to the clause to know of the
clause at the time the contract was made

Is the term The combination of notices, tickets and Chapelton v Barry Urban District Council (1940)
incorporated in | other documents may make it difficult for | Thompson vLMS Railway (1930)
the contract— someone trying to rely on an exclusion Thorntonv Shoe Lane Parking Ltd (1971)

the ticket cases | clause to prove it was brought to the
attention of the other party

Is the term Is the term incorporated as a result of the | McCutcheonv David MacBrayne Ltd (1964)
incorporated in previous dealings of the parties?
the contract (3)

The contra The contra proferentem principle is an Transocean Drilling UK Ltd v Providence Resources plc
proferentem rule | approach to be used only where the term is | (2016)
both one-sided and ambiguous Persimmon Homes Ltd v Ove Arup and Partners Ltd (2017)

Oliver Nobahar-Cookson v The Hut Group (2016)
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Dunlop Pneumatic Tyre Co. Ltd v Selfridge (1915) As Dunlop was not a party to the contract between Dew and
Selfridge it could not sue Selfridge for selling below the agreed price

Jacksonv Horizon Holidays Ltd (1975) It would be unfair to limit the award of damages to Mr Jackson

The claims of his family were allowed even though, strictly, they
were not parties to the holiday contract

Shanklin Pier Ltd v Detel Products Ltd (1951) There was found to be a collateral contract between them to the
effect that the paint would last for seven years

Beswick v Beswick (1967) The aunt was not a party to the contract, so there was no privity of
contract
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Poussardv Spiers | Her presence was central to the

and Pond (1876) | production; it was a condition entitling
the producers to repudiate her
contract for her non-attendance

Bettini v Gye The rehearsals were not central to
(1876) the contract to sing, so the concert
organiser could not repudiate his
contract

He had not broken a condition in the
contract

Hong Kong Fir Not all contracts could be simply
Shipping Co. Ltd | divided into terms that are conditions
vKawasakiKisen | and terms that are warranties

Kaisha Ltd (1962) | Many contracts are more complex
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Murder is the unlawful killing of a reasonable person in being under the
Queen’s (King’s) Peace with malice aforethought, express or implied

Source/case

Lord Coke (in the seventeenth
century)

Actusreus

An unlawful killing within the Queen's Peace

Killing can be by an act or omission

Victim must be alive — not a foetus or already dead
Causation — defendant must have caused victim's death

Rv Gibbins and Proctor (1918)

Mensrea

Intention to kil or Intention to commit grievous bodily harm
Intent can be direct or Indirect — death or GBH was a virtual
certainty of defendant’s actions and defendant appreciated this
to be the case

RvNedrick (1986)
RvWoollin (1998)

Sentence

Judge has to impose mandatory life sentence
Judge will decide the minimum term the defendant will serve in prison
before release on licence
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RvLamb (1967) D fired a gun at a friend; both thought it was There must be an unlawful act for a charge of
safe because there was no bullet in the firing. manslaughter; in this case there was no assault
chamber as the friend did not fear violence

Rv Lowe (1973) D failed to take proper care of a baby who died | There has to be an act; unlawful act

manslaughter cannot be committed by an
omission

Rv Larkin (1943) D threatened a man with a razor — a woman The unlawful act need not be aimed at V but
fell on it and died it must be objectively dangerous in the sense

that it is likely to cause some harm

Rv Goodfellow (1986) | D set fire to his flat causing three deaths The unlawful act can be aimed at property. The

test is whether it is objectively dangerous in
the sense that it is likely to cause some harm

Rv Dawson (1985) A petrol station attendant died of a heart The test is ‘would sober and reasonable people

attack when his petrol station was robbed

have recognised that the attendant was likely
to suffer some harm?' In this case the test was
not satisfied

Rv Watson (1989)

During a burglary the defendants physically
abused the 87-year-old occupant. He later died
of aheart attack

A reasonable person would have been aware
of V's frailty and the risk of V suffering some
harm

Rv Kennedy (2007) D supplied a drug to V who self-injected and Self-injection broke the chain of causation and
later died D was not guilty of manslaughter
DPPv Newbury and The defendants pushed a paving stone onto a D need only have the mens rea to do the

Jones (1976)

passing train, killing the guard

unlawful act; there is no need for D to foresee
that it might cause some harm
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Rylandsv Fletcher (1868)

Facts
The defendant made a reservoir as a
water supply for his mill

Mineshafts were not blocked off causing
flooding to a mine

Legal principle

A claim could be made if material was brought
onto land and stored, it was likely to cause
mischief if it escapes, which amounted to a non-
natural use of the land, and which escaped

Rickards v Lothian (1913)

An unknown person turned on water taps
and blocked plugholes causing damage to
the flat below

There has to be a non-natural use of the land —
not present in this case as domestic pipes were a
natural use of land

Readv Lyons (1947)

An explosion took place in a munitions.
factory causing injury

The material has to escape from one property
onto adjoining property — no liability here as
there was no escape

Cambridge Water Co. v
Eastern Counties Leather
(1994)

Stored chemicals seeped through the
concrete floor of a factory into the soil
below, polluting an area where water was
extracted

Damage has to be reasonably foreseeable and
not too remote from the escape

LMS International Ltd v
Styrene Packaging and
Insulation Ltd (2005)

A fire started in the defendant’s factory
containing flammable material

The fire spread to the adjoining property
causing damage

The defendant was liable in Rylands v Fletcher
as it had accumulated materials which were a
known fire risk

The storage was a recognisable risk to the adjoining
property and a non-natural use of the land

Stannard (t/aWyvernTyres)
v Gore (2012)

A fire spread from the defendant’s tyre
fitting business damaging the claimant’s
adjoining property

The Court of Appeal’s view was that tyres were
not exceptionally dangerous or mischievous
The defendant was not carrying on any non-
natural use of land on a light industrial estate
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The presumption with business Business agreements are presumed to be legally binding Edwards v Skyways

contracts Ltd (1969)

Rebutting the presumption in The presumption can be rebutted by showing the opposite | Jonesv Vernons Pools

business contracts is the case (1938)

The position of letters of comfort | A letter of comfort is not usually intended to be a legally Kleinwort Benson Ltd
binding document but, confusingly, it may give rise to a v Malaysian Mining
legally binding obligation depending on the wording Corporation (1989)

The presumption with social and | Social and domestic arrangements are presumed not to be | Balfour v Balfour

domestic arrangements legally binding (1919)

Rebutting the presumption in The presumption can be rebutted by showing the opposite | Merrittv Merritt

social and domestic arrangements | is the case (1971)

Social arrangements can be like If money has changed hands, then even if the arrangement | Simpkins v Pays

business arrangements is made socially, it is more likely to be a commercial (1955)

arrangement and therefore legally binding
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Warrenv Truprint Ltd | Section 11(5) of the Unfair Contract
(1986) Terms Act 1977 requires the party
who inserts the clause in the
contract, and who seeks to rely on
it, to show that it is reasonable in all
the circumstances

Smithv Eric SBush | The test is whether the insertion
(1990) of the term in the contract is
reasonable in the light of what was
known to the parties at the time
when the contract was made

This is sometimes called the
knowledge test

Watford Electronics | The exclusion clause was a

Ltdv Sanderson CFL | reasonable term since the parties
Ltd (2001) were of equal bargaining power and
the limitation clause was subject to
negotiation when the contract was
made

George Mitchell Ltd | Section 11(4) of the Unfair Contract
vFinney Lock Seeds | Terms Act 1977 specifically relates
Ltd (1983) to limitation clauses and not
exclusion clauses, as in this case
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Edwards v Skyways Ltd (1969)

The agreement to actually pay a redundancy package is binding even though it is
described as ex gratia

Jonesv Vernons Pools (1938)

The football pool coupon, which he signed, stated that the transaction was ‘binding in
honour only’
This rebutted the presumption in the business contract

Esso Petroleum Co. Ltdv
Commissioners of Customs and
Excise (1976)

As Esso were clearly trying to gain more business from the promotion, there was held
to be legal intention in the arrangement

McGowan v Radio Buxton (2001)

A prize in a competition is part of a legally binding contract

Kleinwort Benson Ltd v Malaysian
Mining Corporation (1989)

The claim based on the comfort letter failed as there was no legal intention
If Kleinwort had required a legally binding guarantee it should have insisted on one

Sadlerv Reynolds (2005)

There may be situations which fall into a sort of ‘halfway house’ between domestic and
commercial

The person alleging it is legally binding must show that is the case

Balfourv Balfour (1919)

The agreement was not binding as it was a domestic arrangement between an
amicable married couple

Merrittv Merritt (1971)

The agreement was binding as it was an arrangement between a separated married
couple about future maintenance payments

Jonesv Padavatton (1969)

There is a presumption that cohabitants would not intend to create enforceable
contractual obligations between themselves

Simpkinsv Pays (1955)

If money has changed hands, then even if the arrangement is made socially, it is more
likely to be a commercial arrangement and therefore legally binding

Parkerv Clarke (1960)

If parties put their financial security at risk for an agreement, then it must have been
intended that the agreement should be legally binding






OEBPS/images/59-1.gif
NO D does not have mens rea
Did D kil with malice aforethought? f—————— > for murder, so loss of

control is not relevant

YES

NO

Did D suffer & lossof selfcontroly  |——————{  The defence offss of

control is not available

VALRN

s the oss of control Was the loss of control triggered

AND/ | by things said or done giving Da | noO
OR | justifiable sense of being seriously ——>]
wonged?

triggered by a fear of
serious violence?

The defence of loss of
control is not available

\ YES

Might a person of D's age and sex, with a normal o
degree of tolerance and self-restraint, and in the The defence of loss of
circumstances of D, have done as D did? controlis not available

VESl

D has the defence of loss of control

D will be guilty of voluntary manslaugher, not
murder






OEBPS/images/383-1.gif
2013/14 2014/15 2015/1

Number of Number of Number of Number of Number of Number of

arrests charges arrests charges arrests charges
Wilful obstruction of a 23 1 30 17 44 30
highway
Wilfully obstruct a 26 7 6 2 3 1
highway with a non-
motor vehicle
Total 49 18 36 19 47 31






OEBPS/images/78-1.gif
Part of offence

Duty of care

Commen
D must owe V a duty of care — civil test of negligence will apply

Not relevant that V is a party to an illegal act

Cases
Rv Adomako (1994)
Rv Wacker (2003)

Breach of duty

Can be act or omission — usually an omission

Gross negligence

This is beyond a matter of mere compensation and shows such
disregard for the life and safety of others that it amounts to a crime

Conduct which is so bad in all the circumstances as to be criminal

Rv Bateman (1925)

Rv Adomako (1994)

Risk of death Is the risk only to the health and welfare of victim? Rv Stone and Dobinson (1977)
OR
Is there disregard for the life and safety of another? Rv Bateman (1925)
OR
Is there an obvious risk of death judged objectively? Rv Adomako (1994)
Mens rea As the risk of death is judged objectively, it does not matter that

defendant did not see the risk
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s1 A person is guilty of theft if he or she dishonestly Full definition of theft
appropriates property belonging to another with the D is charged under this section
intention of permanently depriving the other of it
s2 Dishonesty No definition of ‘dishonesty’ in the Act
1 Not dishonest if D believes: Ghosh (1982) two-part test:
= he or she has a right in law (s 2(1)(a)) = Isit dishonest by ordinary standards?
= he or she would have the other’s consent (s 2(1)(b)) | w I so, did D know it was dishonest by
= the owner cannot be discovered (s 2(1)(c)) those standards?
2 Can be dishonest even if D intends to pay for property
s3 Appropriation Held to be assumption of any of the rights
‘Any assumption of the rights of an owner’ of an owner: Gomez (1993)
Includes a later assumption of rights Given ‘neutral’ meaning, so consent
irrelevant: Lawrence (1972), Hinks (2000)
s4 Property
Includes money and all other property real or personal,
including things in action and other intangible property
Land cannot be stolen except by trustee or tenant or by
severing property from land
Wild mushrooms, fruit, flowers and foliage cannot be stolen
unless done for commercial purpose
Wild animals cannot be stolen unless tamed or in captivity
s5 Belonging to another
Property is regarded as belonging to any person having Not limited to owner: Turner (No. 2) (1972)
possession or control or any proprietary right stole his own car
Property belongs to the other where it is received under an | Hall (1972), Klineberg and Marsden (1999)
obligation to retain and deal with it in a particular way Attorney-General's Reference (No. 1 of
Property received by a mistake where there is a legal 1983) (1985)
obligation to make restoration belongs to the other Must be a legal obligation: Gilks (1972)
s6 Intention to permanently deprive

Treat the thing as his or her own to dispose of regardless of
the other’s rights
Dispose of includes ‘dealing with’ property

The 'goodness’ or practical value must have
gone from the property: Lloyd (1985)
DPPv Lavender (1994)
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Unlawful act Must be unlawful RvLamb (1967)
A civil wrong is not enough Rv Franklin (1883)
It must be an act; an omission is not sufficient Rv Lowe (1973)
Dangerous act Objective test— would a sober and reasonable person realise the | Rv Church (1965)
risk of some harm?
No need to realise serious harm or the specific harm suffered Ry Larkin (1943)
An act does not have to be aimed at a person — it can be aimed | Rv Goodfellow (1986)
at property
There must be a risk of physical harm — fear is not enough RvJMandSM (2012)
Rv Dawson (1985)
Causation The normal rules of causation apply — D's act must be the cause
of V's death
An intervening act, e.g. V self-injecting, or V's own action will Rv Kennedy (2007)
break the chain of causation
Mens rea D must have mens rea of the offence; it is not necessary to DPPv Newbury and Jones (1976)

prove that D foresaw any harm from his or her act
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Oneryildiz v Turkey (2004)

Facts

A methane explosion at a rubbish tip near
slum dwellings resulted in a landslide which
engulfed the applicant’s house, killing nine
close relatives

w
Article 2 was breached

There was an obligation to take steps to
protect people living near the rubbish tip

Osmanv UK (1998) A male teacher developed an obsession with a | Article 2 could impose a duty on a public
male pupil authority to take all reasonable steps to protect
The claimants asserted that the killer had been |  Person from a real and immediate risk to his
known to be a threat, but that insufficient D
protection had been given by the police

Keenanv UK (2001) The applicant’s son had committed suicide The positive obligations under Article 2 must

while serving a prison sentence for assault

He had been medically monitored by the
prison doctor

be interpreted in a way which does not impose
an impossible or disproportionate burden on
the authorities
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Facts

Cases where there was sufficient evidence for an attempt

Offence attempted

Attorney-General's Reference | D tried to rape a girl but Rape Need not have performed the last
(No. 70f 1992) (1993) could not get an erection act
Rv Boyle and Boyle (1987) Standing by door with Burglary Had done part of a series of acts
broken lock
Rv Jones (1990) Gun safety catch was left on | Murder Sufficient evidence to leave the
question of whether there was an
attempt to the jury
Cases which were merely preparatory
Rv Gullefer (1987) Disrupted race intending to | Theft Has D ‘embarked upon the crime
reclaim bet proper'?
Rv Geddes (1996) In school with knife, rope False imprisonment Has D ‘actually tried to commit

and tape

the offence in question'?

Rv Campbell (1990)

Outside post office
with imitation gun and

threatening note

Robbery

Merely preparatory
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He developed the legal and moral
principle of utility: what makes an action
right or wrong is the usefulness, or value,
of the consequence it brings

The more an action increases overall
happiness, the more valuable it is; and the
more it decreases happiness, the more
reprehensible

John Stuart
Mill

Justice, he explained, includes respect for
people, for property and for rights, as well
as the need for good faith and impartiality
All of these are consistent with the
principle of utility, since their application
brings the greatest happiness to the
greatest number
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McFeeleyv UK (1981) The claimants had been convicted of offences The meaning of association is not defined,
relating to anti-terrorist legislation, and after a as is the case in many states
change of regime imposed in 1976, they were It is not just spending time in other
nqt permitted a.ssoaatlon with the rest of the people’s company
prison community
Redfearnv UK (2012) The appellant was a bus driver and elected local | While association does not include

councillor representing the British National Party
He was summarily dismissed after his election

professional regulatory bodies set up by
the state to regulate professions, it does
include political parties, so there was a
violation of Article 11
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HLv UK (2004)

Facts

HL was informally detained for mental health
reasons under the common law doctrine of
necessity and not subject to the standard
compulsory detention procedures

Law

This detention was arbitrary as it was non-
statutory and there were no clear rules in
place to provide HL with any safeguards

Amuurv France (1996)

Four Somalis applied for asylum in France but
were held in the airport’s transit zone under
strict police surveillance and without access
to legal or social assistance

Their asylum was refused and they were
returned

Holding the applicants in the transit zone of
the airport was a deprivation of their liberty

Austinv UK (2015)

Police ‘kettled” demonstrators and passers-by
for over seven hours

Article 5 should not make it impracticable
for the police to carry out their duties of
maintaining order and protecting the public

There was a duty on the police to protect
individuals from violence and physical injury

The context is relevant and the public may
be required to suffer temporary restrictions
on freedom of movement in certain contexts
and these do not amount to ‘deprivations

of liberty’ so long as they were unavoidable,
necessary and were kept to the minimum

There was no breach of Article 5 as

the measures were taken in good faith,
proportionate, and enforced for no longer than
necessary

Shimovolosv Russia
(2011)

S had his ID checked several times on a train
journey, was forced to go to a police station

and was questioned about the purpose of his
trip and his acquaintances

S had been arbitrarily arrested in breach of
Article 5.1

Kasparovv Russia (No. 2)
(2016)

Garry Kasparov and another were detained
and their tickets and passports were
confiscated

Detention and questioning at a police office
followed

Kasparov was prevented from leaving the
office for 48 hours and an armed officer
guarded the door

There was no evidence of forgery as the
authorities claimed

There had been unlawful deprivation of liberty
which was not justified for any lawful purpose

Ostendorfv Germany A football supporter was on his way to a The claimant had been ordered to stay with
(2013) match and had been given directions by the the group of supporters and clearly warned of
police where to go to avoid fights with rival the consequences of his failure to comply with
supporters that order
He was found hiding in a toliet, arrested and His arrest and detention were lawful under
detained until after the match had ended Article 5.1(b), but not under Article 5.1(c)
He claimed a breach of Articles 5.1(b) and
5.1(c)
Stafford v UK (2002) Swas released on licence from a life sentence | This was a breach of Article 5 as there was

for murder, but re-sentenced for fraud and
not released after the end of the fraud
sentence

no sufficient connection between his original
conviction and any risk that he might commit
further non-violent offences after release
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The Moorcock (1889)

Jud

There was an implied undertaking that the ship would be at a safe mooring that
would not damage the ship

Huttonv Warren (1836)

Local custom meant that at the end of an agricultural lease, a tenant farmer was
entitled to an allowance for seed and labour on the land

Hillas v Arcos (1932)

While the option clause lacked specific detail, nevertheless it was in the same terms
as the contract of sale that had been completed if the option were to be taken up

Hollierv Rambler Motors (1972)

A failure to sign a document on one occasion did not prevent the terms in that
document being present in the contract if it was merely an oversight in not signing
the document on that particular occasion

Shell UK Ltdv Lostock GarageLLtd
(1977)

Lostock argued there was a term in the contract that Shell would not abnormally
discriminate against it

This argument failed as Shell would never have agreed to such a term

Egany Static Control Components
(Europe) Ltd (2004)

The court decided that a reasonable person would assume that the guarantee applied
to both existing and future debts

Marks and Spencer plcv BNP
Paribas Securities Services Trust
Company (Jersey) Ltd (2015)

The court set out the current position with respect to when terms may be implied in
a contract
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Case
McCannv UK (1995)

Facts

McCann and two others were shot dead
in Gibraltar, by the SAS, as they were IRA
terrorist suspects

aw
Article 2 was violated

Lethal force used by state agents in self-defence
or defence of others must be based on a test that
is in part subjective and in part objective

Matzarakis v Greece
(2004)

The police shot and seriously injured the
applicant, who had driven through a red
traffic light in Athens, near the US Embassy

Article 2 was violated

Unregulated and arbitrary action by state
officials is incompatible with effective respect for
human rights

Finogenov v Russia (2011)

A group of Chechen separatists held 900
people hostage

The Russian security forces pumped an
unknown narcotic gas into the auditorium
and stormed the building

The use of gas was not a disproportionate
measure in these circumstances

ArmaniDa Silvav UK
(2016)

Undercover police officers shot and killed
Mr de Menezes, mistaking him for a failed
suicide bomber on the run

No individual officers were prosecuted

The court found no violation of Article 2

This decision brings the test set out in McCann
much more in line with the test in English law for
self-defence and is much more subjective

Nachovav Bulgaria (2005)

Two of the applicant’s relatives, both of
Roma origin, who had absconded from a
military construction crew, were shot and
killed during an attempted arrest by the
military police

Article 2 was engaged

The court stated that it cannot be necessary to
put human life at risk where it is known that the
person to be arrested poses no threat to life or
limb.

Gilleg v Turkey (1998)

The applicant’s son was killed in
spontaneous unauthorised demonstrations
and attacks on public buildings

Article 2 was violated as excessive force was used
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Case Facts egal principle
Dulieuv White Barmaid suffered fear for her own safety | A claim for nervous shock can be made when the claimant
(1901) when coaches and horses crashed into suffers real and immediate fear of personal danger

the bar
Hambrook v A mother suffered severe shock when she | A claim can be made if the claimant suffered nervous

Stokes (1925)

feared for the safety of her children in an
accident

shock fearing for the safety of a family member

Bourhill vYoung | A pregnant woman suffered shock when No claim can be made if the person suffering shock is
(1943) she saw the scene of an accident outside the range of people who could be foreseen as
She was not related to anyone involved in | being affected
the accident
McLoughlinv Claimant suffered shock at hospital when | Claim for nervous shock can be made by someone not

O'Brien (1982)

she saw her family being treated after
being involved in an accident

involved in an accident if:

1 he or she has close ties of love and affection with a
victim of the accident, and

2 the shock is suffered at the scene of the accident or
within its immediate aftermath

Pagev Smith The claimant's ME was triggered when he | Distinction is made between primary and secondary victims
(1995) was involved in a minor car accident Primary victims are involved in the accident and have to
prove negligence to claim for physical or mental injuries
Secondary victims are not involved in the accident but
suffer mental injuries
Alcock v Chief Families of Hillsborough victims claimed Claim for nervous shock can be made by a secondary
Constable of for mental injuries after learning that victim if the Alcock criteria are satisfied:
South Yorkshire family members were involved in 1 he or she has close ties of love and affection with a
(1992) the tragedy which was due to police victim of the accident
negligence 2 the shock is suffered at the scene of the accident or
within its immediate aftermath, and
3 shock is suffered with the claimant’s own unaided senses
Chadwick v The claimant suffered nervous shock after | Rescuers are primary victims and can claim for nervous

British Rail (1967)

he helped survivors after a train crash

shock if they assist at an accident
Rescuers should not be discouraged

White v Chief Police officers helping at Hillsborough Rescuers are secondary victims unless they are in the

Constable of suffered PTSD from what they witnessed | range of foreseeable physical injury and have to prove the

South Yorkshire Alcock criteria

(1998) Public policy reasons prevented them from recovering
compensation when the families of the victims were
unable to recover

McFarlanevEE The claimant suffered psychiatric injury Bystanders are not rescuers and have to satisfy all the

Caledonia (1994)

when witnessing explosions and the rescuing
of survivors on the Piper Alpha oil rig

Alcock criteria to claim as secondary victims

Attiav British Gas | Awoman witnessed her property being A claim for nervous shock can be made if caused by

(1987) destroyed by fire due to the defendant’s witnessing the destruction of your own property
negligence and suffered severe shock

SionvHampstead | The claimant suffered psychiatric No claim in nervous shock as there was no sudden

Health Authority | injury as a result of witnessing his son’s horrifying event

(1994) deterioration in hospital over 14 days

North Glamorgan | The claimant suffered a pathological grief This could amount to a sudden appreciation of a horrifying

NHS Trustv reaction from witnessing the treatment and | event and a claim can be allowed

Walters (2002)

ultimate death of her child over 36 hours
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leration must be

Sufficiency means the consideration must be real, and
have some value

Chappell vNestlé Co. Ltd (1960)
White v Bluett (1853)

Past consideration is no
consideration

Consideration has no value where it has already been
done at the time the agreement is made

Re McArdle (1951)

Consideration must move
from the promisee

A person cannot sue or be sued under a contract unless
he or she has provided consideration for it

Tweddlev Atkinson (1861)

Performing an existing Performing an existing duty cannot be the consideration | Stilk v Myrick (1809)
duty is not consideration | for a new contract
Where there is Payment of a lesser sum on the day a debt is due cannot | Foakesv Beer (1884)

estoppel

back on a promise which is not supported by consideration

acceptance of part be in satisfaction of the greater debt
payment of a debt
Promissory (equitable) An equitable doctrine which can prevent a person going Central London Property Trust Ltd

v High Trees House Ltd (1947)
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Case Principle

EvEnglish Province of Our Lady of Charity (2012)

The court has to look for:

1 arelationship akin (or similar) to employment

2 which was established by a sufficiently close connection
so that

3 it was fair and just to impose liability on the defendant

JGE v Trustees of the Portsmouth Roman Catholic
Diocesan Trust (2012)

Being an office holder, as opposed to an employee, could
make the church vicariously liable for the actions of a priest
as the priest’s relationship with the church was sufficiently
akin (close) to one of employment and it was fair and just to
hold the church vicariously liable

The Catholic Child Welfare Society v Various Claimants (FC)
and The Institute of the Brothers of the Christian Schools
(2012)

The relationship between the Institute and its members
was akin to an employer and employee relationship, and
the sexual abuse connected to that relationship gave rise to
vicarious liability

Mohamud v WM Morrison Supermarkets plc (2016)

As the employee was acting within the field of his
employment — it was at work and within working hours,
and there was a close connection between what he did and
what he was required to do in his job — the employer was
vicariously liable

Coxv Ministry of Justice (2016)

If a person is carrying on activities as an integral part
of the business activities carried on by a defendant and
for its benefit, then the business will be vicariously
liable
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Was the injury caused by the
defendant’s negligence?
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Clarke v Dickson (1858)

Rescission was not available as the victim could not return to the original position

Longv Lloyd (1958)

By persevering with the lorry after the first breakdown, he had indicated his
willingness to continue with the contract and so affirmed the contract

Leaf v International Galleries (1950)

Even though he had no means of finding out the truth until he came to sell the
painting, rescission was not allowed because of the delay in bringing his claim

Lewisv Averay (1972)

The claim for rescission failed as in the circumstances it would be unfair to deprive
the third party of the car purchased in good faith

Hedley Byrne and Co. Ltd v Heller
and Partners Ltd (1964)

There could be a duty of care in negligence even though there was no contractual
relationship

Goodwillv British Pregnancy
Advisory Service (1996)

There was no special relationship of proximity between the BPAS and Miss Goodwill
Therefore there was no duty of care owed

Esso Petroleum Company Ltd v
Mardon (1976)

Here there was proximity, and a duty of care in negligence, between the parties as
they were involved in negotiations for a contract between them

Howard Marine v Ogden and Sons
(1978)

They had not discharged the burden of proof by demonstrating they had reasonable
grounds for believing it to be true; they had the registration document of the barge
which stated the correct capacity, so it could not be innocent misrepresentation

Royscot Trust Ltd v Rogerson (1991)

The measure of damages for negligent misrepresentation under the
Misrepresentation Act 1967 is the same as for fraud

Derry v Peek (1889)

The directors of the company were only careless as to whether what they said was
true, so it was not fraudulent misrepresentation

Smith New Court v Scrimgeour
Vickers (1996)

In fraudulent misrepresentation, the remedies are rescission and damages in the tort
of deceit

Eastv Maurer (1991)

It is possible to recover damages for loss of profit following a fraudulent
misrepresentation
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Case

Rv Lipman (1970)

Facts

D and his girlfriend took an LSD trip and he
stuffed a sheet down her throat

Legal principle

As he was unable to form the mens rea of the
offence, he was not guilty of murder (a specific
intent crime) but instead was convicted of
manslaughter as that is a basic intent offence to
which intoxication is no defence

Attorney-General

D decided to kill his wife and drank whisky to

He was convicted of murder as he had formed the

forNorthern give himself ‘Dutch courage’ intent to kill before he became intoxicated
Irelandv Gallagher

(1963)

DPPv Majewski D consumed large quantities of alcohol and Becoming intoxicated by drink and/or drugs
(1977) drugs and then assaulted the landlord of the pub | was reckless and recklessness was enough to

and the police and damaged property — all basic
intent offences

constitute the necessary mensrea in the offences
with which he was charged, so he could not use
the defence of intoxication

Rv Kingston (1994)

D had paedophilic tendencies, was invited to a
house where his drink was drugged by a man
who wanted to blackmail him

He was filmed abusing a boy

He was guilty of indecent assault as he had
formed the mens rea for an offence before
becoming intoxicated and involuntary intoxication
could not be a defence

Rv O'Grady (1987) | A man killed his friend after a drinking session D is not entitled to rely, so far as self-defence is
claiming he did so in mistaken self-defence concerned, upon a mistake of fact which has been
induced by voluntary intoxication
Rv Hatton (2005) D had drunk a lot of beer The decision in O'Grady applied to both specific
D found V dead and basic intent offences
D thought he had acted in self-defence but A drunken mistake about the amount of force
could not remember what had happened required in self-defence was not a defence
Jaggardv Dickinson | D, who was drunk, broke into the wrong house A statutory exception to the general rule applied
(1980) believing that, if it was the correct house, she in criminal damage cases

had permission to do so
She was charged with criminal damage
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Complaining
neighbour  has to
have an interest in
the land affected

Neighbour who receives complaint — does
not have to have an interest in the
Jand —can be lible f he or she allowed
the nuisance to continue
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Insanity Automatism

This defence has to be proved, with medical evidence, by the Defence is raised by the defendant and must be
defence on the balance of probabilities disproved by the prosecution

M’Naghten Rules apply — D must be suffering from a defect of D must be suffering from a total loss of voluntary
reason due to a disease of the mind so as not to know the nature control
and quality of what he or she was doing, or if he or she did know it,

that he or she did not know he or she was doing what was wrong

D suffering from internal factor Caused by an external factor
Successful use of defence — not guilty by reason of insanity Successful use of defence is an acquittal

Judge can impose whatever sentence he or she considers No sentence required
appropriate up to a hospital order
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Rv Shayler (2002) S had been a member of the security services S argued that the disclosures were in the
and disclosed documents to journalists that public or national interest. This defence
related to security and intelligence matters failed
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What was the cause of automatism?

Y Y
Internal External
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This i the defence of insanity. | | This may give a defence of
The M'Naghten Rules apply. | | non-insane automation.

/

Was there total destruction of | _NO__ No defence

voluntary control? of automatism

VESl

Was the automatism

self-induced?

Y~

Can use defence of Was D reckless in getting
automatism to all offences. into automatic state?
NO
Can use defence of Vs
automatism to alloffences.

Defence of automatism is NOT
available for basic intent offences.
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Brief legal rule Case example

Damages — purpose | The purpose of damages is to put the victim in the position
he or she would have been in if the contract had been
properly completed and performed by the defendant

Nominal damages | If no loss is actually suffered but the breach has been Staniforthv Lyall (1830)

established then the court may award ‘nominal damages’
Wrotham Park ‘Awarded where the claimant would have very real Wrotham Park Estate Co. Ltd v Parkside
damages problems in establishing financial loss and it is a ‘just’ Homes Ltd (1974)

response to a breach of contract

Damages for loss The idea here is to place the claimant in the same financial | Bence Graphics International Ltd v
of a bargain position as if the contract had been properly performed Fasson UK Ltd (1996)

In other words, the claimant is put in the same financial
position as if the main purpose of the contract had been
achieved by proper performance

Damages where Where there is a market, damages will be the difference Charter v Sullivan (1957)
there is a market between the contract price and the price obtained or
required to be paid in the market

Damages for future | There can be a claim for the profit that he or she would Victoria Laundry Ltd v Newman
contracts have been able to complete but for the breach of contract | Industries Ltd (1949)
Damages for loss In rare circumstances the courts have allowed claimants to | Chaplinv Hicks (1911)
of a chance recover a loss that is entirely speculative; such claims are
normally based on negligence
Reliance loss This refers to the expenses incurred by a claimant who Anglia Television Ltd v Reed (1972)
relied on a contract being performed, but it was not
performed
Restit: A repayment of any money or other benefits passed to the
defendant in advance of the contract that is breached
Speculative Contract law has developed cases allowing damages of Ruxley Electronics and Construction
damages a highly speculative nature for mental distress while also Ltdv Forsyth (1996)

recognising the problems with respect to privity of contract
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Atlas Expressv Kafco (1989) Economic duress was established as the agreement was induced by
illegitimate pressure of great magnitude

Universe Tankships Inc. of Monrovia v Several demands were made in relation to pay and conditions as well
International Transport Workers Federation as that the ship owners pay a large sum of money to the Seafarers
(The Universe Sentinel) (1983) International Welfare Fund — this amounted to compulsion

Pao onvLauyiuLong (1979) The court identified four factors to be considered if there was to be

economic duress

CTN Cash and Carryv Gallagher (1994) The threat to withdraw the credit facility was a lawful threat as
Gallagher genuinely believed they were entitled to the money

Progress Bulk Carriers Ltd v Tube City (2012) The charterers had no other way to ship the goods, and faced
‘catastrophic’ losses if they delayed any longer

The agreement to waive all claims against them arising from the
breach was obtained by economic duress
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Case Claim Outcome at ECtHR
Wingrove v UK (1995) | The claimant challenged the refusal of a distribution certificate for No violation of Article 10
a videotape which portrayed the crucified Christ in acts of a sexual
nature with a nun
Alleged a breach of Article 10
Av Hoare (2008) The claimant sought to claim damages for abuse after the expiry of House of Lords allowed
the time limit the claim
Laskey, Jaggard and Claimed their Article 8 rights had been infringed by their conviction for | No violation of Article 8
Brownv UK (1997) taking part in sado-masochistic activities
Halford v UK (1997) Claimed infringement of Article 8 rights over phone tapping relating to | Violation of Article 8 for
discriminatory claim phone tapping at work,
but not at home
Malonev UK (1984) Claimed infringement of Article 8 over police tapping his phone Violation of Article 8. This

led to a change in UK law
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GuerravItaly (1998) The applicants lived about 1 km from a chemical | The court held there is no positive
factory and demanded a right to receive obligation to collect and disseminate
information information

Observer and Guardian v The newspapers challenged injunctions The ECtHR stated that the temporary

UK (1995) preventing their publication of extracts from injunctions were justified prior to the
Spycatcher publication of the book but not thereafter

Surekv Turkey (1999) The applicant was convicted of the offence S argued that this was an interference

of disseminating propaganda against the
indivisibility of the state and provoking enmity
and hatred among the people

by a public authority with his right to
freedom of expression

No breach of Article 10 was found

Miiller v Switzerland
(1988)

M was convicted of an offence of publishing
obscene items, consisting of paintings

Fining the exhibition organisers was not
a violation of the right to freedom of
expression

Open Door and Dublin
Well Womany Ireland
(1992)

The applicants were prohibited from providing
any information to pregnant women about
abortion clinics in Great Britain

This prohibition was a breach of Article 10
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D must be labouring under a defect of reason from disease of the mind M’Naghten (1843)
AND

must either not know the nature and quality of the act he or she is doing OR
not know he or she is doing wrong.

Defect of reason | D's powers of reasoning must be impaired

Absent-mindedness is not enough Rv Clarke (1972)
Disease of the This is a legal term NOT a medical one RvKemp (1956)
mind There must be an internal cause Ry Sullivan (1984)
It need not be permanent: it can be ‘transient and intermittent’ Rv Quick (1973)
Rv Coley (2013)
An external cause is not sufficient
Not know nature | This can be because D is in a state of unconsciousness or impaired RvOye (2013)
and quality of act | consciousness
OR
Not know he is OR D is conscious but does not understand or know what he or she is doing, RvWindle (1952)
doing wrong D must not know it is legally wrong: if he or she does, he or she cannot rely on | Rv Johnson (2007)

the defence of insanity

Special verdict Not guilty by reason of insanity
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Westinghouse Electric v Underground Electric It was necessary to balance loss against gain when the amount of
Railways (1912) the damages was being calculated
Thai Airways v K | Holdings (2015) The lease of substitute aircraft which were more fuel efficient had

to be taken into account

Dunlop Pneumatic Tyre Co. v New Garage and Motor | The case sets out the traditional rules as to when the term is a
Co. (1914) liquidated damages clause or a penalty

Cavendish Square Holding BV v Talal El Makdessi and Sets out new tests for being able to rely on a penalty clause
ParkingEye Ltdv Beavis (2015)

Upton Rural District Council v Powell (1942) Where a contract for services is silent on the issue of remuneration,
quantum meruit applies

Steven v Bromley (1919) Where the circumstances of the case show that a fresh agreement
can be implied in place of the original one, quantum meruit applies

De Barnady v Harding (1853) Where a party has elected to consider the contract discharged
by the other’s breach or where a party has been prevented from
performing by the other party, quantum meruit applies
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Availability

Law

All offences EXCEPT:
= murder

= attempted murder
= treason (possibly)

Case

RvHowe (1987)

Rv Gotts (1992)

Seriousness of
threat

Must be of death or serious injury
BUT
can consider cumulative effect of other threats with threat of injury

RvValderrama-Vega (1985)

Subjective and
objective tests

There are two tests:

= Was D compelled to act because he or she feared serious injury or
death (subjective)?

= Would a sober person of reasonable firmness have responded in
the same way (objective)?

Some of D's characteristics can be taken into account, especially:
= age

= pregnancy

= serious physical disability

= recognised mental illness

Rv Graham (1982)

RvBowen (1996)

Avenue of escape

Duress is NOT available as a defence if there is a safe avenue of
escape

RV Gill (1963)

Imminence of
threat

The threat need not be immediate but it must be imminent

RvHudson and Taylor (1971),
RvAbdul-Hussain (1999)

Self-induced
duress

Duress is NOT available where:

= D joins a criminal gang which he or she knows is violent

= D puts him- or herself in a position where he or she foresaw (or
should have foreseen) the risk of being subjected to compulsion

Rv Sharp (1987)
RvHasan (2005)
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Bellingerv Bellinger (2003)

A woman had been born a man but had
gone through gender reassignment so
that physically and emotionally she was
awoman

She went through a marriage ceremony
with a man. She sought a declaration
that she was validly married to her
husband

Legal principle

The House of Lords decided that s
11(c) of the Matrimonial Causes Act
1973 was incompatible with Articles
8and 12 ECHR in so far as it made no
provision for the recognition of gender
reassignment

The Gender Recognition Act 2004 was
passed to remedy the defect
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Brief legal rule Case example

The portance attached to
the representation

Where the statement is obviously important to the
contract it will be seen as a term of the contract

Couchmanv Hill (1947)

Special knowledge or skill
of the person making the
statement

Where there is special knowledge or skill, the
statement is more likely to be a term of the
contract

Oscar Chessv Williams (1957)

Dick Bentley v Harold Smith
Motors (1965)

The time lag between making
the statement and making the
contract

Where a contract is made later and does not refer
to the statement, it is likely that the statement
does not become a term of the contract

Routledgev Mackay (1954)

Whether there is a written
contract

The court tends to presume that everything the
parties wanted to include as a term of the contract
is put in the written contract

Routledgev Mackay (1954)
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Case Judgment

L'Estrangev Graucob (1934)

Mrs L'Estrange was bound by the exclusion clause in the
contract for the cigarette vending machine, regardless of the
fact that she had not read it

Curtisv Chemical Cleaning and Dyeing Co. Ltd (1951)

The cleaners could not rely on the exclusion clause because
of the oral explanation made to Mrs Curtis that they were
only excluding liability for damage to beads and sequins

Olley vMarlborough Court Hotel (1949)

The clause was not incorporated in the contract since it was
on a notice on awall inside the Olleys’ bedroom in the hotel
and could not have been known about when they made the
contract

Chapelton v Barry Urban District Council (1940)

It was unreasonable to assume that Mr Chapelton would
automatically understand that the ticket was a contractual
document, and the council was liable for his injuries

Thompson v LMS Railway (1930)

It was common knowledge that railway journeys were
contracts and that there were terms of carriage involved

The fact that Mrs Thompson was illiterate and could not read
the ticket did not alter the legal position

Thorntonv Shoe Lane Parking Ltd (1971)

The customer is bound by the terms of the contract as he
can assume that all the terms are set out in the first notice
as in Chapletonv Barry Urban District Council (1940)

McCutcheon v David MacBrayne Ltd (1964)

Previous dealings are only relevant if they prove knowledge
of the terms and actual, not constructive, assent to them

Transocean Drilling UK Ltdv Providence Resources plc (2016)

If the exclusion clause is clear, contra proferentem has no
application

Persimmon Homes Ltdv Ove Arup and Partners Ltd (2017)

‘Where the meaning of the clauses are clear and
unambiguous they should be given effect, so the contra
proferentem rule was not relevant

Oliver Nobahar-Cookson v The Hut Group (2016)

If necessary to resolve ambiguity, exclusion clauses should be
narrowly construed
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divisible contracts

non-completion of one part is not a breach of the whole
contract

Discharge by performance — Performance must be complete and exact Cutterv Powell (1795)
general rule
Some contracts can be seen as | If a contract can be seen as being separate parts, then Ritchiev Atkinson (1808)

The doctrine of substantial
[ —

If a party has done substantially what was required under
the contract, then the doctrine of substantial performance
can apply

Dakin and Co. v Lee (1916)

Full performance prevented by
actions of the other party

If one party prevents the other from carrying out his or
her contract, the innocent party can claim to be paid on a
quantum meruit basis

Planchev Colburn (1831)

essence of a contract

waived

One party accepts If one party has agreed the other party need not complete | Sumpter v Hedges (1898)

part-performance the entire contract, the strict rule will not apply

The effect of a term as to time | A term as to time is treated as a condition if it falls within | Union Eagle Ltd v Golden

for performance of a contract | one of three categories Achievement Ltd (1997)
If not it is treated as a warranty

Time can be made of the This also means the right to treat it as a condition can be | Charles Rickards Ltdv

Oppenheim (1950)
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Cutterv Powell (1795) As the contract was for the whole voyage, he had not performed his
contract

Ritchie v Atkinson (1808) The ship owner was entitled to be paid for the part of the cargo he had
carried as the contract was divisible

Dakin and Co. v Lee (1916) Substantial performance applied as there were relatively minor defects
in the work

Hoenig v Isaacs (1952) Quantum meruit was used to establish payment to be made

Bolton vMahadeva (1972) The defects were too great to amount to substantial performance

Young v Thames Properties Ltd (1999) The court used its discretion to reach a just and fair decision

Planche v Colburn (1831) An author was prevented from carrying out his contract so was paid

on a quantum meruit basis

Sumpter v Hedges (1898) The builder was not entitled to be paid for the work he had done so far
as the customer had no alternative but to complete the work himself

He had not consented to the builder’s part performance

Union Eagle Ltd v Golden Achievement Ltd (1997) The time for completion of the contract had been specified as

5.00 p.m. and time was expressly stated to be ‘of the essence’

The purchaser delivered the purchase price at 5.10 p.m. and the seller
was entitled to repudiate the contract

Charles Rickards Ltd v Oppenheim (1950) He was entitled to cancel the contract as time had been made of the
essence and that term had not been complied with
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R (on the application of
Hicks) v Commissioner of
Police for the Metropolis
(2017)

Facts

Four people were arrested and detained on
the day of the wedding of the Duke and
Duchess of Cambridge

They were arrested in separate incidents on
the grounds that their arrest was reasonably
believed to be necessary to prevent an
imminent breach of the peace

They were all released without charge once
the wedding was over

Their period of custody ranged from two-
and-a-half hours to five-and-a-half hours

It was alleged that the detention violated
their Article 5 rights

The police argued that the detention was
lawful under Article 5.1(c) — the offence being
a breach of the peace

aw

The court considered that Article 5.1(c) can
apply to detention for preventive purposes
followed by early release

They considered it would be irrational if the
law was that in order to be lawfully able to
detain a person so as to prevent a breach
of the peace, the police must intend to
continue the detention, after the risk has
passed, until the person could be brought
before a court for an order to being bound
over to keep the peace in the future

This would lengthen the period of detention
and place an unnecessary burden on police
resources

Early release from detention for preventive
purposes does not breach Article 5 if the
lawfulness of the detention can subsequently
be challenged and decided by a court
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Notice Under Section 12 of the Public Order Act 1986
— Conditions for Processions

| am Chief Constable Simon Richard Cole of the Leicestershire Constabulary and Chief Officer of Police
for Leicester, Leicestershire and Rutland.

Having regard to the time or place at which, and the circumstances in which public processions are
intended to be held by the English Defence League (EDL) and Leicester Unite Against Fascism (LUAF),
and including non-affiliated groups intending to demonstrate against EDL on Saturday 4 February 2012, |
reasonably believe that they may result in serious public disorder, serious damage to property and
serious disruption to the life of the community.

| have made this decision having considered the history of previous events involving the EDL and Unite
Against Fascism (and non-affiliated groups), a number of which have led to serious public disorder and
serious damage to property, and on the more general basis that any event involving simultaneous
marches involving several hundreds of people in a busy City Centre environment is likely to cause
serious disruption to the life of the community.

| direct that the following conditions will be imposed as necessary to prevent such disorder, damage and
disruption:-

In the case of persons in and attending the City of Leicester in support of the EDL

The initial assembly point for the EDL procession will be the car park of St Margaret's Pastures
recreation area, accessed from St Margaret's Way, postcode LE1 3EA. Coach parking will be available
at this site.

Individuals intending to support the EDL at this event are required to arrive at this location between
11.00 am and 12.00 midday. A failure to arrive by this time may result in being excluded from the event.

A further period of time between 12.00 midday and approximately 12.30 pm will be allowed for
organisers and stewards to brief and prepare EDL supporters for the procession through Leicester,
which will follow the following prescribed route under the direction and to specific timings directed by the
Senior Police Officer present at the time:

Route:

= From St Margaret's Pastures,

Left onto St Margaret's Way,

Left onto Burleys Way,

Right onto Abbey Street,

Right onto Belgrave Gate and

continuing onto Haymarket,

= Right onto Church Gate and
continuing onto St Margaret's Way,

= Right into St Margaret's Pastures.

There is no provision for a static assembly during the course of this route.

A person who takes part in a public procession and knowingly fails to comply with a condition imposed
under Section 12 of the Public Order Act 1986 is guilty of an offence for which they may be arrested.

et

S. R. Cole 0830hrs, 30 January 2012
Chief Constable
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John Rawls He described justice as fairness
He argued that two basic principles of justice would be evident within society

Robert Nozick In his book, Anarchy, State and Utopia, he developed an entitlement theory of justice, which
consisted of three principles

This contrasts with Rawls who provided a philosophical basis for the welfare state and the
redistribution of wealth to help the disadvantaged in his book, A Theory of Justice
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Couchmanv Hill (1947) The statement was clearly important to the purchaser of the animal and so was taken as a
contract term rather than a representation

Oscar Chessv Williams (1957) | A private seller of a car believed it to be a 1948 model but was actually much older
This statement was not a term of the contract, just a representation

Dick Bentley v Harold Smith The misleading mileage of a car was a term of the contract rather than a mere statement
Motors (1965)
Routledge v Mackay (1954) It was presumed that the actual date of manufacture of the vehicle was not seen as

important as it was not in the written contract
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Approval message from AQA

The core content of this digital textbook has been approved by AQA for use with our
qualification. This means that we have checked that it broadly covers the specification and
that we are satisfied with the overall quality. We have also approved the printed version of this
book. We do not however check or approve any links or any functionality. Full details of our
approval process can be found on our website.

We approve print and digital textbooks because we know how important it is for teachers
and students to have the right resources to support their teaching and learning. However, the
publisher is ultimately responsible for the editorial control and quality of this digital book.
Please note that when teaching the AQA A—level Law course, you must refer to

AAQAs specification as your definitive source of information. While this digital book has been written to
match the specification, it cannot provide complete coverage of every aspect of the course.

A wide range of other useful resources can be found on the relevant subject pages of our
website: www.aqa.org.uk.
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Legal philosopher  Basic premise

Aristotle An ancient Greek philosopher

He described justice as referring to individuals in their dealings with each other, and to the state in
making and enforcing laws

Thomas Aquinas | A thirteenth-century theologian

He stated that justice governs our relationships with other people. It is the constant willingness to deal
with other people as they deserve

The end result of justice is the common good, for the individual and for the community

Karl Marx Widely regarded as the founder of communism, he developed a radically different model of
distributive justice

This model was embodied in his slogan, ‘from each according to his ability, to each according to his need’

Chaim Perelman | He produced a study of justice, entitled De la Justice

He concluded that justice cannot be studied logically, as each attempt to define it is based upon a
person'’s subjective values

He saw six possible models of distributive justice
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Brief legal rule Case example

Discharge by frustration —
general rule

Where a party to a contract was
prevented from keeping the promise
because of an unforeseeable, intervening
event, he or she would not be liable for a
breach of contract

Taylorv Caldwell (1863)

For there to be frustration the
contract must be impossible to
perform

The court must decide whether
performance is impossible in fact

Jackson v Union Marine Insurance Co, Ltd
(1874)

Subsequent illegality can
amount to frustration of
contract

A contract becoming illegal to perform
after it is made frustrates the contract

Denny, Mott and Dickson Ltd v James B
Fraser and Co. Ltd (1944)

A radical change of the main
purpose of the contract can
amount to frustration of
contract

The main purpose of the contract must
be affected by the change, not just some
aspect of it

KrellvHenry (1903)
Herne Bay Steamboat Co. v Hutton (1903)

Self-induced frustration is
breach not frustration

Frustration will not apply when the
frustrating event is within the control of
one party

Maritime National Fish Ltd v Ocean
Trawlers Ltd (1935)

A contract becoming less
profitable is not frustration

Merely because a contract becomes less
profitable or more difficult to complete
is not a reason for frustration of that
contract

Davis Contractors Ltdv Fareham UDC
(1956)

Remedies for frustration of
contract

These are dealt with in the Law Reform
(Frustrated Contracts) Act 1943
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Acceptance by conduct Valid Carlillv Carbolic Smokeball Co. (1893)
Particularly in unilateral contracts
Prescribed method of Acceptance by a different method to that inthe | Reveille Independent LLC v Anotech
acceptance may be waived | offer may be permitted International (UK) Ltd (2016)
Postal rules If they apply, acceptance takes place at the Adamsv Lindsell (1818)
moment of posting the letter
Electronic methods of Acceptance occurs when the offeror is aware of | Electronic Commerce (EC Directive)
communication the acceptance Regulations 2002), Article 11
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Misrepresentation definition

Misrepresentation is a false statement of material
fact made by a party to the contract that induces
the other party to enter the contract

There must be a false
statement

If nothing is said or asked it cannot be a
statement and, if false, misrepresentation

FletchervKrell (1873)

Silence is not usually a
misrepresentation unless there
are changed facts

A statement which is true when made but
becomes false before the contract is made must
be corrected

Withv O'Flanagan (1936)

The statement does not have
to be written or verbal

The statement can be made pictorially or by
appearance

Spice Girls Ltd v Aprilia World
Service BV (2000)

The misrepresentation must be
of a material fact

It must be a statement of fact rather than a
statement of opinion.

Bissetv Wilkinson (1927)

It must induce the other party
to enter the contract

The statement must be important to the person
making the contract and he or she must have
relied on the statement made rather than his or
her own judgement

Redgravev Hurd (1881)
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Thomas v Thomas (1842)

Payment of the very small rent was consideration, not the moral obligation to carry
out the dead man's wishes

Chappell v Nestlé Co. Ltd (1960)

The chocolate bar wrappers amounted to consideration for the record

White v Bluett (1853) An intangible benefit is not consideration

Wardv Byham (1956) Going beyond one’s existing legal duty can amount to consideration

Re McArdle (1951) The promise to make payment came after the work had been done, so it was past
consideration and of no value

Re Casey's Patent (1892) The court can find an implied term as to make some payment to circumvent the past

consideration rule

Lampleighv Braithwait (1615)

The matter was so important that some payment could be implied as intended by
the parties

Tweddle v Atkinson (1861)

The claim failed because he had given no consideration and was not a party to the
agreement himself

Collins v Godefroy (1831)

There was no consideration for it as the policeman was already under a duty to be in
court

Stilk v Myrick (1809)

A pre-existing contractual obligation was not sufficient consideration to create
a contract

Glasbrook Bros v Glamorgan
County Council (1925)

The police had provided more men and in a different way than they would normally
have done, so there was consideration for the promise

Hartley v Ponsonby (1857)

A great change in circumstances and workload amounted to consideration

Williams v Roffey Bros and Nicholls

The extra benefit of not having to pay a sum for delay to a client is consideration

(Contractors) Ltd (1990)

Pinnel’s case (1602) Payment of a lesser sum on the day a debt is due cannot be in satisfaction of the
greater debt

Foakesv Beer (1884) Pinnel’s case was applied

Central London Property Trust Ltd v
High Trees HouseLtd (1947)

Both parties had acted voluntarily on the agreement
The agreement was valid as equitable estoppel applied

Re Selectmove Ltd (1995)

No additional consideration had been given so the agreement to pay by instalments
was invalid

D and CBuilders v Rees (1965)

Mrs Rees had not acted equitably, so the principle of equitable estoppel could
not apply
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Case

Mersey Docks and Harbour Board v
Coggins and Griffiths (Liverpool) Ltd
(1947)

Facts

A hired crane driver negligently injured a
person

‘Who was vicariously liable for his
negligence?

egal pri
Look at terms of the hiring contract
If the worker and the equipment is
hired out, there is a presumption that
the original employer is liable

If the worker only is hired out, the
presumption is that the hirer is liable

ple

Hawley v Luminar Leisure Ltd (2006)

A bouncer assaulted a customer outside the
club

He was employed by specialist suppliers

As the club exercised so much control
over how the bouncer should work,

it employed him and was vicariously
liable for his actions

Ready Mixed Concrete (South
East) Ltd v Minister of Pensions and
National Insurance (1968)

Should the company or a driver be liable
for the payment of National Insurance
contributions?

Three conditions are to be met to

show an employment relationship:

1 arelationship similar to
employment

2 which was established by a close
connection

3 it was fair and just to impose
liability on the employer

Viasystems (Tyneside) Ltd v Thermal
Transfer (Northern) Ltd (2005)

The claimants contracted with D1 to install
air conditioning in their factory
D1 subcontracted some work to D2

D2 agreed with D3 to provide fitters and
fitters' mates

S was a fitters’ mate who caused damage
through negligence

More than one ‘employer’ could be
vicariously liable

Here D2 and D3 were each 50% liable

Limpusv London General (1862)

A bus driver caused an accident when
racing, despite being told not to race by his
employer

The employer was liable to the injured
claimant as the driver was doing what
he was employed to do — even against
orders

Rose v Plenty (1976)

A dairy instructed its milkmen not to use
child helpers on their milk rounds

One milkman did use a boy to help him but
the boy was injured on the round

The dairy was vicariously liable for
the milkman'’s negligence as the dairy
was benefiting from the work done by
the boy

Twinev Beans Express (1946)

The claimant’s husband was killed through
the negligence of a driver who had been
forbidden to give lifts

The employers were not liable as the
driver was doing an unauthorised act
and the employers were gaining no
benefit from it

Beard v London General
Omnibus Co. (1900)

A bus conductor, employed to collect fares,
drove a bus without the authority of his
employer, injuring the claimant

The employer was not liable as the
conductor was doing something
outside the course of his employment

Listerv Hesley Hall (2001)

The warden of a school for children with
emotional difficulties sexually assaulted
some of the children

He was convicted of criminal offences

The House of Lords decided there was
a close connection between his job
and what he did as the assaults were
carried out on the school premises
when he was looking after the
children

Nv Chief Constable of Merseyside
Police (2006)

After he had gone off duty, the defendant in
police uniform offered to take a woman to
the police station

The defendant committed sexual assaults on
her including rape

There was no close connection
between the employment and the
assaults

The defendant had merely made
use of his uniform to gain trust and
abuse it

Mattisv Pollock (2003)

A bouncer inflicted serious injuries on a
customer and was jailed for committing
serious criminal offences

The nightclub was vicariously liable
for the bouncer’s actions as he was
encouraged to use force, to be violent
and intimidating and his criminal
actions were closely connected to his
work

Century Insurance Co. Ltdv Northern
Ireland Road Transport Board (1942)

A petrol tanker driver threw a lighted match
in a petrol station

This caused an explosion which destroyed
several cars and damaged some houses

The employer was liable to pay
compensation as the driver was doing
his job, even though negligently

Hilton v Thomas Burton (Rhodes) Ltd
(1961)

Some employees took an unauthorised break
by driving the firm’s van but had an accident
on the way back

One was killed and his widow sued the
employer

The employers were not liable to
pay compensation to the victim of
the accident as the workmen were
on an unauthorised 'frolic’ of their
own and not acting in the course of
employment
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Step 1: Identify what happened in chronological order

Y
Step 2: Identify whether event is an invitation to treat, offer,
counter offer, acceptance, etc.

Y

Step 3: Attach relevant authority for each event

Y
Step 4: Apply the authority to est

ablish when the offer is open and
when it ends

Y
Step 5: dentify when acceptance took place. If that is while the offer
is open, there is a contract. If it does not, there is no contract.

Y

Come to a conclusion based on your reasoning i steps 1-5
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Murder — unlawful
Killing + intent to
kill or commit GBH

Homicide
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l

Voluntary
manslaughter D
unlawfully ills with
intent but can prove
a spedial defence

Manslaughter

|

Involuntary
manslaughter — D
unlawully kills
without intent to kill
or commit GBH

Loss of
control

Diminished
responsibility

Unlawful act
manslaughter — D
unlawfully kill
when committing a
crime — an act

Gross negligence

manslaughter — D
unlawfuly kills by a
grossly negligent

act or omission
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Case

RvByrne (1960)

Facts

D was a sexual psychopath who strangled a
young woman and then mutilated her body
The medical evidence was that, because of
his condition, he was unable to control his
perverted desires

Pri

ple

The test of whether D's mental functioning
is impaired was whether it was so different
from that of ordinary human beings that the
reasonable person would term it abnormal

Rv Golds (2016)

D killed his partner and admitted the killing.
Medical evidence showed that he had an
abnormality of mental functioning arising from
a medical condition but was he in a psychotic
state at the time of the killing?

The meaning of ‘substantially’ means an
impairment which was of some importance, or
was a serious degree of impairment

It needed to be something more than trivial

Rv Dietschmann (2003) | D was upset as V was being disrespectful to A direction should be given to juries:
the memory of his aunt ‘Has D satisfied you that, despite the drink,
He killed V by repeatedly kicking him and his or her mental abnormality substantially
stamping on him impaired his or her mental responsibility for
The psychiatrists agreed D was suffering his or her fatal acts, or has he or she failed to
from an adjustment disorder in the form satisfy you of that?'
of depressed grief reaction to the death of If the jury decided that D would not have
his aunt but disagreed whether this had killed without taking the drink or drugs, it was
substantially impaired his mental responsibility | unlikely it would find that the abnormality
for the killing on its own was sufficient to impair his or her
D had also drunk large amounts of alcohol responsibility
before the killing

Rv Wood (2008) D was an alcoholic and after drinking heavily, Where D has an addiction, the jury has to

had gone to V’s flat where he had fallen asleep
and woke to find V trying to perform oral sex
on him

D killed V with a meat cleaver

At the trial medical experts agreed that D

was suffering from ADS, but disagreed as to
whether this had damaged his brain

consider the effect of the alcohol consumed
because of the addiction as this is classed as
involuntary drinking

If the consumption is not due to the addiction,
it is classed as voluntary drinking and its
effects cannot be considered

If there is both voluntary and involuntary
drinking, so not all the consumption is due to

the addiction, the defence can still be pleaded
but the jury can only consider the effects of the
involuntary drinking, and it has to decide whether
this substantially impaired D's mental functioning.
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Specific intent offences

« these have intent only
as the mens rea, e.g.
murder, s 18 OAPA 1861

Basic intent offences
« these have recklessness
as part of the mens rez,
e.g. manslaughter, ss 20
and 47 OAPA 1861, assault,
battery, criminal damage
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Niemietz v Germany (1992)

Halfordv UK (1997)

Police searched a lawyer's offices to try to
identify a suspect

Telephone calls were intercepted by senior
police officers to obtain information

The search was part of the lawyer's home
and private life

Interception of the telephone calls of an
employee in a private exchange was a
breach of the right of a private life
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Case

RV T (1990)

Facts

Three days after being raped, D was involved in a robbery
She claimed automatism due to PTSD

She was suffering from an
external factor which could be
considered by the jury

Attorney-General's
Reference (No. 2 of
1992) (1993)

Alorry driver crashed on a motorway killing two people
He said that he was suffering from a condition of ‘driving
without awareness’ which puts a driver into a trance-like state

Automatism not available as
there has to be a total loss of
voluntary control

Rv Bailey (1983) A diabetic failed to eat enough after taking insulin The jury should be able to
He hit V with iron bar consider automatism as a defence
He was charged with s 18 OAPA 1861 — a specific intent offence | to specific intent offence

Rv Hardie (1984) D took some Valium tablets because he was depressed D had not been reckless and

He set fire to a wardrobe in the flat - a basic intent offence
He said he did not know what he was doing because of the drug

the jury should have been
able to consider his defence of
automatism
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StaniforthvLyall (1830)

Upon breach, the claimant hired the boat to someone else for a greater
profit than he would have made under the original contract

As he had suffered no loss, he was awarded a nominal sum as damages

Wrotham Park Estate Co. Ltdv Parkside Homes
Ltd (1974)

The claimant had suffered no loss but damages were awarded on the basis
of the hypothetical sum the claimant could have charged to release the
covenants

Experience Hendrix LLCv PPX Enterprises Inc.
(2003)

The court decided that the publisher should pay a reasonable sum to
Hendrix's estate, even though the estate had suffered no actual loss

Bence Graphics International Ltd v Fasson UK
Ltd (1996)

Damages are assessed according to the difference in cost of shorter lifespan

Charterv Sullivan (1957)

Where demand exceeds supply, the claimant can still make his or her profit
s0 there is no loss to be compensated

WL Thompson Ltd v Robinson GunmakersLtd
(1955)

Supply exceeded demand; had the claimant found another customer and
sold to him or her as well as the defendant, then there would have been
two sales and two profits

So loss of profit is the measure of damages

Victoria Laundry Ltdv Newman Industries Ltd
(1949)

The claimant may recover for the profit that he or she would have been
able to make from contracts but for the breach of contract

Chaplinv Hicks (1911)

The mere fact that damages were difficult to calculate should not prevent
them being awarded

Anglia Television Ltdv Reed (1972)

The main actor pulled out and a suitable replacement could not be made so
a film was not made

The question of damages was decided that, as Anglia TV could not predict
what its profit on the film would have been, the court awarded damages
based on reliance loss

Farley v Skinner (2001)

It is possible to recover damages for the loss of an amenity under reliance
loss

Ruxley Electronics and Construction Ltdv
Forsyth (1996)

As he had not received the exact swimming pool that he had contracted
for, the court awarded him £2500 for loss of amenity
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Case

Facts

Law

M’Naghten Suffering from paranoia, D shot Sir Robert Peel’s House of Lords clarified the law on insanity
(1843) secretary D must be labouring under a defect of reason, from
disease of the mind
AND
must either not know the nature and quality of the
act he or she was doing
OR
not know he or she was doing wrong
Rv Clarke Absent-mindedly D took items from a supermarket Mere absent-mindedness or confusion is not
(1972) insanity
Rv Kemp D suffering from hardening of the arteries which Within the rules of insanity as his condition
(1956) caused blackouts affected his mental reasoning, memory and
understanding
Rv Sullivan Injured friend during epileptic fit Insanity included any organic or functional disease
(1984) It also applied even where it was temporary
Rv Hennessy | Diabetic took a car after failing to take his insulin If the disease affects the mind then it is within the
(1989) definition of insanity
Rv Burgess Injured girlfriend while sleepwalking If the cause of sleepwalking is internal, it is a
(1991) disease within the definition of insanity
Rv Quick Diabetic who failed to eat after taking his insulin This was an external cause (the effect of the drug)
(1973) assaulted patient and not insanity
RvWindle D was suffering from a mental disorder and killed Because D knew what he had done was legally
(1952) his wife, who had constantly spoken of committing | wrong, he was not insane by the M’Naghten Rules
suicide
Rv Johnson D stabbed his neighbour. when suffering from Because D knew what he had done was legally
(2007) paranoid schizophrenia and hallucinations wrong, he was not insane by the M’Naghten Rules
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Brief legal rule Case example

Specific performance | This is a court order compelling someone to do Airport Industrial GP Ltd v Heathrow
something — typically hand over property that has Airport Ltd (2015)
been agreed under a contract

Rescission The equitable remedy of rescission means the parties | Clarke v Dickson (1858) (see Chapter 22,
are returned to the positions they were in before the section 22.4.1)
contract was made
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Did the defendant perceive a real threat
of death or serious injury?

+

Was the threat or peril operating on
the defendant’s mind?

+

The threat does not have to be
immediate but imminent
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1 There must be a contractual document, with reference
to the distinction between such a document and a
receipt, as illustrated by Chapeltonv Barry

2 There must be reasonable steps to draw the exclusion
clause to the other party’s attention, with reference to
cases such as Parkerv SE Railway Co.

3 The reasonable notice must be given before conclusion of
a contract by acceptance of an offer — Olley, Thornton etc.
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Rv D was found with | The defence was available
Pommell | agun,which he |for all offences except
(1995) said he intended | murder and attempted
to hand in to the | murder and some forms of
police treason
Rv Abdul- | Ds hijacked a = There must be imminent
Hussain plane as they peril of death or serious
(1999) feared for their injury
safety if they = The peril must operate on
returned to their the defendant’s mind at
own country the time of committing
the act, so as to overbear
his or her will

= Execution of the threat
need not be immediately
in prospect but should
be imminent
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Case Facts Legal principle
Sedleigh Denfieldv A pipe laid by the local authority but on the AAn occupier who knows of a danger and
OCallaghan (1940) defendant’s land was blocked, flooding the allows it to continue is liable in nuisance, even
neighbouring land if he or she has not created the danger him- or
herself
Leakey v National Trust There was a large natural mound on a hillside | A landowner could be liable in nuisance if he
(1980) on the defendant’s land or she knew a slippage might happen and he
The defendant was aware that it could slip and | or she failed to prevent it
following a hot summer it did slip, damaging
the claimant’s cottage
Hunter v Canary Wharf Residents in Docklands complained of The loss of a recreational facility is not
Ltd (1997) interference with television reception when sufficient interference to give rise to an action

Canary Wharf was being built

in nuisance

Crown River Cruises Ltdv

Ariver barge was set alight by flammable

Even a short-term activity can amount to a

Kimbolton FireworksLtd | debris, from a 20-minute firework display nuisance
(1996)
De Keyser's Royal Hotel Building work was carried out at night and Even temporary building work can amount to
Ltd v Spicer Bros Ltd interfered with the claimant’s sleep anuisance
(1914)
Robinson v Kilvert (1889) | Paper boxes were stored in hot and dry If the claimant is unduly sensitive, a nuisance
conditions which caused paper stored above will not be found
them to dry out
Christiev Davey (1893) The defendant was annoyed by his neighbour's | The defendant’s deliberate and malicious
music and deliberately banged on the walls, behaviour amounted to a nuisance
banging trays, blew whistles and shouted to
disturb the neighbours
Millerv Jackson (1977) The claimants’ use of their garden was The use of a sports ground and its benefit to

disrupted by cricket balls being hit into it from
the adjoining recreation ground

the community outweighed the private use of
the claimant’s garden

Sturges v Bridgman
(1879)

A doctor complained that his new consulting
rooms were affected by vibrations from a
neighbouring factory

The defendant argued that he had a
prescriptive right to continue

The defence of prescription failed as the
nuisance began when the consulting room
was built

The period before the building was erected did
not count

Allenv Gulf Oil Refining Residents near an oil refinery brought a It must have been Parliament’s intention when
(1981) nuisance action giving permission for development to also
The defendants had statutory authority to operate a refinery
acquire the site and build a refinery, but not
express permission to operate it
Gillingham Borough Planning permission was granted to use a As the character of the neighbourhood had
Councilv Medway dockyard as a commercial port but nuisance been changed by planning permission, what
(Chatham) Dock Co. was caused when lorries accessed the port could have previously been a nuisance could
(1993) now be considered reasonable
Coventryv Lawrence Planning permission had been given for motor | The rule in Sturges v Bridgman still applies
(2014) sports near the claimant’s house Damages may be considered as a remedy

A claim of noise nuisance was made, limiting
the use of the track

more often in nuisance, especially where
planning permission has been awarded or
where public interest is involved
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legal rule Case example

Offer not communicated to offeree

No offer exists

Taylorv Laird (1856)

Offer must exist to be open for existence

The exact timing of the duration of the
offer is critical

Stevensonv McLean (1880)

Revocation of offer

Can be made at any time

Routledge v Grant (1828)

Communication of revocation of offer

Must be effectively communicated, not
necessarily by the offeror

Dickinsonv Dodds (1876)

for personal services by the deceased

Offer rejected Once rejected, the offer ends and cannot | Hydev Wrench (1840)
be accepted

Offer lapsed Lapses after end of fixed time, or if no time, | Ramsgate Victoria Hotel v
after a reasonable time Montefiore (1866)

Death of one party Ends the offer when known or if the offer is
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Case acts Legal principle
Hedley Byrnev The claimants relied on a bank reference to give A claim for negligent misstatement can be
Heller and Partners | credit to a company made when there is a special relationship
(1964) The company went into liquidation owing the between the parties

claimants money

They sued the bank for their loss
Caparo Industriesv | Caparo relied on statutory audit books to buy a A special relationship requires skill or

Dickman (1990)

company
It later found the company to be worthless and sued
for its loss

knowledge of the person giving advice,
reliance on advice, knowledge of reliance,
communication, and no disclaimer

Chaudhryv
Prabhakar (1988)

The claimant relied on a friend’s recommendation
when buying a car that turned out to be unroadworthy

Negligent misstatement can be claimed even
if the advice is given in a social situation
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Contractual relationshi

Trader/Consumer

Description of term(s)

Title, description, satisfactory | Consumer Rights Act 2015 Prohibited by Consumer
quality, fitness for purpose Rights Act 2015
Reasonable care and skill Consumer Rights Act 2015 Prohibited by Consumer
Reasonable time for Rights Act 2015
performance

Other Express or implied Permitted if ‘fair’

Business/Business

Title, description

Sale of Goods Act 1979

Supply of Goods and
Services Act 1982

Prohibited by Unfair Contract
Terms Act 1977

Satisfactory quality, fitness

Sale of Goods Act 1979

Permitted by Unfair Contract

for purpose Supply of Goods and Terms Act 1977 subject to
Services Act 1982 ‘reasonableness’
Reasonable care and skill Supply of Goods and Permitted, but if one party

Reasonable time for
performance

Services Act 1982

deals on the other’s written
standard terms of business, it
must satisfy ‘reasonableness’

Other

Express or implied

Permitted, but if one party
deals on the other’s written
standard terms of business, it
must satisfy ‘reasonableness’

Private

Title, description

Sale of Goods Act 1979

Supply of Goods and
Services Act 1982

Prohibited by Unfair Contract
Terms Act 1977

Other

Express or implied

Permitted
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Case Judgr

Page One An injunction will not be awarded for
Records Ltd v a party to complete a personal service
Britton (1967) as the court is unable to supervise

such an order

Airport Industrial | Specific performance was not ordered
GPLtdv as it would inevitably force a company
Heathrow Airport | into liquidation which would be unjust
Ltd (2015) in the circumstances
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Notice Under Section 14 of the Public Order Act 1986
— Conditions for Assemblies

| am Chief Constable Simon Richard Cole of the Leicestershire Constabulary and Chief Officer of Police
for Leicester, Leicestershire and Rutland.

Having regard to the time or place at which, and the circumstances in which public assemblies are
intended to be held by the English Defence League (EDL) and Leicester Unite Against Fascism (LUAF),
and including non-affiliated groups intending to demonstrate against EDL on Saturday 4 February 2012, |
reasonably believe that they may result in serious public disorder, serious damage to property and
serious disruption to the life of the community.

| have made this decision having considered the history of previous events involving the EDL and Unite
Against Fascism (and non-affiliated groups), a number of which have led to serious public disorder and
serious damage to property, and on the more general basis that any event involving simultaneous
marches involving several hundreds of people in a busy City Centre environment is likely to cause
serious disruption to the life of the community.

| direct that the following conditions will be imposed as necessary to prevent such disorder, damage and
disruption:-

In the case of persons in and attending the City of Leicester in support of the EDL

The initial assembly point for the EDL will be the car park of St Margaret's Pastures recreation area,
accessed from St Margaret's Way, postcode LE1 3EA. Coach parking will be available at this site.

This assembly will follow on from a procession as directed under Section 12 of the Public Order Act 1986
referred to overleaf.

Individuals intending to support the EDL at this assembly are required to arrive at this location between
11.00 am and 12.00 midday. A failure to arrive by this time may result in being excluded from the event.

They may either remain at the location until the return of the procession, or take part in the procession,
returning to the assembly point at its conclusion

Following the conclusion of the procession there will be an opportunity for a static assembly.

Persons attending the assembly will then disperse as directed by the Senior Police Officer present at the
scene, before or by 4pm.

A person who takes part in a public assembly and knowingly fails to comply with a condition imposed
under Section 14 of the Public Order Act 1986 is guilty of an offence for which they may be arrested.

et

S.R. Cole 0830hrs, 30 January 2012
Chief Constable
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gal philosoph Basic premise

Thomas Aquinas Combined the philosophy of Aristotle with Christian theology, including the Bible and the Ten
Commandments and Catholic church tradition

He sets out four kinds of law

Lon Fuller Argued that law serves the purpose 'to achieve social order through subjecting people’s conduct to the
guidance of general rules by which they may themselves orient their behaviour’

If law is to achieve this purpose, it must satisfy eight principles which make up an inner morality of law
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Rv Doughty (1986) RvZebedee (2012)

D killed his baby son aged 19 days because the child would
not stop crying
D put forward defence of provocation

D lost control when his 94-year-old father, who suffered
from Alzheimer’s and was doubly incontinent, repeatedly
soiled himself

D killed his father
D put forward the defence of loss of control

D was convicted of murder, but the conviction was quashed
as it should have been left to the jury to decide if the baby's
crying was provocation by ‘things done’

D was convicted of murder and his conviction was upheld
on appeal

With loss of control, a jury might decide, on the objective
test, that no reasonable person would have lost control in
that situation

The jury must have considered D’s defence and decided that
neither of the qualifying trigger conditions (circumstances of
an extremely grave character and D must have a justifiable
sense of being seriously wronged) was present
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Case Facts aw
Handysidev UK (1976) Handyside was convicted under the Obscene | There was no breach of Article 10 and the UK
Publications Acts 1959 and 1964 law fell within the margin of appreciation of
the member state
Goodwinv UK (1996) Goodwin failed to disclose the source of The order for disclosure of the source was not
company financial information and was fined | necessary and so was a breach of Article 10
Axel Springer AGv A newspaper published stories about the The actor’s right to privacy under Article
Germany (2012) arrest and conviction for possession of drugs | 8 outweighed the newspaper’s freedom of
of a well-known TV actor, together with expression under Article 10
photographs of him The court had applied six criteria
Steel and Morris v UK Steel and Morris (and others) libelled and Given the lack of procedural fairness and
(2005) were ordered to pay damages to McDonald's | the disproportionate award of damages, the

in 1997 after handing out leaflets attacking
the company's working practices and policies

court found that there was been a violation of
Article 10

Otto-Preminger-Institutv
Austria (1994)

The institute tried to show a film that
offended the Catholic religion but the
authorities banned it and confiscated the film

The institute claimed a violation of its freedom
of speech under Article 10 of the Convention
but failed in its attempt

Garuady v France (2003)

Garuady was found guilty of disputing the
existence of a number of crimes in relation to
a book he had written

However unpalatable his views, his publication
contained ideas and as such should be
protected under Article 10. But restriction was
justifiable under Article 10(2) (so there had
been no breach of Article 10)
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Ins
Establishment

on

European Union
Treaty of Rome 1957 as amended

Includes the Charter of Fundamental Rights and Freedoms
signed in 2009

Council of Europe

European Convention of Human Rights
1953

Membership 28 countries (until UK exits under Brexit) 47 countries who have signed the
Convention
UK membership From 1974 as a result of the European Communities Act Ratified by Parliament in 1951
1973 Effective since 1953
UK due to leave when Brexit takes effect
Purpose To break down barriers between member countries in An individual can take action against a
areas such as movement of goods, services and individuals | member state to enforce a protected
human right
Effect on Since 1974, an individual or business can take action in UK | Since 1966, an individual could take action

individuals in UK

courts to enforce rights under EU law

in the ECtHR to enforce their rights
After HRA 1998, an individual can take
action in UK courts to enforce his or her
rights

If this is not allowed, an individual can
appeal to ECtHR

Ultimate arbiter

European Court of Justice

European Court of Human Rights

Rights protected

Under EU law, the right to free movement of goods
services and individual movement

Under the Charter, *human’ rights of dignity, freedoms,
equality, solidarity, citizen's rights and justice can be relied
upon in UK courts

Charter rights are in addition to and run alongside rights
granted by the ECHR

Rights including:

= life (Art 2)

liberty and security of the person (Art 5)
privacy (Art 8)

freedom of expression (Art 10)
freedom of assembly and association
(Art 11)
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Case Judgmen

Taylorv Caldwell (1863) As the destruction of the music hall was not the fault of either party,
so the contract was frustrated

Jacksonv Union Marine Insurance Co. Ltd (1874) The long delay in loading caused by it running aground amounted to
frustration of the contract

Robinson v Davidson (1871) lliness of a person who is to perform personally can amount to
frustration

Condorv The Baron Knights (1966) Acting on medical advice can be sufficient for frustration of contract

Denny, Mott and Dickson Ltdv James B Fraser and The law was changed so that importing goods of that kind became

Co. Ltd (1944) illegal after the contract was made

This frustrated the contract

Re Shipton Anderson and Co. and Harrison Bros and | The Government requisitioned the cargo so the contract was

Co. (1915) frustrated

Krellv Henry (1903) The event, which was the main purpose of the contract, would not
occur therefore the contract was frustrated

Herne Bay Steamboat Co. v Hutton (1903) The contract was not frustrated as one main reason for the contract
still remained

Maritime National Fish Ltd v Ocean Trawlers Ltd The choice of which boat to allocate a licence to amounted to

(1935) self-induced frustration

Gamerco SA vICM Fair Warning (Agency) Ltd and The licence was withdrawn by a third party so the contract was

Missouri Storm Inc. (1995) frustrated

Armchair Answercall v People in Mind (2016) In general, the courts are reluctant to find there has been frustration

of contract
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Case Facts ECtHR decision:

Vov France (2005) Mrs Vo complained of the authorities’ refusal | The issue of when the right to life begins was a
to classify the unintentional killing of her question to be decided at national level
unborn child as involuntary homicide under
Article 2

Open Door and Dublin The Supreme Court of Ireland granted Article 10 was violated

Well Womany Ireland
(1992)

an injunction against them on providing
information on abortion clinics

Article 2 did not apply as the case was not
concerning the right to an abortion

Lambertv France (2015)

The court ruled that the French authorities
could stop the artificial hydration and nutrition
of Mr Lambert even with differing views
among family members

The court’s role consisted in ascertaining
whether the state had fulfilled its positive
obligations under Article 2
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Was it necessary
to use force?
Subjective test

Was the force used
reasonable?
Objective test
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Case Judgment

Fletcher vKrell (1873)

There was no misrepresentation as she was under no duty to disclose her marital
status and she had not been asked about it

Withv O'Flanagan (1936)

There was a continuing representation; he had to tell any prospective purchaser of
changes to the situation

Dimmock v Hallett (1866)

A part-truth was a misrepresentation

Tatev Williamson (1866)

The adviser's failure to disclose that he was intending to buy the land personally was a
breach of trust and was therefore a misrepresentation

Lambert v Co-operative Insurance
Society (1975)

Where a contract is a contract of ‘utmost good faith’ (uberrimae fidei) then all
material facts must be disclosed whether asked about or not

An example is a contract of insurance

Spice Girls Ltdv Aprilia World
Service BV (2000)

By all the Spice Girls attending photos for an advertising campaign, the group
represented that none of them intended to leave the group and none of them was
aware that one member intended to

Bisset v Wilkinson (1927)

An expression of the seller’s honestly held opinions was not a misrepresentation

Edgington Fitzmaurice (1885)

A statement of future intention can be seen as a statement of fact if it was proved
that the maker had no such intention and therefore it is a misrepresentation

Attwood v Small (1838) A person must have relied on the statement made rather than his or her own
judgement or information he or she obtained elsewhere for there to be a
misrepresentation

Redgrave v Hurd (1881) The fact that the untrue statement was relied upon is enough to make it amount to a

misrepresentation even if he could easily have found out the truth

Museprime Properties Ltd v Adhill
Properties Ltd (1990)

‘What the reasonable person would, or would not, have done is irrelevant; if there is
reliance on the false statement, it can be a misrepresentation
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A commits tort injuring B
B cansue A

Is A employed by C?

Is A acting in the course
of employment?

¥

If YES to both questions, B can sue
A, who s primarily liable, AND C

who i vicariously liable
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Basic rule In hous der cases

D can use D can use reasonable force to protect
reasonable force | him- or herself or others in the home
to protect him- | BUT

or herself, others | D can use disproportionate force if it is

or property honestly and instinctively thought to
be required
D cannot use D cannot use grossly disproportionate

disproportionate | force
(excessive) force
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LAND cannot be stolen

BUT
Y

Things attached to land can
be severed from the land
and then stolen

HOWEVER
Y

The severed items may stil be
exempt from being capable of
being stolen, such s wild
mushrooms

UNLESS

Y

The items are being severed
for the purpose of commercial
use or are being grown
commercially
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Case Judgment

Gibsonv Manchester City Council (1979)

An offer must have definite terms, not vague such as ‘may
be prepared to"

Partridgev Crittenden (1968)

An advertisement is usually an invitation to treat and not an
offer

Carlill v Carbolic Smoke Ball Co. (1893)

Here the advertisement contained promises that were
intended to be taken seriously so it was an offer leading to a
unilateral contract

Fisherv Bell (1961)

Goods in a shop window are an invitation to treat

Pharmaceutical Society of Great Britainv Boots Cash
Chemists (1953)

Goods in a self-service shop are an invitation to treat

British Car Auctions v Wright (1972)

The bidder makes the offer at an auction; the auctioneer
accepts it

Harvey v Facey (1893)

A request for information and the response to the request
are not an offer

Thorntonv Shoe Lane Parking (1971)

In a vending machine or ticket machine the offer is made by
the person inserting the coin

Taylorv Laird (1856)

An offer only comes into existence when it is communicated
to the offeree

Stevensonv McLean (1880)

Exact timing of the offer and acceptance are critical in
deciding when a contract comes into existence

Routledgev Grant (1828)

An offer can be revoked at any time, providing revocation is
communicated to the offeree

Dickinson v Dodds (1876)

Revocation can be via a reliable source rather than directly
communicated

Hyde v Wrench (1840)

Once an offer is rejected it cannot be accepted

Ramsgate Victoria Hotel v Montefiore (1866)

An offer ends through lapse of time when a reasonable time
has elapsed

Felthouse v Bindley (1863)

Acceptance cannot be made through silence

Yatesv Pulleyn (1975)

‘A mandatory method of acceptance by a particular method
must be complied with

Reveille Independent LLC v Anotech International (UK) Ltd
(2016)

A directory method of acceptance by a particular method
does not have to be complied with

Adamsv Lindsell (1818)

If the posting rules apply, acceptance takes place at the
moment of posting

Entores v Miles Far East (1955)

With non-postal acceptance, acceptance takes place when
the offeror is aware of the acceptance

Brinkibon Ltd v Stahag Stahl (1983)

Acceptance takes place when a message is opened

Byrne v Van Tienhoven (1880)

An example of the working of offer and acceptance issues in
negotiations
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Appropriation (s 3)

Actus reus of theft
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permanently depriving the
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Unlawful act manslaughter

Vis punched in a fight, falls, hits his or her head on the
ground and dies

V tries to escape from an attack and runs into a road, is hit
by a car or lorry and dies

V dies after jumping from a building while trying to escape
from an attack

V dies from a heart condition in the course of a robbery or
burglary

Gross negligence manslaughter

V dies as a result of a medical error
V dies as a result of an accident in the workplace

V dies when a relative or carer fails to look after him or her
or call for medical help

V, a rescuer, dies in an explosion while trying to perform a
rescue

V dies from a drug overdose when a friend or relative is
supposed to be looking after him or her
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Law

Suffering from an abnormality of mental functioning which:
= arose from a recognised medical condition
= substantially impaired D's ability to do one or more of the
following:
= understand the nature of the conduct
w form a rational judgement
= exercise self-control, and
= provides an explanation for D's conduct

Act/Case

Section 2(1) of the Homicide Act
1957 (as amended by the Coroners
and Justice Act 2009)

Abnormality of
mental functioning

A mental functioning so different from that of ordinary
human beings that the reasonable person would term it
abnormal

RvByrne (1960)

Substantially A question of degree for the jury to decide RvByrne (1960)
impaired ‘Substantial’ does not mean ‘total’ nor ‘trivial’ or ‘minimal’ RvLloyd (1967)
but something in between Rv Golds (2016)
Provides an The abnormality of mental functioning provides an Section 2(1B) of the Homicide Act

explanation for D's
conduct

explanation for D's conduct if it causes, or is a significant
contributory factor in causing, D to carry out that conduct

1957

Effect of
intoxication

= Transient effect of drink or drugs on brain cannot found
the defence of diminished responsibility

= Where the defendant has a pre-existing mental disorder,
intoxication does not prevent him or her using the
defence; the abnormality of mental functioning does
not have to be the sole cause of the defendant doing the
killing

= Alcohol dependence syndrome can be an abnormality of
mental functioning

Rv Dowds (2012)

Rv Dietschmann (2003)

RvWood (2008)
Rv Stewart (2009)

Burden of proof

It is for the defence to prove on the balance of probabilities

Section 2(2) of the Homicide Act
1957

Effect of defence

The charge of murder is reduced to manslaughter

Section 2(3) of the Homicide Act
1957
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Hadley v Baxendale (1854) Sets out the two-part test for remoteness of damage

Victoria Laundry Ltdv Newman Industries Ltd | Modifies the test set out in Hadley v Baxendale (1854)
(1949)

Czarnikow Ltd v Koufos (The Heron i) (1969) | The court decided that under the subjective part of the test in Hadley
v Baxendale it was only necessary to show that the losses were in the
reasonable contemplation of the parties as a possible result of the breach

H Parsons (Livestock) Ltd v Uttley The court must determine what was in the contemplation of the parties at
Ingham (1978) the time that the contract was made

Wellesley Partners LLPv Withers LLP (2015) Summarises the current position on damage
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Case Facts w
Gaskinv UK (1989) The applicant had been in care as ababy and | Refusal to allow him access to his records
then fostered involved a breach of his rights under
He wanted access to his case records held by | Article 8
the local authority to support claims of abuse,
but his request was denied
JohannsenvNorway (1996) | The natural parents of a child opposed the Particular weight should be attached to

decision of the state with respect to adoption

the best interests of the child, which may
override those of the parent
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Remoteness of damage | The test is, first, measured objectively according to what loss Hadleyv Baxendale (1854)
is a natural consequence of the breach and, second, measured
subjectively based on the specific knowledge of potential losses
in the minds of both parties when the contract is formed
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cts

w

Bédatv In 2003, the applicant was fined for publishing an article | The court found no violation of Article 10
Switzerland questioning an accused motorist’s state of mind and and found that the fine imposed on
(2016) included a personal description as well as photographs of | Mr Bédat was necessary in a democratic
letters sent by him to the investigating judge society
Sunday Timesv | The Attorney-General asked the court to grant an This was a matter of public concern
UK (1979) injunction against.the Sunday Times as the publica.tion. of | The Infuriciion s it gt
the article on thalidomide victims would obstruct justice
The Sunday Times claimed a violation of Article 10
Pinto Coelhov The applicant was fined for broadcasting unauthorised The court balanced the rights of the media

Portugal (No. 2)
(2016)

audio recordings of a criminal trial

to report on a matter of public interest
with the interests of the participants.

It found a breach of Article 10
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Editorial Board of
Parvoye Delo and
Shtekel v Ukraine (2011)

Yildirim v Turkey (2013)

Pravoye Delo, a Ukrainian newspaper,
published an anonymous letter posted on an
internet site that accused senior local officials
of involvement in various criminal activities

The state had ordered blanket blocking of
access to sites.google.com

The Ukrainian ruling failed to meet the Article
10 requirement that any limitation of freedom
of expression should be based on a clear,
accessible and reasonably foreseeable law

This breached the right to freedom of
expression





OEBPS/images/179-1.gif
A commits tort injuring B B can sue A

Yy
BUT
Is A employed *
s A employe
by C? e
Y

Is A acting in the
course of
employment?

If YES to both questions, B can sue A, who is
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Offel

itation to trea

An advertisement

Brief legal rule

An advertisement is usually an invitation to treat,
not an offer

Case @ample

Partridge v Crittenden (1968)

An advertisement containing
an offer

Where there is a unilateral contract, the
advertisement may be an offer rather than
invitation to treat

Carlillv Carbolic Smokeball Co.
(1893)

Goods in a shop window

An invitation to treat

Fisherv Bell (1961)

Goods on a supermarket shelf

An invitation to treat

Pharmaceutical Society of Great
Britain v Boots Cash Chemists (1953)

Goods at an auction

Each lot is an invitation to treat; offer made by the
bidder

British Car Auctions v Wright (1972)

Request for information and
reply to the request

An invitation to treat

Harvey v Facey (1893)
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Law

There must be a completed theft; if any element is missing
there is no theft and therefore no robbery

The moment the theft is completed (with the relevant force)
there is robbery

Case

RvRobinson (1977)

Corcoranv Anderton (1980)

Force or threat of force

The jury decides whether the acts amounted to force, using
the ordinary meaning of the word

It includes wrenching a bag from V's hand

Rv Dawson and James (1976)

Rv Clouden (1987)

On any person

The force can be against any person

It does not have to be against the victim of the theft

Immediately before or at
the time of the theft

For robbery, theft has been held to be a continuing act
Using force to escape can still be at the time of the theft

Rv Hale (1979)
Rv Lockley (1995)

In order to steal

The force must be in order to steal

Force used for another purpose does not become robbery if
D later decides to steal

Mens rea

Mens rea for theft plus an intention to use force to steal
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Brief legal rule Case example

Con nin | Atermin a contract Poussardv
a contract that is central to the Spiers and
contract, breach of Pond (1876)

which may allow
the contract to be

repudiated
Warranty in | A minor term in a Bettiniv Gye
acontract contract, breach of (1876)

which does not end the
contract but allows a
claim for damages only

Innominate | A term in a contract Hong Kong Fir

termina that is not defined as a Shipping Co.

contract condition or awarranty. | LtdvKawasaki
Whether it is treated Kisen Kaisha
as a condition or a Ltd (1962)

warranty depends on
the consequences of any
breach of the term
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Case

Spartan Steel v Martin
and Co. (Contractors)
Ltd (1973)

Facts

Power cables to a factory were negligently cut, causing
steel melts on the production line to be destroyed
Property destroyed and loss of profit on it could be
claimed for as they were foreseeable consequences; loss
of profit was not allowed

Legal pi

Pure economic loss, being a loss of
profit while the factory was out of
action, was not allowed for policy
reasons

Weller v Foot and
Mouth Disease Research
Institute (1966)

Foot and mouth virus escaped from the defendant’s
premises which led to restrictions on the movement of
animals

The claimant suffered loss of income and profit as he was
unable to hold cattle auctions

Loss of income and profit was pure
economic loss and not recoverable
under tort law
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Case Facts gal pi
Rv Howe D took part in two killings, one as principal, | Duress not available as a defence to murder or attempted
(1987) the other as secondary party murder (Rv Gotts (1992))
Rv D illegally imported cocaine The cumulative effects of all the threats should be considered
Valderrama- | He claimed he received death threats, by the jury
Vega (1985) | threats to disclose his homosexuality and
financial pressures
Rv Bowen D had a low IQ and obtained goods by Low 1Q was irrelevant in deciding whether D found it difficult
(1996) deception for two men who had told him to resist any threats
they would petrol-bomb him and his family | The relevant characteristics must go to the ability to resist
unless he carried out the offence pressure and threats
RvGraham | D lived with his wife and another violent The fact that a defendant’s will to resist a threat has been
(1982) man, K eroded by the voluntary consumption of drink or drugs, or
K told D to kill his wife both, is not to be taken into account
D, who was taking drugs to deal with
anxiety, claimed his fear of K caused him to
act as he did
Rv Cole D carried out two robberies to get money There was insufficient connection between the threats and
(1994) to repay a debt; he and his family had been | the crimes committed, so the defence was not available
threatened if he did not repay the debt
Rv Hasan D was charged with aggravated burglary The tests for the defence to succeed:
(2005) He claimed he was forced to commit the = There must be a threat to cause death or serious injury
offence because of threats made to him = The threat must be directed against D or his or her
immediate family or someone close to him or her
= Whether D acted reasonably in the light of the threats
will be judged objectively
w The threats relate directly to the crime committed by D
= There was no evasive action D could have taken
= D cannot use the defence if he or she has voluntarily laid

him- or herself open to the threats
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Case

DPPv Chivers (2010)

Facts

The activity complained of took place inside a house

Law

Section 68 could be used as the court
decided that land includes a building

R (Laporte) v Chief
Constable of
Gloucestershire (2006)

Police officers stopped three coaches from London
carrying 120 anti-Iraq war protesters in March 2003
and returned the coaches to London

Some protesters had purely peaceful intentions, but
police discovered some items which suggested a
more violent intent

The Chief Constable’s actions
were unlawful because they were
not prescribed by law and were
disproportionate
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D suffering from
defect of reason

Defect is due to
disease of the mind

D does not know nature and quality of
his or her action, or i he or she does
know it does not know it is wrong
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gal philosopl

Basic pr

ise

Jeremy Bentham A utilitarian who wrote about what the law is and a commentary on its merits or otherwise
He believed that the philosophy of law should be concerned purely with what law is

John Austin He developed the command theory of law with its three main principles

H.LA. Hart A legal positivist who believed in the separation of law and morality
He argued that there are two categories of rules, primary and secondary
These combine to form the basis of a workable legal system

Joseph Raz A legal positivist who argues that the identity and existence of a legal system may be tested by
reference to three elements
Law is autonomous — we can identify its content without recourse to morality

Hans Kelsen A legal positivist who argued that morality is no part of law
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Brief legal rule Case example

Discharge by breach — When a party fails to perform his or her Poussard v Spiers and Pond (1876) (see
general rule obligations under a contract, that party may be Chapter 20, section 20.2.1)

sued for breach of contract
Types of breach Breach can be actual breach or anticipatory breach | Hochster v de la Tour (1853)
When can it be taken as This can be by renunciation or self-induced Geden Operations Ltdv Drybulk Handy
anticipatory breech? impossibility. Unlikelihood or uncertainty in future | Holdings Inc. (Bulk Uruguay) (2014)

performance do not suffice

Effect of breach This depends on the type of term broken
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Hochster v de la Tour (1853) An anticipatory breach occurs when a party to a contract gives notice in
advance to the other party that he or she will not be performing the contract

Geden Operations Ltdv Drybulk Handy Sets out when a breach can be treated as an anticipatory breach.
Holdings Inc. (Bulk Uruguay) (2014)
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D loses self-control

+

Qualifying trigger

+

A person of D's sex and age, with normal
tolerance and self-restraint and in the
same situation, might have reacted in the
same or a similar way to D
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Indictable or ei

way charged  Cal

ere be a charge of the

Offence as indictable offence attempted offence

Murder Yes Yes

Involuntary manslaughter Yes Yes*

Unlawful and malicious wounding o infliction | Yes Yes

of GBH (s 18 OAPA 1861)

Unlawful and malicious wounding or causing | No No

of GBH (s 20 OAPA 1861)

Assault (as assault or battery) occasioning Yes Yes

actual bodily harm (s 47 OAPA 1861)

Assault No No

Battery No No

Robbery Yes Yes

Theft Yes Yes

*With respect to involuntary manslaughter, the actus reus requires proof that D caused V's death, so the intention required for the
attempt must be an intention to cause V's death. This is the mens rea for murder, so it would seem that there is no scope for a charge of
attempted involuntary manslaughter, despite current practice.
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Attempt Case or statute

Definition of ‘attempt’

With intent to commit an offence, a person
does an act which is more than merely
preparatory to the commission of the offence

5 1(1) of the Criminal Attempts Act 1981

‘More than merely
preparatory’

D must have embarked on the crime proper
OR
D must be trying to commit the full offence

Rv Gullefer (1987)

Rv Geddes (1996)

Mensrea of attempt

D must have intention for the full offence
A conditional intention is sufficient

Recklessness is not normally sufficient

BUT

recklessness as to part of the offence may be
sufficient.

Ry Easom (1971)

Attorney-General’s Reference (Nos 1and 2 of
1979) (1979)

Rv Millard and Vernon (1987)

Attorney-General’s Reference (No. 3 of 1992)
(1994)

Attempting the
impossible

ss 1(2) and 1(3) of the Criminal Attempts Act
1981 mean that D is guilty even if the full
offence is legally or physically impossible

Rv Shivpuri (1986)
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its recognised by
common law

The right to life

Case

R (Amin) v Secretary of State (2004)

The prohibition on Av Secretary of State for the
torture Home Department (No. 2) (2005)
The right to humanity | Rv Secretary of State for Social

Security, ex parte JCWI (1997)

The right to liberty

Av Secretary of State (2005)

The right to property

HM Treasury v Ahmed (2010)

The right to citizenship

Phamy Secretary of State (2015)

The right of access to
justice

R (Medical Justice) v Secretary of
State (2011)

The right to confidential
communication with a
lawyer

R (Daly) v Secretary of State for
the Home Department (2001)
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DPPv Jones (Margaret)
(1999)

21 people protested peacefully on the verge
of the A344, next to the perimeter fence at
Stonehenge

The officer in charge concluded that they
constituted a ‘trespassory assembly”

A peaceful assembly on the highway,
which did not unreasonably interfere
with or obstruct the highway, was not a
trespassory assembly
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Case

Cissev France (2002)

Facts

The applicant was a member of a group of people
without residence permits who in 1996 decided
to take collective action to draw attention to the
difficulties they were having in obtaining a review
of their immigration status in France

w
In the circumstances there was no violation of
Article 11

The restrictions on the exercise of the
applicant’s right to assembly may have become
necessary

Plattform ‘Arzte fiir das
Leben’vAustria (1988)

Plattform ‘Arzte fiir das Leben’ held two
demonstrations which were disrupted by
counter-demonstrators despite the presence of
a large contingent of police

A demonstration may annoy or give offence to
persons opposed to the ideas or claims that it
is seeking to promote, but sometimes the state
must interfere

Appleby v UK (2003)

The claimants wanted to demonstrate against a
development in their home town of Washington

Where the assembly takes place on private
land, the owner of that land is able to prohibit
the assembly, providing this does not prevent
lawful protest taking place in a suitable
alternative place or by an alternative method
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Case

Wood v Commissioner of
Police for the Metropolis
(2009)

Facts

The police took and retained photographs of a
person connected with a group opposed to the
arms trade as he left the annual general meeting
of a company that organised a trade fair for the
arms industry

Law

The photography had to be considered
in context, and here it was an
interference under Article 8

ABv Secretary of State for
Justice (2009)

The claimant, a pre-operative transgender woman
who was in a male prison, asked for judicial review
of a decision not to transfer her to a female prison

The court said that the decision not to
transfer her to a female prison was in
violation of her Article 8 rights

F and Thompson v Secretary

Two convicted sex offenders claimed that the

The notification requirements may

of State for the Home absence of a right of review of the notification not be disproportionate, but there
Department (2010) requirements was disproportionate and breached | must be a way for the offender to
their right to privacy under Article 8 seek a review of his or her status
The current law is incompatible with
Article 8
R (T) v Chief Constable of In T, the police issued warnings in 2002 to an The court agreed that the 1997 Act is

Greater Manchester (2013)

11-year-old boy for theft, which were disclosed

in 2008 and again in 2010 when he applied for

positions that might have involved contact with
children

incompatible with Article 8
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legal rule Case example

Business efficacy and the off
bystander test

Is the term necessary to make the contract
effective?

The Moorcock (1889)

Terms can be implied by custom

The terms of the lease must be viewed in the light
of the custom

Huttonv Warren (1836)

Terms can be implied by a course
of dealing between the parties

The court may imply a term that reflects the
previous dealings between the parties

Hillasv Arcos (1932)

Terms will not be implied if the
parties would never have agreed
to them had they thought about
them

Terms will not be implied if the parties would
never have agreed to them had they thought
about them

Shell UK Ltdv Lostock Garage
Ltd (1977)

The implied terms reflect the
clear intention of the parties

Genuinely implied terms are what a reasonable
person would have understood to be the intention
of both parties in the context of the contract

Eganyv Static Control
Components (Europe) Ltd
(2004)

Reasonableness is to be judged
objectively

Itis not strictly concerned with the hypothetical
answer of the actual parties, but with that of
notional reasonable people in the position of the
parties at the time at which they were contracting

Marks and Spencer plcv BNP
Paribas Securities Services
Trust Company (Jersey) Ltd
(2015)
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Case

Watsonv British
Boxing Board of
Control (2000)

Facts

Michael Watson was left severely brain
damaged when, due to the negligence of the
BBBC, there were inadequate medical facilities
at a boxing match organised by them

Legal principle

BBBC owed Watson and all other fighters in
matches organised by them a duty of care to ensure
appropriate medical facilities were present

Hillv Chief The police were sued by the mother of the For public policy reasons, the police do not owe a
Constable of West | last victim of the Yorkshire Ripper for their duty of care to ordinary members of the public, as
Yorkshire (1990) failure to catch him before he killed the victim | this would result in defensive policing
Swinney v Chief The police failed to protect the claimant after | The police do owe a duty of care where they have
Constable of she had given evidence about a criminal to accepted responsibility for the safety of a specific
Northumbria them and, as a result, she suffered severe person
(1999) mental injuries and lost her business
Capital and The fire service turned off a sprinkler system The fire service will owe a duty of care where they
Counties plc v in a building they attended, allowing a fire to | take negligent but positive action
Hampshire County | get out of control and destroy the building
Council (1997) and its contents
Kent v Griffiths Due to an unexplained delay by the The ambulance service were subject to a duty of
(2000) ambulance service in attending an emergency | care when they accepted an emergency call

call, a patient suffered more severe injuries
Spartan Steel v Due to workmen's negligence an electricity A claim could be made for goods damaged on the

Martin (1972)

cable was severed causing a factory to stop
production

production line and loss of profit on those goods but
not for loss of profit while the factory was closed, as.
this was ‘pure’ economic loss

McLoughlinv
O'Brian (1982)

A mother suffered shock when she saw her
family in hospital in the aftermath of an
accident

A claim for nervous shock could be made by a
person who had close ties of love and affection
with the victim of an accident and who saw the
aftermath of the accident

Alcock v Chief Families of the Hillsborough victims suffered A claim for nervous shock could be made by a

Constable of South | shock after learning that family members died | person who had close ties of love and affection with

Yorkshire (1991) in the tragedy the victim of an accident, who saw the accident or
its immediate aftermath and who suffered shock
through his or her own unaided senses

White v Chief Claims for nervous shock were made by police | Rescuers could only claim for nervous shock if they

Constable of South | officers on duty at the Hillsborough ground feared for their own safety

Yorkshire (1999)

Nettleshipv Due to the negligence of a learner driver, her A learner is treated at the same standard as an

Weston (1971)

instructor was injured

experienced person

Bolton v Stone
(1951)

‘A woman was injured by a cricket ball hit out
of the ground

The cricket club had taken all necessary precautions
bearing in mind the risk and had not breached its
duty of care

Latimer vAEG After a flood, factory owners spread sawdust | The owners had taken all necessary precautions to

(1952) on the floor and required their workers to make the factory safe taking into account the risk,
return to work and they had not breached their duty of care

Mullenv Richards In a play fight, a girl was injured when a Children are to be treated as children and not as

(1998) plastic ruler split and damaged her eye adults

Paris v Stepney A workman was blinded when his employers The claimant was particularly vulnerable and the

Borough Council
(1951)

failed to provide him with goggles when
welding

employers should have provided him with extra
protection

Wattv
Hertfordshire
County Council
(1954)

The claimant fireman was injured when on the
way to an emergency

Greater risks can be taken when dealing with
emergencies

Bolam v Friern
Barnet Hospital
Management
Committee (1957)

The claimant was injured when receiving ECT
for treating mental illness

There was no breach of duty by the doctor, who
should be judged according to the standard of what
others in the profession would have done

Millerv Jackson
(1977)

A family claimed that cricket balls hit into
their garden from an adjoining ground
amounted to a nuisance

The public benefit of using the cricket ground
outweighed the disadvantage to the individual
householders
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Case Facts Legal principle
Rv Gladstone D witnessed what he thought was a D should be judged according to his or her genuine, mistaken,
Williams (1987) | fight, intervened and injured a man view of the facts, regardless of whether this mistake was
reasonable or unreasonable
BeckfordvThe | D was an armed police officer who fired | The test for self-defence is that a person may use such force
Queen (1988) | and killed a suspect leaving a house, as is reasonable in the circumstances as he or she honestly
believing the suspect to be armed believes them to be in the defence of him- or herself or
another
Rv Seun Oye D attacked police in the staff area of a Where D has delusions, his or her mental illness is not to be
(2013) coffee shop and later in the cells taken into account in the objective test, unless the reference
He claimed that he was being is to s 76(7)
threatened and 'rushed’ by evil spirits
and had to defend himself
RvBird (1986) | D hit her ex-boyfriend but argued she Withdrawing or showing an unwillingness to fight is good
acted in self-defence as she hit him evidence that D is acting reasonably and in good faith
before he hit her There is no requirement to show an unwillingness to retreat
Rv Rashford D sought out V, intending to attack D will lose the defence if he or she is the aggressor
(2005) him in revenge for an earlier dispute, throughout the situation
but Vand his friends responded out of | p can use the defence if he or she feared that he or she was in
proportion to D's aggression immediate danger from which he or she had no other means
D switched from aggression to defence | of escape, and if the violence he or she used was no more
than appeared necessary to preserve his or her own life or
protect him- or herself from serious injury
Rv Ray (2017) D stabbed V during a fight in V's former | In householder cases D can use reasonable force to protect

home

him- or herself or others in the home and disproportionate
force if it is honestly and instinctively thought to be required

Grossly disproportionate force cannot be used






OEBPS/images/60-1.gif
Main points of defence

Law

= D must have lost self-control

= There must be a qualifying trigger

= A person of the same sex and age would have reacted in the same or a similar way as D
in the same circumstances

Loss of control

This need not be sudden

Qualifying triggers

Either or both of the following:

= fear of serious violence

= a thing or things done or said which constituted circumstances of an extremely grave
character and caused D to have a justifiable sense of being seriously wronged

Standard of self-control

That of a person of D's sex and age, with a normal degree of tolerance and self-restraint

Circumstances of D

Circumstances of D (which do not have a bearing on capacity for self-control) can be taken
into consideration in deciding whether a normal person might have reacted in the same way

Effect of defence

Reduces charge of murder to manslaughter
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Brief legal rule Case example

The equitable remedy of rescission means the parties
are returned to the positions they were in before the
contract was made

affirmation

carry on with the contract despite being aware of the
misrepresentation

Rescission is not allowed (1) — Rescission is not allowed if the parties cannot be Clarke v Dickson (1858)
cannot restore the pre-contract | restored to their pre-contractual position

situation

Rescission is not allowed (2) - | Affirmation is where the innocent party decides to Long v Lloyd (1958)

Rescission is not allowed (3) -
delay

A delay in bringing the claim for misrepresentation to
court will mean rescission is not available as a remedy

Delay defeats equity

Leaf v International Galleries
(1950)

Rescission is not allowed (4) -
a third party has gained rights
over the property

‘Where someone else has gained an interest in the
goods then rescission will not be granted as this would
be unfair on the innocent third party

Lewisv Averay (1972)
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Case Facts Principle
RvJewell | D shot and killed V at point-blank range and fled the | There needs to be sufficient evidence of D having lost
(2014) scene his or her self-control for it to be considered by a jury
‘When he was arrested, his car contained weapons,
ammunition and a ‘survival kit'
D told the jury he could not control his actions or
think straight
RvDawes | D found his wife with another man, who D stabbed | D cannot rely on fear of violence where he or she has
(2013) and killed induced that violence
Where D has the normal capacity of self-restraint
and tolerance then, unless the circumstances were
extremely grave, any normal irritation or even serious
anger will not come within loss of control
RvClinton | D's wife taunted him with details of her sexual Where sexual infidelity is not the only trigger, there
(2012) exploits is not a total exclusion of this reason and the defence

She told him that he lacked the courage to commit
suicide and that she was leaving him and didn’t want
the children to live with her

D killed his wife

can be considered by the jury

V's taunts about not having the guts to commit
suicide, and her comments about not wanting the
children, could be sufficient to be considered a trigger
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Reject and Refund

Y

Repair or Replacement

Y
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Tyl

Innocent
misrepresentation

Level of truth

The maker of the statement
always believes it to be true

Rescission or damages under
Misrepresentation Act 1967, s 2(2)

Example

Leaf vinternational
Galleries (1950)

Negligent The maker of the statement Rescission and damages Esso Petroleum v
misrepresentation believed the statement to be true, | Misrepresentation Act 1967, s 2(1) | Mardon (1976)

but had no reasonable grounds for | anq (2)

believing it to be true
Fraudulent The maker of the statement knew | Rescission and damages in the Cherrilow Ltd v Butler-

misrepresentation

the statement to be false

tort of deceit

Creagh (2011)
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Specific intent offence
Murder, s 18, Theft
Mens reais intent only

Yy

Y

Basic intent offence
Manslaughter, ss 20 and 47, criminal damage
Mens rea s intention or recklessness

Y

Y

Voluntary intoxication

Involuntary intoxication

Voluntary intoxication

Involuntary intoxication

Y

v

Y

v

D can use intoxication as a defence

D cannot use intoxication
as a defence

D can use intoxication
as a defence

Yy

A4

Yy

Yy

If D s so intoxicated
e or she i incapable of
forming the mens rea, he
or she cannot be guity
BUT
D may be guilty of a lesser
basic intent offence

If D is intoxicated but still
able to form the mens rea
of the offence (intent),
then he or she is guitty

D's intoxication is
evidence of the mens rea
of the offence, as this is

a reckless course of
action; together
with the actus reus this
proves the offence

If D is so intoxicated
he or she s incapable of
forming the mens rea,
he or she cannot be guilty

RvLipman (1971)
Rv Sheehen and
Moore (1975)

DPPv Majewski
(1977)

Rv Hardie
(1984)
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Case

ADTv UK (2001)

cts

The applicant was convicted for gross
indecency based on videos showing
him engaged in sexual activity with
consenting men in his own home

Law

The Sexual Offences Act 1956
breached his Article 8 rights

As a result Parliament had to amend
the law

Rv Secretary of State for Social
Services, ex parte Joint Council for the
Welfare of Immigrants (1996)

Regulations were introduced requiring
immigrants to apply for benefits
instantly on arriving in the UK

The Court of Appeal decided that the
regulations were void

R (Rogers) v Swindon NHS Trust (2006)

An NHS trust refused to supply the
drug Herceptin to a patient as it said
it was non-approved and her case was
not exceptional

The trust’s decision was irrational and
unreasonable

It was overturned
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Case

Wainwright v Home Office (2003)

Facts

There was a strip-search by prison
officers of Mrs Wainwright and her
son during a visit to Armley Prison,
Leeds

Law

Article 8 does include touching of the
body as part of the right to private life

Campbell v MGN Ltd (2004)

Naomi Campbell was photographed
coming out of a Narcotics
Anonymous meeting in London

Articles 8 and 10 are now part of a claim
for breach of confidence

There is no question of priority of Article
10 over Article 8 or a presumption in
favour of one rather than the other

PJsv News Group Newspapers Ltd (2016)

PJS applied to the court for an
injunction to prevent publication
of the fact that, in 2011, he had a
three-way sexual encounter

Neither Article 8 nor Article 10 has
preference over the other

Criticism of a person’s conduct cannot
be a pretext for invasion of privacy by
disclosure of alleged sexual infidelity,
which is of no real public interest in a
legal sense

Axonv Secretary of State for Health
(2006)

Mrs Axon queried whether a doctor
was under an obligation to keep
confidential advice and treatment
proposed to a young person,

under the age of 16, in respect of
contraception, sexually transmitted
infections and abortion

Provided the child is Gillick competent,
the parental right to determine medical
treatment is ended or else there is a
potential violation of Article 8
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D does not have mens rea

Did D kil with malice 9 for murder, so iminished

aforethought? responsibily does not apply
YES
Y
Did D have an abnormaliy of | NO D cannot plezd diminished
mental functioning? responsibility
YES
v

Was D's ability to:

+ understand the nature of his
or her conduct and/or

« form a rational
judgement and/or

+ exercise self-control
substantially impaired?

NO__ D cannot plead diminished
responsibility

YES

Y
Does D's abnormality
provide an explanation for | NO__ D cannot plead diminished
his or her conduct in doing responsibility

or being a party to the killng?

YES

D has the defence of diminished responsibility
D will be quilty of voluntary manslaughter, not murder
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Case

Rv Turner
(No. 2) (1971)

Facts

D left his car for repair at a garage

He agreed he would pay for the repairs when he
collected the car

He used a spare key to take the car from the garage
without paying

Law

An owner can steal his or her own property if
another has possession of it

RvWoodman
(1974)

Site owners had arranged for all scrap metal on the
site to be removed

Unknown to them a small amount was left and this
was stolen by D

A person or business can be in possession or control
of property even though they do not know the
property is on their land

Rv Webster An army sergeant was sent a duplicate medal by The Ministry of Defence retained an equitable
(2006) mistake interest in the medal so D was guilty of theft

He sold it
RvHall (1972) | A travel agent received travel deposits from customers | D was not under an obligation to deal with the

He paid the money into the firm’s general account | deposits in a particular way under s 5(3) and so was

and did not arrange tickets for the customers not guilty of theft
RvKlineberg | Money was paid for timeshare apartments on the Where there was a clear obligation to deal with
and Marsden | understanding that the money would be held inan | property in a particular way, D was guilty of theft if
(1999) independent trust that property was dealt with in a different way

The money was instead paid into the company's

general account
Davidge D was given money by her flatmates to pay the gas | Even though this was an informal arrangement,
vBunnett bill there was a clear obligation to deal with property in
(1994) She did not pay the bill but used the money to buy | a particular way

Christmas presents D was guilty of theft when the money was dealt

with in another way

Attorney- An overpayment was made by D's employers into By s 5(4), D was under an ‘obligation to make
General's her bank account restoration’
Reference If she did not then there was an appropriation of the
(No. 1of property

1983) (1985)

Whether D was guilty of theft would depend on
whether or not she acted dishonestly

RV Gilks
(1972)

D was overpaid for winnings on a bet
He realised the error and decided not to make
repayment

There was no legal obligation to restore the money
as betting transactions were not at that time
enforceable at law

This meant that s 5(4) did not apply and D was not
guilty of theft






