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For Kate and Amanda 

From here to the moon and . . . 

Chronology
	
OCTOBER 28, 1955	
 	
William Henry Gates III is born in Seattle.

	
1975	
 	
Harvard sophomore Gates and his Seattle school chum Paul Allen write a software language for a personal computer and establish a company, Micro-Soft.

	
1980	
 	
By now rechristened Microsoft, the company acquires a small operating system and develops MS-DOS (Microsoft Disk Operating System), licensing it to IBM for the first PC.

	
1981	
 	
To produce the PC, IBM brings together Microsoft and Intel, forging what later becomes known as the Wintel axis, with Intel relying on Microsoft’s operating system and Microsoft relying on Intel’s chips.

	
1983	
 	
Microsoft unveils its first Windows operating system, using the point-and-click commands of a mouse.

	
1986	
 	
With 1,400 employees and revenues of nearly two hundred million dollars, Microsoft’s stock is sold to the public. Bill Gates becomes a billionaire.

	
1988	
 	
Microsoft becomes the world’s largest software company.

	
	
 	
Apple, for which Microsoft provides software, sues Microsoft, claiming copyright infringement.

	
1990	
 	
Windows 3.0 becomes an instant success.

	
	
 	
The Federal Trade Commission launches an investigation of Microsoft’s business practices.

	
	
 	
Microsoft’s revenues climb above one billion dollars.

	
1993	
 	
Judge dismisses Apple’s suit against Microsoft, ruling that it did not infringe Apple’s copyright.

	
	
 	
After the FTC deadlocks over whether to bring an antitrust action, the Justice Department’s Antitrust Division initiates probe.

	
JULY 1994	
 	
Justice and Microsoft sign a consent decree that will go into effect in 1995. The government agrees to drop its antitrust action, and Microsoft agrees to cease certain practices. The vaguely worded decree, however, allows Microsoft to develop “integrated products.”

	
OCTOBER 1994	
 	
Microsoft announces a $1.5 billion acquisition of the dominant personal finance–software company, Intuit.

	
DECEMBER 1994	
 	
Netscape Communications, officially incorporated under this name in November, ships the first commercial Internet browser. Sales and Internet usage soar, with Netscape soon achieving an 80 percent market share, zooming from one million to fifteen million customers in a year.

	
FEBRUARY 1995	
 	
Federal District Court Judge Stanley Sporkin, after reviewing the consent decree, rules that it is an “ineffective remedy” to constrain Microsoft. The Justice Department and Microsoft join in urging a higher court to overturn Sporkin.

	
JUNE 1995	
 	
The U.S. Court of Appeals spanks Sporkin and reinstates the consent decree. Showing its fury, the appeals court removes Sporkin as the judge administering the consent decree and replaces him with Thomas Penfield Jackson.

	
	
 	
In the face of Justice Department opposition, Microsoft drops its proposed purchase of Intuit.
	
	
 	
At a secret meeting with Netscape at its California headquarters, Microsoft allegedly threatens to “cut off its air supply” if Netscape does not agree to cede its browser business.
	
AUGUST 1995	
 	
Microsoft introduces its own free browser included with each copy of Windows.

	
AUGUST 1995	
 	
Judge Jackson concurs with the Court of Appeals, upholding the terms of the consent decree.

	
DECEMBER 7, 1995	
 	
An alarmed Gates announces that the Internet compels Microsoft to alter its business model, and henceforth Microsoft will become Internet-centric.

	
AUGUST 1996	
 	
Netscape’s attorney forwards to Assistant Attorney General Joel Klein a 222-page white paper sketching Microsoft’s alleged strong-arm tactics. Klein orders the head of his San Francisco office, Phillip Malone, to investigate.

	
OCTOBER 1997	
 	
The Justice Department files a motion in Federal District Court charging Microsoft with violating the 1994 consent decree and asking the court to order the company to cease tying its “separate” browser to Windows and forcing PC makers to choose its browser. Microsoft insists the two products are “integrated.”

	
DECEMBER 1997	
 	
The Justice Department hires renowned litigator David Boies to prosecute. Judge Jackson issues preliminary injunction, ordering Microsoft to decouple the browser from Windows 95, and appoints a “special master” to advise him on technology and the law. Microsoft files an appeal.

	
MAY 12, 1998	
 	
Court of Appeals unanimously supports Microsoft’s request that it not be stopped from shipping Windows 98 in June.

	
MAY 18, 1998	
 	
After settlement negotiations collapse, the Justice Department and twenty state attorneys general file a lawsuit charging Microsoft with antitrust violations.

	
JUNE 23, 1998	
 	
A three-judge Court of Appeals panel overturns Judge Jackson and rules that Microsoft did not violate the consent decree by including a browser in with Windows. The court, however, did not exonerate Microsoft of possible antitrust violations.

	
SEPTEMBER 1998	
 	
On the eve of the biggest antitrust trial since the 1911 Standard Oil case, almost half of all American homes have a PC, and Microsoft’s Windows serves as the operating system for 90 percent of these. Meanwhile, Internet usage has grown exponentially, with thirty-three million users now online.

	
	
 	
Judge Jackson rejects Microsoft summary-judgment motion to terminate lawsuit.

	
OCTOBER 19, 1998	
 	
Federal antitrust trial begins in Judge Jackson’s court and is expected to take six weeks.

	
NOVEMBER 24, 1998	
 	
America Online announces the purchase of Netscape, and Microsoft says this proves their contention that competition is alive and well.

	
DECEMBER 7, 1998	
 	
South Carolina withdraws from lawsuit, leaving nineteen states engaged.

	
DECEMBER 31, 1998	
 	
Microsoft’s profits of nearly $4.5 billion are twice those of the world’s largest corporation, General Motors.

	
FEBRUARY 26, 1999	
 	
The twenty-fourth witness concludes his testimony, and Microsoft rests its defense. Trial recesses for three months.

	
June 1, 1999	
 	
The trial resumes for three weeks to hear six rebuttal witnesses.

	
NOVEMBER 5, 1999	
 	
Judge Thomas Penfield Jackson issues his Findings of Fact, concluding that Microsoft was guilty of holding monopoly power. He rejects most of Microsoft’s proclaimed “facts.”

	
NOVEMBER 19, 1999	
 	
Judge Jackson appoints Richard Posner, Chief Judge of the Seventh Circuit Court of Appeals, to serve as mediator, hoping to induce both sides to settle.

	
JANUARY 2000	
 	
Handheld and wireless devices are projected to soon outnumber PCs.

	
APRIL 3, 2000	
 	
After four months of effort, Judge Posner terminates the mediation.

	
	
 	
Judge Jackson issues his Conclusions of Law, finding that Microsoft violated the nation’s antitrust laws. Microsoft appeals.

	
MAY 24, 2000	
 	
Judge Jackson holds a one-day remedy hearing.

	
JUNE 7, 2000	
 	
Judge Jackson issues his final judgment, ordering that Microsoft be broken up into two companies and imposing conduct restrictions on the company’s behavior for several years.

	
JUNE 13, 2000	
 	
Microsoft appeals. The Court of Appeals announces a speeded-up schedule to consider Microsoft’s claim, including its request to delay the remedies until a final ruling is made. The appeals court also announces that it will hear the case en banc, with all ten judges (save three who wished to be recused) participating.

	
	
 	
The government requests that the Supreme Court immediately hear the case, supplanting the Court of Appeals.

	
JUNE 20, 2000	
 	
Judge Jackson pleases Microsoft by staying all remedies until the appeals are exhausted and pleases the government by petitioning the U.S. Supreme Court to immediately hear the case.

	
SEPTEMBER 26, 2000	
 	
The Supreme Court, by an 8 to 1 vote, announces that it will not immediately hear the case, deferring to the Court of Appeals to first adjudicate. 

	
FEBRUARY 26–27, 2001	
 	
The Court of Appeals, having received briefs, schedules two days to hear arguments from Microsoft and government.

	
	
 	
Assuming that both the Court of Appeals and the Supreme Court review Judge Jackson’s decision, and assuming that the parties don’t settle and that a new president and all nineteen state attorneys general don’t scuttle the case, a final legal ruling is unlikely before 2002.




Prologue:

Gilded Victim

Bill Gates was angry when he arrived at the annual meeting of the World Economic Forum in Davos, Switzerland, in January 1998. His anger was palpable, and it surprised many who did not know him but knew well the multiple reasons he had not to be angry: the planet’s richest man was the co-founder of Microsoft, a company that for twenty-three years had outflanked and outthought its competitors, a company whose Windows software now served as the essential code in about 90 percent of all personal computers, a company whose stock price made it the world’s most highly valued. Besides, unlike stock-market meteors such as Amazon.com and Broadcast.com that produced paper billionaires but globs of red ink, Microsoft enjoyed an astonishing profit margin of forty cents on each revenue dollar in this year, 1998; its profits, nearly $4.5 billion, were about twice as large as those of the world’s largest company, General Motors; and its pockets then bulged with an even more astonishing $15 billion or so of excess cash. 

What’s more, Bill Gates had come to look forward to this annual summit of about two thousand CEOs and government, academic, and media leaders, who came to this tiny Alpine village for three to five days, dipping into seminars on topics from genetic engineering to Islam, listening to and giving speeches, maybe skiing, and, of course, scheduling one-on-one business meetings, all under the protective eye of the machine gun–toting Swiss Army. Of the many conferences Bill Gates attended, this one afforded the most unusual perspective, for entrepreneurs and tyrants, most in shirtsleeves, came together from all corners of the earth, each bringing their own definitions of capitalism, freedom, liberty, and community. Presidents, prime ministers, foreign ministers, the CEOs of the Fortune 500 as well as those of the newer dot-coms, such as Amazon.com and America Online, they all made the pilgrimage, and no one—not President Clinton or the presidents of China or Russia or the CEO of GE or Warren Beatty—was a bigger rock star here than Bill Gates. For the past several years, the coveted Sunday luncheon speech before the international press was reserved for Bill Gates. Heads of state lined up to hear what he had to say about the new economy and in private exchanges sought to encourage him to open a Microsoft facility in their country. 

Gates enjoyed the attention, and he enjoyed the efficiency of Davos even more. At Microsoft, he carefully budgeted his time, allocating a set number of annual face-time hours to each senior executive and five speeches per year to software developers. For a busy executive, Davos was like one-stop shopping: in just a few days, Gates could assemble and speak with hundreds of his biggest customers, prearrange appointments to discuss deals, stack up private sessions with CEOs or government chiefs, and gather in one room editors and correspondents from the world’s most prestigious publications. 

Yet whatever reasons Bill Gates might have had to be ebullient going into Davos were overwhelmed by his burgeoning sense that he was a victim. He believed Microsoft was the engine of the new economy. So why, he wondered, was the U.S. government treating him like Al Capone? Software wasn’t oil, he insisted, and he was no John D. Rockefeller, yet the Justice Department said that he, too, had violated antitrust laws. 

As Gates moved about the conference center and hotel lobbies, his public-relations handlers surrounded him as if he were a heavyweight champion making his way to the ring. But they were not protecting Gates from his adoring fans; they were protecting him from himself. At the Sunday lunch for about one hundred reporters and editors, I was seated next to Gates at a table for ten that included his wife, Melinda, several editors, and the chairman and CEO of Coca-Cola, M. Douglas Ivester. Bill Gates has never been partial to small talk, and this occasion was no exception. Before the salad arrived, he had already berated me for a panel I’d moderated a few nights earlier called “Monopolies and Technology.” He complained that I had allowed enemies of Microsoft to pummel his chief technology officer, Nathan Myhrvold. Gates was not mollified to hear that Myhrvold more than held his own in the exchange, or that Nobel Prize–winning economist Gary Becker had vigorously defended Microsoft. 

Gates sat huddled over, his arms folded across his chest, his brown hair unparted, unwashed, and combed straight down like a boy’s. He rocked back and forth in his chair, his eyes fixed on the floor. His manner was gruff, and he was either unwilling or unable to hide his rage. Melinda Gates, a personable former Microsoft executive, tried discreetly to capture his attention, but he would not look up. The eight other guests at the table stared at him in wonder. Suddenly, his voice rising to a shrill pitch, Gates proclaimed, “Neither Nathan nor anyone from Microsoft will ever appear again on such a panel!” The lunch continued in silence. 

Bill Gates did have ample reason to feel besieged. The federal government had placed his company in its crosshairs as early as 1990, beginning with what at first seemed to be a routine Federal Trade Commission investigation, which ballooned into a Justice Department probe, abated when both sides signed a consent decree in 1994, and then ballooned again in 1997 into one of the largest civil antitrust investigations in U.S. history. It was, Gates once told me, as if the government was announcing, “OK, we’ll show that we can take some blood out of these boys!” But Bill Gates believed the threat would pass. He thrived on all-out competition, and the federal government, he thought, would retreat just as other foes had before the Microsoft juggernaut. 

Gates took the government threat less seriously than he did his corporate foes, among which he felt particularly besieged by Netscape Communications, which in 1994 released its Navigator browser, providing an easy on-ramp to the World Wide Web and gaining a Microsoft-like 80 percent market share seemingly overnight. Perhaps more disturbing to Gates the seer was that he hadn’t sensed it coming. Off in their own little world outside Seattle, where employees communicated with one another by an internal e-mail system and took most meals in the cafeteria and had relatively little contact with customers or rivals, Microsoft’s visionaries did not hear the Internet buzz in Silicon Valley or on college campuses. Gates reacted to Internet enthusiasts much as he had to software pirates two decades previously: he thought they were a bunch of woolly-headed flower children with not a clue as to how to make money. Even in early 1995, Gates still believed that private corporate networks or intranets, as well as proprietary online services such as MSN, or interactive television, would dwarf the overhyped World Wide Web. In his first book, The Road Ahead, published in the fall of 1995 and which claimed to offer Gates’s vision of the future, he downplayed the Internet, citing it less frequently than he did the television and the telephone combined. 

In the spring of 1995, Gates got religion and suddenly shifted the company’s direction. In May, he sent the now famous memorandum to his senior staff called “The Internet Tidal Wave,” acknowledging that his view of the Internet had changed, that in fact “the Internet is the most important single development to come along since the IBM PC was introduced in 1981.” And on Pearl Harbor Day, December 7, 1995, realizing that Microsoft’s dominion was threatened by the development of the Internet and the twenty million consumers who surfed it daily, Gates announced that from then on Microsoft would be Internet-centric, that its every product would be redesigned with the Internet in mind. They would produce a browser, and it would be given away free, and it would be included as part of their current operating system, Windows 95. No longer would MSN be a proprietary network; it would be an Internet portal open to all. That Gates issued his proclamation on the anniversary of the 1941 Japanese surprise attack on the United States was typical, for Microsoft thought of business competition as war, and ramped up quickly for all-out combat. 

In a conversion like those felt in offices across America in the late ’90s, Gates “got” the Internet and the way it might diminish the importance of the Windows operating system. As long as Windows controlled about 90 percent of all PCs, software developers needed to write their new applications so they worked on Windows. And as a result, rival operating systems were impeded. Software developers needed from Microsoft the Windows application programming interfaces, or APIs. These secret codes are like the hooks on an aircraft carrier that grab descending jets, and independent software developers needed these secret codes to land their applications on Windows. Together, these technical and economic barriers were sometimes referred to as “the applications barrier to entry.” But if a simple browser could sit atop Windows or any other operating system, employing a universal language code such as Java, and if developers could hook onto the APIs of the browser, then the vital software on a PC might no longer be Windows but the browser. This browser software would be an alternative platform that software developers would have powerful incentives to write applications for: why write a program that ran only on Windows when you could write one that could run on all operating systems? This was the so-called middleware threat to which Bill Gates had awakened. 

In its war with Netscape, Microsoft had two weapons Netscape could not match: the ubiquitous Windows and deep pockets. Microsoft would integrate its own browser with Windows, and give it away for free. Microsoft was aroused. The company held rallies on the grass of its corporate campus at which Executive Vice President of Sales and Service Steve Ballmer pumped up employees by leading them in a war whoop and screaming for the blood of competitors, screaming for victory. To Microsoft, such enthusiasm expressed its passion to excel. To others, it reeked of nineteenth-century robber barons. Eventually, the Justice Department agreed, holding that by tying its browser to Windows, Microsoft had violated a clause of the 1994 consent decree, hammered out in an earlier antitrust collision with the Justice Department, that forbade Microsoft to predicate the sale of a “covered product” (i.e., Windows 95) on the sale of another product. 

Bill Gates believed the government was trying to dictate how he should run his company—to tell him how he could and could not market Microsoft, how he must construct contracts with computer manufacturers and Internet companies, even how he could design software. It enraged Gates to hear the Justice Department assert that Microsoft’s inclusion of an Internet browser, Internet Explorer, with its dominant Windows operating system was both a violation of the consent decree and an illegal use of monopoly power. Weren’t the antitrust laws designed to protect consumers? Where was the consumer harm? Didn’t the integration of the browser into the OS make computing simpler? Didn’t consumers benefit because the extra features were free? How dare the government demand—as it did—that Microsoft either untie this package or include a rival browser, such as Netscape, with its own operating system? Would the government tell Coca-Cola to include a can of Pepsi in every six-pack? Would it tell Ford not to package a radio with each car? 

Within the company, a few brave souls gently urged Gates to calm down, to avoid a trial by acceding to at least some of the government’s demands. But Gates and most of his senior staff were implacable. They invoked a term, “hard core,” that described both their stance and their corporate culture. To be hard-core was to be a believer, a tough-minded warrior who preferred combat to compromise. They might look like “nerds,” might use words such as cool and neat, might wear T-shirts and baggy shorts to work and play soccer on the grass of their 295-acre corporate campus in Redmond, Washington, but Microsoft executives were “tough.” Rob Glaser, who joined Microsoft in 1983 and had been close to Gates before leaving a decade later to start 
Real Networks, recalls warning Gates at an executive retreat that in light of the dominance of Windows 3.0, Microsoft had to restrain its competitive zeal. Microsoft was no longer David battling Goliaths such as IBM, he told Gates; Microsoft was now a Goliath. Gates demurred. 

“Shouldn’t we worry about the court of public opinion?” Glaser asked Gates. 

“You’re saying that Microsoft shouldn’t compete hard!” Gates shot back, ending the conversation. 

“I had a great job and a very candid relationship with Bill,” said Glaser of Gates. “We could talk about anything. This was the sole exception.” 

Although Bill Gates barely noticed, Microsoft’s hard-core approach was isolating it from many of the corporate leaders gathered in Davos. Six months earlier, for example, at the annual Sun Valley retreat put on by Allen & Company for communications-company CEOs, a group of tough-minded peers—News Corporation’s Rupert Murdoch, NBC’s Robert Wright, Sony’s Nobuyuki Idei, TCI’s John Malone, among others—were shocked during a Gates presentation, according to three participants, when he boasted, “I’m going to destroy three companies: Sun Microsystems, Oracle, and Netscape.” Everyone in this audience wanted to beat the competition—but destroy them? Gates seemed so, well, immature, even if he didn’t literally mean what he said. To these executives, business was business; it wasn’t personal. They competed with one another in some arenas and cooperated in others. Murdoch’s Fox Studios competed against Idei’s Sony Pictures Entertainment, yet their companies were aligned in a satellite-TV effort in Japan; Malone’s cable systems carried Disney cable networks, yet his cable networks also competed against Disney; Microsoft and America Online were bitter rivals, yet Windows featured easy access to AOL, and AOL chose Internet Explorer as its preferred browser. Sometimes these companies even competed against themselves, hedging their bets by investing in rival technologies, as Microsoft did by investing in cable and wireless modems that rivaled each other. 

In Silicon Valley, it was not uncommon to hear new-media companies describe Microsoft as “the Great Satan.” Increasingly, however, old-media companies were worried as well. Apple co-founder Steve Jobs spoke at a Disney executive retreat in 1997 at the invitation of Disney Chairman and CEO Michael Eisner, who hoped that Jobs would provoke them. Instead, Jobs scared them, warning that Disney would die if it continued to behave as if its primary competitors were the same familiar names: Time Warner, News Corporation, Sony, TCI, Viacom, Bertelsmann, General Electric’s NBC, CBS. No, Microsoft was Disney’s true nemesis, Jobs warned, for, just as it dominated PCs, it had a stealth plan to become the gatekeeper of the TV cable box, the Internet, and thus of entertainment, leisure-time activities, and e-commerce. 

Although Eisner had been warned many times by his own executives about the looming Microsoft menace, when Jobs spoke the message sank in. Eisner became preoccupied with Microsoft and with building Disney’s own websites and speeding its e-commerce efforts. In his memoir, Work in Progress, published the next year, he wrote, “Microsoft may be our most daunting competitor.” The corporate chorus was growing louder: Microsoft was dangerous. Microsoft did not play by the rules. And the government was listening, even if Microsoft was not. 

Gates was alarmed by something else: his conviction that technology and size were not Microsoft’s friends. Since there was so much money to be made from information technology, the competitor Gates feared most was the anonymous inventor working out of a garage. Gates fretted about challengers surfacing everywhere. He worried about Apple’s iMac, which was introduced in 1998 and quickly doubled sales of machines that used the Macintosh operating system. Gates worried about the free and open-source software movement made possible by the Internet, allowing users to customize and build their own applications, thus threatening Windows. He was particularly concerned about Linux, an operating system pioneered by a Finnish engineer, Linus Torvalds, that proclaimed itself open to all and was converting users and provoking considerable buzz. 

Other threats to Microsoft’s hegemony surfaced. The Internet was rewriting every company’s playbook. Should Gates scrap his approach to expensive Windows-powered PCs and produce software for the cheaper “dumb” boxes touted by Sun 
Microsystem�s Scott McNealy? Companies with huge investments in powerful servers—such as IBM, Sun, and Oracle—ballyhooed the cheaper network PC, which was loaded with no expensive software or sophisticated memory and pulled its software off servers. Should Microsoft sell services rather than products? Was Microsoft getting too big to be nimble? Should Microsoft take on more partners? Every day, it seemed, giant industries were converging, perhaps against Microsoft. The cable industry envisioned an operating system within powerful, new digital cable boxes and had dodged Microsoft’s effort to become the sole provider of its software. The consumer-electronics industry promoted handheld devices such as the Palm Pilot, which did not use Windows CE and was one of the fastest-growing products in history. Sony’s PlayStation, which was relatively cheap, might itself leap to become an operating system that steered all appliances in the home. Telephone companies such as AT&T were becoming cable goliaths, offering high-speed cable or telephone modems that promised instant, broadband Internet access, posing the possibility of a new tollbooth Microsoft would not control. Telephone companies envisioned wireless telephones that surfed the Internet using non-Windows operating systems. And while Gates worried about these elephants, he also belatedly worried about the mice—smaller upstarts that would nibble at Windows, scampering under and around lumbering Microsoft. And all the while he worried about the corporate battles ahead, the largest elephant of all—the government—was bearing down. As it did, Bill Gates’s temperature rose. 

Those of us sharing his luncheon table in Davos were stunned by the rawness of the emotion Bill Gates couldn’t contain, but we assumed he would compose himself for his eagerly awaited speech to a room filled with a worldwide press corps. And, indeed, after he was introduced, Gates at first skillfully camouflaged his rage. He fastened on his best CEO mask and, displaying a half smile, spoke calmly for about twenty minutes, offering a compelling exegesis on the future of computing, the alarming velocity of change, and the necessity of finding business partners to co-navigate the treacherous terrain of cyberspace. He responded easily to questions from reporters about Microsoft’s legal woes and about whom he saw as its potential business competitors. But then I rose and asked what could have been construed as an innocuous question: 

“Unlike other companies, Microsoft is now stalked by an eight-hundred-pound gorilla, the government. And without passing judgment on the merits of the case, the government does have legitimate responsibilities: to seek to protect the public from monopolies, or from price gouging, or from invasions of privacy. What do you say to those who believe Microsoft has behaved arrogantly, as if the government had no right to ask questions?” 

Perhaps it was the word arrogant that provoked an eruption, for Gates plunged into a five-minute rant memorable less for what he said than for the deep hurt he betrayed. Reporters were incredulous. After curtly taking several more questions, Gates returned to the table and, hovering behind me, bellowed, “What do you mean arrogant?” M. Douglas Ivester’s CEO eyes widened, and the look on his face said, This is not how Fortune 500 CEOs behave! Melinda Gates looked stricken. 

“Remember when you said neither Nathan nor anyone from Microsoft would appear on a panel again?” I said. “That was arrogant.” 

Just as suddenly as it had erupted, the storm subsided, and the belligerent Gates became a vulnerable adolescent. “What should I do?” he asked plaintively, in a subdued voice. Like everyone at the table, I froze in awkward silence until the luncheon mercifully concluded. 

CHAPTER 1
The Prosecutors 

BILL GATES’S NEMESIS, United States Assistant Attorney General Joel I. Klein, appeared an unlikely foe. Gates demonized the five foot seven, fifty-two-year-old chief of the Justice Department’s Antitrust Division as a corporate-baiting populist, but in fact Klein was at first very much the voice of restraint in internal debates over whether to sue Microsoft. Klein was more Washington insider than maverick and proud of it. His was the classic second-generation immigrant-success story: he was a Bronx-born son of hardworking immigrant Jews from Hungary and Russia who pushed him to get the college education they lacked and who swelled with pride when he earned an academic scholarship to Columbia, where he majored in economics. After graduating magna cum laude from both Columbia and Harvard Law, where he was articles editor of the Harvard Law Review, Klein came to Washington in 1973 to clerk first for Chief Judge David Bazelon of the U.S. Court of Appeals for the D.C. Circuit, and then for Supreme Court Justice Lewis Powell, Jr., where Klein was a passionate advocate for social justice, seeking to nudge the more conservative Powell (a nudge Powell welcomed). In their book on the Supreme Court—The Brethren—Bob Woodward and Scott Armstrong offer a miniprofile of only one clerk: Joel Klein. “Powell had a profound impact on me,” said Klein, who saw him as a philosopher-king. When Klein faces tough issues, he says he asks himself, “What would Justice Powell do?” What Powell usually did was move slowly, carefully. 

After clerking for Justice Powell, Klein joined a public-interest law firm, the Mental Health Law Project, where he litigated on behalf of the mentally ill and retarded. Later, he and two colleagues started a law firm specializing in constitutional and health-care cases, and he remained active in mental-health issues, serving as treasurer of the World Federation for Mental Health and as chairman of the Green Door, a community-based mental health–treatment program in Washington. 

Klein aspired to be inside the tent, and opportunities came at the annual Renaissance Weekends in Hilton Head, South Carolina, which were dominated by powerful Democrats and those who wanted to be, and which were co-organized by his Harvard classmate Philip Lader. Through this network, Klein came to the attention of Renaissance regulars such as Bill and Hillary Clinton, and when Clinton ran for president in 1992, Klein was aboard as a volunteer. When Clinton appointed Ruth Bader Ginsburg to the Supreme Court, Klein was asked to help prepare her for her Senate confirmation. In 1993, he was recruited by White House Counsel Bernard Nussbaum to succeed Vincent Foster as deputy White House counsel. He found himself quickly caught up in the internal debate over how much the Clintons should reveal about the failed Whitewater land deal and the proper handling of it. Klein pushed for full disclosure, and criticized Nussbaum’s attendance at meetings with Treasury officials who were investigating the land deal. This position helped earn him the enmity of Nussbaum, who thought Klein too eager to please a braying press corps. “I don’t talk about people I have nothing good to say about,” snapped Nussbaum when asked about Klein. Klein proved correct in his assessment that if the White House didn’t release all documents relating to Whitewater, they would see them drip out torturously, one at a time. 

With White House support, Klein was chosen by Anne K. Bingaman, head of the Justice Department’s Antitrust Division, to be her deputy in 1995. At the time Klein came aboard, he found that Microsoft was at the top of the division’s agenda, as it had been since 1993, when the members of the Federal Trade Commission had deadlocked over whether Microsoft’s business practices were unduly thuggish and Bingaman’s department had launched a major investigation. A year later, Microsoft and Justice reached a settlement whereby Microsoft agreed to a consent decree that placed curbs both on its freedom to tie products together and on some of its contract restrictions, including one provision that had required PC manufacturers to pay a royalty to Microsoft for each machine sold regardless of whether it used Microsoft’s operating system. But the consent decree also secured for Microsoft the right to “integrate” new features into its products, as long as these features or applications were truly integrated and not bolted on to kill competition. The provision was vaguely worded: Microsoft was allowed, for example, to develop new features but not to sell or market them, which might be a distinction without a difference and one over which the two sides might one day bicker. 

Among Klein’s first tasks on joining the division was to defend this agreement with Microsoft in a Tunney Act proceeding, a normal procedure whereby the courts certify that such decrees are in the public interest. Although a Tunney Act proceeding is meant as a check, usually consent agreements are rubber-stamped by a judge. In this case, Judge Stanley Sporkin of the U.S. District Court didn’t cooperate, however. Sporkin took the unusual step of ordering two hearings, during which he made much of a book he had read on the beach that was critical of Microsoft, and he questioned each side about its content.1 

James Clark, the chairman of Netscape, irate at what he felt were Microsoft’s efforts to strong-arm its way to dominance in the browser business, asked Gary Reback, an attorney with the Silicon Valley law firm of Wilson, Sonsini, Goodrich & Rosati, to weigh in. Reback filed an exhaustive amicus brief on behalf of three anonymous clients, as is permitted under the Tunney Act, in which he asserted that the consent decree was toothless and therefore not in the public interest. At the end of the hearings, Sporkin concurred, ruling in February 1995 that the consent decree was an “ineffective remedy” to curb Microsoft’s predations. Sporkin did not mince words: 

Microsoft has done extremely well in its business in a relatively short period of time, which is a tribute both to its talented personnel and to this nation’s great ethic that affords every citizen the ability to rise to the top. Microsoft, a rather new corporation, may not have matured to the position where it understands how it should act with respect to the public interest and the ethics of the market place. In this technological age, this nation’s cutting edge companies must guard against being captured by their own technology and becoming robotized. 


As a result, for the first, and perhaps the last, time, Joel Klein and Bill Gates were of one mind. The Justice Department and Microsoft swiftly joined to appeal this ruling, arguing that Sporkin had exceeded his authority. The Court of Appeals agreed, specifically removing Sporkin from the case and remanding the matter back to the district court, where Sporkin’s colleague, Judge Thomas Penfield Jackson, was chosen at random from among fourteen colleagues to review the consent decree. Judge Sporkin, who shared an office-reception entrance with Jackson and is his friend, said of the two hundred or so cases each judge juggled, “We get a lot of junk.” This case was not junk. In August 1995, Jackson upheld the decree, and in the process established himself as the judge who would adjudicate any future disputes between Justice and Microsoft. Many of Judge Jackson’s colleagues were envious. 

Klein was relieved, but not for long, since the truce between Justice and Microsoft was soon broken. Klein and his colleagues were annoyed that instead of appearing humble when Judge Jackson upheld the consent decree, Gates appeared on CNN’s Larry King Live the same night and bellowed, “That whole thing really has no effect on Microsoft or how we work. . . . What it comes down to is that there is nothing significant that we needed to change, and that just confirms the way we’ve viewed it all along.” Translated: we won, Justice lost. 

Justice also challenged Microsoft’s proposed $1.5 billion 1995 acquisition of Intuit, the dominant financial-software company. John Malone, who had his own battles with the government, remembers talking to Gates about Intuit. “He was saying they’d have no problem with the government over Intuit,” Malone said. Malone questioned his judgment, but Gates ignored the advice. “I don’t think his emotional side is in sync with his intellectual side,” Malone said. Because Gates believed Microsoft “were good guys,” Malone observed, Gates naïvely thought the government would think so, too. 

Klein and the Justice Department would by the fall of 1995 become more convinced that Gates and Microsoft weren’t “good guys.” Nudging them toward this conclusion were Netscape and other Silicon Valley rivals. In the summer of 1996, James L. Barksdale, Netscape’s CEO, was outraged to learn that Microsoft was sabotaging Netscape’s business with Compaq Computer, then the world’s number-one PC manufacturer. If Compaq didn’t terminate plans to feature the Netscape browser icon in its machines rather than Internet Explorer’s, Microsoft said it would cancel Compaq’s license to use Windows 95. Without the operating system, a Compaq PC was a useless box. Compaq surrendered and switched to Microsoft’s browser. Barksdale asked Gary Reback to prepare a white paper detailing Microsoft’s anticompetitive behavior.2 In August 1996, after he had read Reback’s scorching 222-page brief, Barksdale dispatched a copy to Joel Klein, who in October 1996 became the acting head of the Antitrust Division. 

Klein found Reback’s brief compelling and instructed Phillip R. Malone of his San Francisco office to investigate its allegations. Gates and Microsoft were not flustered; after all, Joel Klein had fought alongside them to reverse Judge Sporkin’s decision, and in 1995 he had sided with them against America Online’s complaint that Microsoft had violated the consent decree and antitrust law when it made its MSN online service part of Windows. Besides, Klein seemed too much the Washington insider to launch crusades. 

But now Klein was struck by the rapacity of Microsoft’s conduct and their utter lack of regret. When he hesitated, Klein was bolstered by Orrin Hatch and several zealous states attorneys general, giving him crucial political cover. Newly emboldened, powerful forces in Silicon Valley that believed Microsoft had to be stopped also weighed in. Some of Microsoft’s most prominent enemies, including Sun’s Scott McNealy, pressed Klein vigorously and spent considerable company resources to make the case. If Microsoft was not halted, each warned, it would leverage Windows into every new platform and device: the cheap network computers that draw their software from the Internet, handheld devices, cellular phones, cable boxes, PlayStations, pagers, and the servers that process and store digital data. “If they are allowed to use that leverage before the world moves to a network computer,” McNealy said, “they can squelch it.” So consumed with stopping Microsoft did McNealy become that he put up three million dollars of Sun’s money to fund “Project Sherman,” a gathering of antitrust experts who met biweekly and were paid six hundred to seven hundred dollars per hour to help craft the legal reasons the government should sue Microsoft.3 

In October 1997, Justice filed a petition in the civil case charging Microsoft with deliberately violating the 1994 consent decree when it bundled its Internet browser into Windows. Microsoft defended the move as a product enhancement and vehemently denied that it was attempting to harm Netscape. Gates could barely contain his rage. Two months later, his temperature rose still higher when Attorney General Janet Reno—who didn’t even use a PC—accepted a request from Klein to reach outside the department to recruit one of America’s foremost litigators, David Boies, 57—another computer illiterate—to sue Microsoft. 

Members of Klein’s staff badly wanted to take on Microsoft themselves, but Klein had other ideas. He knew he needed somebody special. When he was a partner at Cravath, Swaine & Moore, Boies had represented IBM in its thirteen-year antitrust battle. “He’s been through the IBM wars,” said Klein. “I didn’t want to get stuck in some quagmire. You need someone who knows how to move a case.” Klein knew Boies’s usual hourly rate was just over six hundred dollars, and the most Klein could offer was the top pay scale for a GS-15 employee of $101,142 per year, which worked out to about fifty dollars an hour, somewhat less than the $113,000 Cravath paid its first-year associates. To help make the pitch, Klein reached into his network of friends. Klein had attended Columbia University with Boies’s close friend and new law partner, Jonathan Schiller, then clerked with him on the same federal court, and later became his law associate. Klein phoned Schiller, and said, “I hear David Boies is the best trial lawyer in America.” 

“I agree with that,” said Schiller. 

“How would you like to share him with me for a while?” 

Schiller and Boies had already spent eight hundred thousand dollars opening new law offices in Armonk (four miles from Boies’s Westchester County home) and Washington, D.C., and Boies would not lightly leave his partner in the lurch. “You decide, Jonathan,” Boies told Schiller. A former star basketball player at Columbia, Schiller is a more openly passionate man than his partner, and he urged Boies to take the case as a righteous cause. Boies accepted. But he refused to treat the case as a crusade; he made no brave speeches expressing outrage or proclaiming that he was advancing the public interest by challenging the software giant. Boies compared himself to a doctor: “You don’t expect a doctor to get outraged at cancer. It’s something to deal with. It’s your job. The thing I don’t want to have misunderstood is that I’m not saying Microsoft is a cancer. We’re professionals trying to reach a result.” Had Microsoft asked first, Boies said, “I might have represented Microsoft. I certainly didn’t think Microsoft was an evil empire. Nor do I think so now.” 

David Boies is sometimes mythologized in legal circles as the Clarence Darrow of his generation. If the hand of fate selected him for a special destiny, though, that was less than apparent to those who encountered him growing up in the tiny northern Illinois farm town of Marengo, where his father taught high-school history. The eldest of four, Boies did not read until the third grade. “They just thought I was slow,” he said. Years later, he realized that he had suffered from dyslexia; even today, he reverses telephone numbers, has no facility for foreign languages, reads slowly, and despite his articulateness mispronounces words such as superfluous and prodigy. When an attractive teaching offer had come from a high school in Orange County, California, his father relocated the family when Boies was still a boy. Armed with a powerful memory, Boies grew into a star student in high school, but his interests tended more toward racing cars, cards, and girls. With his sharp features, verbal fluency, and pale blue eyes, Boies had girls flocking to his side. Instead of accepting a scholarship to Antioch College, he chose to stay home and marry his high-school sweetheart, Caryl Elwell. For almost a year, he worked on a construction crew and as a bookkeeper in a bank, earning extra money by playing in bridge tournaments, where his ability to remember cards served him well and gave him his first real taste of gambling, a lifelong passion. In the meantime, he and his wife had a son, David III. Prodded by her, he attended the University of Redlands. Elected to Phi Beta Kappa in just two years, Boies felt he had exhausted the college’s resources by his junior year, and he applied and gained early admission to Northwestern Law School. 

It was 1962, David was twenty-one, and for the next two years, while he worked nights as a motel clerk, he received perfect grades at Northwestern and became editor in chief of its law review. Along the way, his marriage collapsed. He courted Judith Daynard, the wife of one of his law professors, and she was to become his second wife. “David got kicked out of Northwestern Law School,” said a close friend. “The dean called him in and said, ‘You’re our best student, but you have to leave.’ The dean called and got him into Yale.” Boies acknowledged that the dean asked, “Was there any other place I’d like to go?” Yearning to become a professor, he studied economics at Yale for a year, then switched direction again and finished his final year of law school, concentrating on antitrust law. He graduated with all As, ranking second in the class. Top law firms vied to recruit him, and he chose blue-chip Cravath, Swaine & Moore. His ascent there was meteoric; he quickly found himself in court on behalf of the firm’s most important clients. His wife received a law degree from Columbia and not long after gave birth to twins. But his second marriage also failed, in part, he now thinks, because he was rarely home. “As you get older you learn how to balance things,” he said. 

In 1972, at thirty-one, Boies became Cravath’s youngest partner and a key member of the litigating team representing IBM in its ultimately successful struggle to block not only the government’s claim that it was an illegal monopoly but also the dozens of private lawsuits that emerged in the wake of that claim; he represented CBS in defeating General William Westmoreland’s $120 million libel lawsuit; and he represented Westinghouse Electric in its victorious campaign to block the Philippine government from abrogating a $2.1 billion nuclear-power-plant contract because the company had allegedly bribed former president Ferdinand Marcos. Boies and his mentor, senior partner Thomas Barr, represented the Federal Deposit Insurance Corporation in its complaint against Michael Milken and his former Wall Street firm, Drexel Burnham Lambert, winning a $1.1 billion judgment. Except for a few years in the late seventies, when he left to become chief counsel to Edward Kennedy’s Senate Judiciary Committee (where he met his third wife, Mary McInnis, a Carter White House domestic-policy assistant who had briefly dated Joel Klein), David Boies had been at Cravath his entire professional life. 

Boies was seen as a star outside Cravath; inside, he could also be a source of controversy. He was a loner; his dress habits seemed strange to many of his sixty-odd fellow partners; his idea of a vacation, touring the country in a Jeep, did not jibe with theirs; his office was always littered with paper and cases of fine red wine that sometimes turned to vinegar in the sunlight because he didn’t get around to moving them; he didn’t use e-mail or voice mail or even a PC; and after pulling all-nighters to conclude a case, he would disappear from the office, sparking whispers that he was at the craps tables in Atlantic City or Las Vegas, which was often true. Boies liked litigating in courtrooms; he wasn’t much interested in helping out his partners with the firm’s many M&A clients or in returning partners’ phone calls. “After Westmoreland, for the next ten years David didn’t do a lot of mainstream Cravath work,” said then presiding partner, Samuel Butler. “He worked mostly on his own clients.” Butler estimates that from about 1992 to 1997, Boies was in the office only about a third of the time. 

Butler both admires and resents Boies: “He’s brilliant. He’s hardworking when he has to be. He has absolutely spectacular courtroom skills, and a predisposition to look at things differently.” Yet, Butler added, “He’s extremely difficult to work with. Not in terms of his personality. He’s pleasant. But you just don’t know where he is. He disappears.” 

When Mary Boies’s own law firm got involved in a civil suit against giant Cravath-represented pharmaceutical companies for conspiring to fix vitamin prices, Butler urged Boies to intercede. “She’s suing one of our clients!” he told him. Boies refused to intervene. 

Boies had represented George Steinbrenner and the New York Yankees since 1995, and when the Yankees’ owner filed an antitrust suit in 1997 against Major League Baseball, claiming that they had illegally tried to block the Yankees’ $95 million marketing agreement with Adidas, Cravath partners were upset. Cravath’s foremost client was Time Warner, which owned the Atlanta Braves, one of the defendants in the suit. Time Warner CEO and chairman Gerald Levin telephoned Butler and said, “What are you doing? You’re suing us!” 

“We’re not suing you!” exclaimed Butler, who had been completely in the dark about the Steinbrenner suit. Butler quickly summoned Boies, who said he was merely representing his client. “But you’re suing the firm’s largest client!” Butler replied and urged Boies to drop Steinbrenner. Instead, after thirty-one years, Boies resigned from Cravath. Said Butler, “I never tried to change his mind.” 

Boies’s departure made the front page of The New York Times. At the time, he had been earning more than two million dollars a year. Within months, Boies established his boutique law firm in partnership with Jonathan Schiller, who had been a partner in the Washington office of Kaye, Scholer, Fierman, Hays & Handler. The new firm was just getting off the ground when Joel Klein called. 

In choosing Boies, Klein knew he had to do some damage control with members of his own staff, who felt insulted. He was aware, too, of the irony of selecting Boies: after Boies was appointed, George Washington University law professor William E. Kovacic, a member of the Federal Trade Commission’s Bureau of Competition during the Carter and Reagan administrations, observed, “One of the ironies of this case is that the very litigation successes that David Boies and his colleagues at Cravath had in the seventies and early eighties with IBM—assisted by the very able Dr. Franklin Fisher as their chief testifying expert—now become the obstacle to their prevailing in this matter. One of the big challenges for the government brief writers is to sidestep lots of the decisions from that period that embrace the idea that the dominant firms ought to be encouraged to compete and to compete hard.” 

Boies himself shrugged the matter off. Unlike Bill Gates, for whom business is personal, to Boies it’s just business. He is not embarrassed to think of himself as a gun-for-hire, though he is more interested in the action than the money. And he said he still believed what he argued in the IBM case, that it was proper to compete hard, even ruthlessly; but Microsoft, he felt, was a monopoly, and IBM was not. After Klein’s initial telephone call, Boies remembers thinking the Microsoft case would be “a great trial,” one that might make new law, defining whether static antitrust laws should apply to fast-changing technology companies. “I had the view that antitrust laws applied to the software industry. I didn’t have a view as to whether Microsoft violated antitrust laws. I did have the view that it was not entitled to a blanket pass.” 

In December 1997, days after Klein recruited Boies, Microsoft suffered another setback when Judge Thomas Penfield Jackson—yet another slave of pen and pencil—issued an order to stop Microsoft from “bundling” or “tying” its Internet Explorer browser with Windows 95 and its soon-to-be-released Windows 98 operating system. While Judge Jackson ruled that the “government has not clearly convinced the Court that Microsoft violated” the consent decree by including a browser with its operating system, he was sufficiently swayed to appoint Harvard law professor Lawrence Lessig as a special master, empowered to sift through the issues, to hold evidentiary hearings, and to report back by May 1998 whether he felt Microsoft had in fact violated the consent decree. To “maintain the status quo” while Lessig conducted his review, Judge Jackson required Microsoft to decouple the browser from Windows if computer manufacturers wanted a version of Windows 95 without a browser. And although the Justice Department had not urged this, Judge Jackson’s ruling extended to Windows 98, which was scheduled to be introduced by the middle of the following year. Jackson seemed to accept the government’s contention that Windows and the browser were separate products and were tied together not to help consumers but to harm Netscape. 

Microsoft immediately appealed this decision, challenging the appointment of a special master and insisting that the browser and Windows were an “integrated” product permitted by the consent decree; removing the browser, Microsoft said, would cripple the operating system. “He just ordered it!” Bill Gates was heard to grouse. Microsoft’s chief counsel, William Neukom, denounced Jackson for arbitrarily expanding the case “without giving Microsoft notice or an opportunity to defend itself.” The Justice Department had simply asked that Microsoft be held in contempt, but Jackson had gone further, asserting the court’s right to, in effect, review software design by ruling that Microsoft could not tie its browser to its Windows operating system. Despite Jackson’s ruling, Microsoft announced defiantly that it would integrate a browser into Windows 98. Microsoft further “thumbed its nose at the judge,” observed a company insider, when it said that it was “forced” to ship a “broken” operating system, since they claimed that decoupling the browser from Windows 95 would break the operating system. The Justice Department immediately asked the court to hold Microsoft in contempt. 

At a January 1998 hearing in his courtroom, an incredulous Jackson asked Microsoft vice president David Cole, “It seemed absolutely clear to you that I entered an order that required that you distribute a product that would not work? Is that what you’re telling me?” 

“In plain English, yes,” Cole replied. “We followed that order. It wasn’t my place to consider the consequences of that.” 

Why would Microsoft flout Judge Jackson’s order? “They were so convinced that Jackson was an idiot, and he’s not,” recalled Lessig. Looking back many months later, a Microsoft insider concurred: “It’s the kid who thinks he’s smarter than the rest of the class. That kind of shit comes back to you all the time.” 

This behavior helped shape Judge Jackson’s impression that Microsoft was arrogant. Many months later, Judge Jackson told me, “Their response in purporting to comply with my order was a thumb in the eye. It was an obsolete version of their equipment. Or one that didn’t work. And when the matter came on for a hearing, Microsoft brought in an executive and his testimony was that they assumed my order was for them to market a product that didn’t work! That seemed to me to be a very sophomoric, arrogant reaction.” Jackson concluded that Microsoft was disdainful, proud to operate outside business norms. “I thought they didn’t think they were regarded as adult members of the community. I thought they would learn.”4 

More examples of Microsoft’s alleged strong-arm tactics started to appear in the press. It was reported, for example, that at a June 1995 meeting at Netscape’s Mountain View, California, headquarters, senior Microsoft executives offered an alliance with Netscape and an infusion of capital to the company—if it would abandon the principal browser market. If Netscape refused, a Microsoft executive reportedly threatened “to cut off its air supply.” It was also reported that in August 1995 Gates exploded at his chip-making partner, Intel CEO Andrew S. Grove, warning him to stop investing in software that might one day compete with Microsoft. Gates allegedly threatened to support rival chip makers if Grove did not comply. Microsoft’s insistence that Compaq Computer dump Netscape also attracted headlines. 

Members of Congress were becoming restive, and in March 1998 Bill Gates was summoned to testify before the Senate Judiciary Committee. The day before, Gates’s staff arranged a visit with editors and reporters of The Washington Post. It was to be a friendly reach-out session, a best-behavior sales pitch with an influential newspaper whose esteemed matriarch, Katharine Graham, is someone Gates adores and compares to his own mother in terms of her “warmth.” But during the course of a question-and-answer session, he could not contain himself: Gates erupted. When the wealthiest man on earth loses his temper in a newsroom, he should not be surprised by the result. The March 3 Post ran its story on the front page: 

Far from the usual cautious demeanor of business leaders visiting Washington, he was roaring with indignation and disdain for those who question his business practices. He dismissed one question as “unfair,” another as “dishonest.” “Come on!” he said impatiently to one questioner. “Give me a break!” he said a few moments later to another. 


Before the Senate Judiciary Committee, Gates minded his manners, but he was considered less than helpful. Repeatedly, he was asked if Microsoft imposed contracts on Internet service or content providers that precluded them from promoting Netscape. Did Microsoft, in short, “restrain trade” or “attempt to monopolize,” acts forbidden by antitrust laws? Gates bobbed and weaved and avoided many direct answers. When cornered, he admitted to restrictive contracts, but only reluctantly. Microsoft earned no congressional or Justice Department goodwill when, a month later, it waived many of these contract provisions. 

Microsoft had won a minor victory in February 1998 when the Court of Appeals halted the work of Judge Jackson’s special master until it could hear more evidence; but by spring it appeared certain the government would launch an antitrust suit. To try to head it off, a Microsoft team led by William Neukom flew to Washington to meet with the Justice Department. Gates himself had an audience with now Assistant Attorney General Joel Klein to explain Microsoft’s position. They met in the late afternoon of May 5, in a corner conference room at the Washington office of Sullivan & Cromwell, the Wall Street law firm that has traditionally represented America’s financial establishment—and a firm that has, for the past decade, done much of Microsoft’s outside legal work. The White House, a block away, was visible from the window. “Gates was very passionate, very forceful,” recalls a government official who was there. “He began with a presentation of his plans for Windows. . . . It was reasonably civil. When questions were raised, however, he grew angry, condescending, snide, and petulant.” 

Justice officials argued that Microsoft’s power was impregnable because consumers were so dependent on Windows. His voice rising, Gates exclaimed, “You give me any seat at the table”—he mentioned Linux, the open-source operating system, and Java, a cross-platform computer language created by Microsoft adversary Sun Microsystems—“and I can blow away Microsoft!” If his competitors had half a brain, he suggested, Microsoft would be weakened. Gates told me later that he was also trying to say something else: “Where did this ‘monopoly’ come from? Do I own all the diskettes in the country? . . . It’s such a silly proposition to think that in an intellectual-property area you don’t have massive competition. There is nothing that Microsoft has that guarantees its position.” 

Most government officials were surprised at what they interpreted as Gates’s arrogance. David Boies was less harsh in his assessment. “He really said it with a twinkle in his eye,” Boies recalled. To his mind, Gates was just “being passionate, and maybe a little hyperbolic.” Other Justice officials, however, were surprised by something else. Normally, when a target of a lawsuit asks for a meeting he is solicitous. Gates wasn’t. “I never had the feeling he was being unfriendly,” said Boies. “I occasionally had the feeling he was saying, ‘That’s my position, and I’m not going to change it.’” Neukom claimed that Gates was seeking common ground, but that it was difficult because “Bill was frustrated that the government seemed to have such a vague understanding of our technology.” Government officials, Neukom recalled, kept asking why Microsoft needed certain features included in the operating system, and Gates kept warning that government should not be in the software-design business. 

This meeting was followed by a flurry of telephone calls among Klein, Gates, Neukom, and various attorneys, all aimed at a possible settlement, and by a decisive weekend of negotiations. Microsoft’s attorneys were talking to Gates “every step of the way,” recalled Neukom’s deputy David Heiner. During this period, Gates remained in his offices outside Seattle. He also remained hard-core, resistant to compromise. State attorneys general, who had joined the case, and Boies, representing the Justice Department, were in Washington, D.C., expecting to file a lawsuit against Microsoft in federal district court on Thursday, May 14. The parties were racing a second clock, because Microsoft was ready to ship Windows 98. After conversations with Gates and then Neukom, Joel Klein thought he detected movement in Microsoft’s position. “They put on the table Thursday morning something that could have been, for the first time, significant,” Klein recalled. On the phone that week, Microsoft indicated a willingness, according to Justice Department and Microsoft officials, to address Klein’s three conditions: that Microsoft loosen its contract restrictions so that those who did business with Netscape would be free to promote a rival browser and would not be penalized if they did; that it loosen its restrictions on the Windows user interface, the first screen consumers see when they turn on their PC, thus allowing the PC maker the option of changing this screen; and that it give PC makers a choice of browsers, either by allowing them to insert a “ballot screen” so users could remove Microsoft’s Internet Explorer icon and choose Netscape, or by incorporating a rival browser into Windows, or, Justice hoped, by agreeing to unbundle Microsoft’s browser code from Windows. 

Point three was the most contentious, for Microsoft was not about to follow the government’s script and divorce its browser from its operating system. They said it couldn’t be done; even if it could be done, they insisted, doing so would penalize consumers because the browser was free and consumers want their PCs to be simpler to use, not harder. Nor was Microsoft keen on the alternative, which would either promote a rival’s browser or incorporate the rival browser into the Windows operating system. Klein and Neukom were searching for a way to fudge this third point, however. Microsoft had, after all, provided a choice on the opening Windows screen between AOL, which was located in an online-services folder, and its own MSN. “We said, ‘OK, we’ll at least sit and listen,’” recalled Gates. Klein thought he heard Microsoft signal a willingness to keep the Netscape icon on every Windows desktop but also, perhaps, either to insert Netscape’s browser code into Windows itself or to delete the Microsoft browser icon. Both Klein and Neukom seemed to hope that the gap between them had narrowed. 

On Thursday morning, the Justice Department and the states were scheduled to file their civil lawsuit. Searching for a compromise formula, Klein told Neukom over the telephone that morning that if Microsoft agreed to postpone the shipment of Windows 98 and was open to discuss various alternatives, he should fly to D.C. for face-to-face negotiations. Neukom got on the 1 P.M. flight to Washington. 

Klein wanted to avoid a trial. As chief of the Antitrust Division, he had a lot on his plate. About half the division’s time, he estimated, was expended reviewing proposed mergers to gauge whether they might threaten competition; a somewhat lesser amount of time was devoted to cartel enforcement, with thirty or so grand juries looking into cases such as the alleged price-fixing by vitamin manufacturers; and the remainder of the division’s time was spent bringing antitrust cases against giant companies, as he would against American Airlines and Visa. A trial was an enormous drain of time and resources. 

Klein had competing pressures to balance, starting with the law. He truly believed Microsoft had broken the law. But he knew all too well the vagaries of antitrust law, the history of which reaches back almost four centuries, to the first English common-law cases aimed at curbing monopolies. But antitrust in this country emerged as a force only after the Civil War, as the industrial revolution birthed corporations that rapidly consolidated and flaunted their wealth and power in the Gilded Age, which in turn spurred a backlash against corporate arrogance. The backlash manifested itself when state governments began to sue companies that rigged prices and choked competition. By 1888, public opinion was arrayed against corporate trusts, and the presidential platforms of both political parties thundered against wicked corporate “trusts” and vowed government retaliation. 

Over the next several decades, two pieces of national legislation were enacted that remain the cornerstones of antitrust law. The first was the Sherman Antitrust Act of 1890, which is almost elegant in its economy: 

Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal. (Section 1) 


Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony. (Section 2) 


The Clayton Antitrust Act of 1914 expanded the law’s domain. It augmented the right of injured citizens or corporations to file lawsuits against antitrust violators. The Federal Trade Commission Act, in the same year, created the FTC, empowering the agency to determine unfair trade practices. A later amendment, the Robinson-Patman Act, banned price discrimination that lessens competition. 

The words are spare and simple, but the interpretation has not been. Antitrust law is not a settled preserve, with clear boundaries of what is and is not permissible behavior. Throughout its history, the law has undergone as many twists and turns as an Albanian road. Legal scholars, like Thomas D. Morgan in his well-regarded law-school textbook, Modern Antitrust Law and Its Origins, describe the four epochs of antitrust law. The first epoch was its formative period from 1890 to 1914, which included the congressional and judicial debates leading to passage of the Sherman and Clayton acts. The second epoch, from 1915 to 1939, was marked by the efforts of courts to apply a phrase invoked by the Supreme Court in the 1911 Standard Oil Co. v. U.S.: the “rule of reason,” providing enough flexibility so that the Sherman Act’s blanket condemnation of “all combinations in restraint of trade” would come to mean all unreasonable combinations. The third epoch covered the next thirty years, from postwar to the mid-seventies, “a time of aggressive expansion of antitrust doctrine, much of it born of depression-era economics and premised on the idea that American business had become too powerful and American industries too concentrated,” writes Morgan. The fourth epoch began roughly in the mid-seventies and extended well into the nineties and has been described variously as a period of “retreat” in antitrust law and as a return to a more flexible approach, asserting that legal nostroms that failed to focus on actual economic harm can unfairly retard companies and penalize success. 

Joel Klein saw a Microsoft trial as a potential fifth epoch, for he believed it might determine whether antitrust laws could be applied fairly to the Information Age and the Internet, a realm in which classic monopoly characteristics—rising prices, financial or distribution barriers to entry, and choke-holds on innovation—are not as apparent, even if the coercive tactics are familiar. A characteristic of the new economy is that companies often engage in “winner take most” competition. Those who win huge market shares—Microsoft in software, Intel in chips, Cisco Systems in Internet plumbing, AOL in Internet access, Netscape in browsers—reap great rewards. Because the rewards from achieving near monopoly status are so great, it is argued, competitors lust to join the contest. Thus monopolies become temporary, not permanent, or so it is argued. Klein knew the Microsoft trial might help answer several other questions: should government or the marketplace set the rules for cyberspace? In a global economy in which size is often necessary to compete effectively, should government relax its domestic rules in order to promote home-grown industries overseas? How does one square intellectual-property laws, which are meant to protect companies and provide incentives to innovate, with antitrust laws, which are meant to protect the public? What if Microsoft is declared a predator but has not harmed consumers? And in such a case, how can the courts penalize a predator without penalizing the American economy? And then there is the age-old question that applies to antitrust policy as well as to democratic governance: how does one resolve the inevitable conflict between economic efficiency and egalitarianism? The trial, Klein understood, might offer the Supreme Court an opportunity to update and clarify what is and is not permissible corporate behavior. 

Klein was also acutely aware that for every legal precedent cited by the government, Microsoft could cite its own. The government could invoke the 1912 United States v. Terminal Railroad Association of St. Louis case, in which the Supreme Court ruled that a company that controlled every rail route into and out of the city could not restrict access so as to disadvantage its competitors. Microsoft Windows, the government believed, exerted similar control over the PC. The government could also cite the 1951 Lorain Journal Co. v. United States and the related 1985 Aspen Ski Co. v. Aspen Highlands Skiing Corp. In the Lorain case, the Journal was the dominant source of advertising for this Ohio community, and the newspaper refused advertising from any business that also advertised on a rival radio station. In the Aspen case, the Aspen Ski Company, to harm its smaller ski-lift competitor, refused to renew a joint lift-ticket agreement. In the Lorain case, the Supreme Court found Lorain guilty of a predatory attempt to monopolize. In the Aspen case, the court ruled that the guilty company illegally maintained a monopoly. The government could also cite the 1966 United States v. Grinnell Corporation, in which the Supreme Court distinguished between benign monopoly powers and a “willful” abuse of that monopoly power to suppress competition. 

On the other hand, Klein knew that Microsoft could also invoke the Grinnell case, explaining that the mere holding of a monopoly is not unlawful unless it exists not because of superior products but because of predatory acts. He knew Microsoft would cite a related case, the 1979 Berkey Photo, Inc. v. Eastman Kodak Co., in which an appeals court overruled a jury verdict concerning the illegal maintenance of a monopoly and held that “any firm, even a monopolist, may generally bring its products to market whenever and however it chooses” and must be given freedom to innovate by bundling new features. Microsoft believed that when the Court of Appeals affirmed that Kodak could reap the rewards of its inventions and was not obliged to share its technology with competitors, it affirmed the principle of intellectual property and Microsoft’s right to profit from its innovations. And Microsoft could, Klein knew, invoke United States v. Aluminum Company of America, in which Judge Learned Hand wrote the 1945 opinion for the Second Circuit Court of Appeals and concluded that Alcoa achieved its dominance through superior aluminum products.5 

Of at least one thing Klein was certain: Microsoft had a choke-hold on the PC. The PC had by 1998 become a ubiquitous device in American homes and offices, with 48.7 million U.S. households having at least one desktop computer, up from 44.4 million the previous year, and 30 million desktop users were online, a number that had risen from 39.3 million the previous year and was expected to double in five years.6 And the Windows operating system ran more than 90 percent of all PCs powered by Intel chips (as opposed to Macintosh machines, which used another chip). Klein had in his mind the American and United Airlines cases in the mid-eighties, when the Department of Transportation required the airlines to alter or change their dominant computer-reservation systems and stop steering customers to its own flights and away from the flights of competing airlines; he imagined forcing Microsoft to open its dominant operating system by at least assuring that they could no longer punish competitors by denying access to Windows. 

Nevertheless, Klein was deeply conflicted. He did not want to step out ahead of President Clinton, who had appointed him and who had said nothing about Microsoft but had said much about how vital the booming high-tech industry was to America’s economy. Nor was it the style of an aspiring Washington insider to press against the barricades; in Washington, people compromised. Yet with Microsoft, compromise had brought only ridicule upon the Antitrust Division. Anne Bingaman and the division had been portrayed as patsies for agreeing to a consent decree rather than taking Bill Gates and company to court. If Klein chose not to go to trial, the state attorneys general and others might tattoo him with the soft label. Already, he had been so accused by those who opposed one of his first acts as antitrust chief, what he refers to as “my toughest call,” his blessing of the twenty-three-billion-dollar merger of two giant Baby Bells, Bell Atlantic and NYNEX. Even the conservative Republican attorney general of New York State was on the other side. “He was perceived as weak, not strong,” observed an official in that office. 

To win this case, Klein also knew he had to woo the companies of Silicon Valley to his side, which was no simple matter. He had to convince them he would truly take Microsoft to court. Only if they believed this might they agree to testify against “the great Satan.” Then, if Justice won the case, these companies could help shape a remedy and provide political cover, buttressing the Clinton administration’s claim that it was not antibusiness, just procompetition. This was important to Klein, who was no abstract theorist. He was a new Democrat, not a traditional New Deal liberal, and he believed this was a profoundly complicated case, in which the antidote to Microsoft’s dominance might come not from government intervention but from rapid changes in technology. If true, then the marketplace rather than government would punish Microsoft. 

Last, Klein wrestled with the complicated politics of this case. When it came to cyberspace, Congress did not fall into predictable left/right divisions. Democrats as well as Republicans clamored to prove their ardent devotion to the high-tech industry. If Klein sued Microsoft, would he be a general without an army to command? Klein’s political antennae sensed that the Clinton administration—like his other vital constituency, Congress, which could reduce funding for his department—was deeply ambivalent, wanting government to be an honest referee yet not wanting it to be intrusive, wanting to curb abuses of power yet not wanting to slow America’s most robust industry. 

When Klein and Neukom and their teams gathered for the final round of negotiations in the cavernous conference room adjoining Klein’s office at the Justice Department on Friday, May 15, 1998, Bill Gates was not present, but he remained a hawk, particularly concerning whether Microsoft could bundle new features such as a browser in with Windows. David Boies also did not attend this final weekend of meetings. “By that time, I had concluded the case should be brought,” recalled Boies. Most of the state attorneys general were in agreement. They also thought Klein was playing his cards too close to the vest and worried he would decide not to sue, so they leaked information damaging to Microsoft to keep pressure on him. State officials, fresh from their ongoing battles with the tobacco companies, saw Microsoft as a slam-dunk proconsumer case, perhaps a rich source of revenues if government won, and an even richer source of headlines. 

Throughout the sessions at Justice on Friday and at Sullivan & Cromwell on Saturday, where the parties moved because Justice offices were not air-conditioned on weekends, “bundling” was the most divisive issue. Bill Neukom was frustrated. He said Microsoft was asked to come up with ideas but that Justice was “just sitting there, telling us, ‘Give us more.’” Neukom repeatedly told the Justice team, “I have to go back to Bill on this.” Gates was off alone on one of the two “think weeks” he takes each year to read and ponder deeply, but this time his thinking centered on Washington and the law, not technology. Gates fretted that Justice was so vague, he told me later, so “open-ended” in its demands, that “anybody could be part of Windows”; it was as if Microsoft was to be the mule for the entire software industry. He was not about to agree to place Netscape’s code in with Windows. And if Microsoft agreed to another vaguely worded consent decree, they would be right back where they were in 1994, with Justice as a backseat driver to every Microsoft software decision. Neukom also recalled what had happened to Sears after 1977, when it signed a consent order stipulating that it would encourage competition by not opening stores in malls, just before malls redefined shopping. 

Neukom and Microsoft were upset that after opening the meeting on Friday morning, Joel Klein left, never to return. Klein entrusted the negotiations to Jeffrey H. Blattner, his special counsel for information technology, who had clerked for Supreme Court Justice Potter Stewart and, like David Boies, had served as chief counsel to Edward
	
To “modify existing” contracts so that Internet-service or content providers or online services would no longer be restricted in “their ability to promote or distribute competing web browsing software.” Microsoft further said it “will not enter into such agreements in the future.” (However, a Microsoft official later admitted that it did not include its contracts with Internet-service provider AOL, which connected about 40 percent of all PCs to the Internet.) 
	
To allow PC manufacturers “to insert a screen or screens before the Windows desktop appears that they can use to promote their own or third-party products”; to permit them to “insert a ballot screen before the Windows desktop appears” giving consumers a choice of default browsers; and “if they select something other than Internet Explorer” then Windows will drop its “Get Connected” browser icon from the desktop screen; or the PC makers would be free to choose another default browser on their own and “may continue to use a majority of the space on the Windows 98 desktop.” But Windows’s browser would be neither disabled nor removed. 
	
“Not to condition” any Windows licensing agreement with PC manufacturers on whether they chose Microsoft’s browser. 
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