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Get the most from this book


Everyone has to decide their own revision strategy, but it is essential to review your work, learn it and test your understanding. Revision doesn’t begin seven or eight weeks before the exam, it begins on the first day and every day of class. These Revision Notes will help you to do that in a planned way, topic by topic. Use this book as the cornerstone of your revision and don’t hesitate to write in it – personalise your notes and check your progress by ticking off each section as you revise.

A key strategy is to write your own questions, look at previous question papers and get a ‘flavour’ of how AQA examiners write the questions. Try writing your own scenario/problem questions based on those available on the AQA website.


Track your progress

Use the revision planner on pages iv–v to plan your revision, topic by topic. Make a note when you have:


	•  revised and understood a topic

	•  tested yourself

	•  practised the exam questions and checked your answers online.



You can also keep track of your revision by noting each topic heading in the book. You may find it helpful to add your own notes as you work through each topic.



Features to help you succeed
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Exam tips

Expert tips are given throughout the book to help you polish your exam technique in order to maximise your chances in the exam.
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Typical mistakes

The author identifies the typical mistakes candidates make and explains how you can avoid them.
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Now test yourself

These short, knowledge-based questions provide the first step in testing your learning. Answers are available online.
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Definitions and key words

Clear, concise definitions of essential key terms are provided where they first appear.

Key words from the specification are highlighted in blue throughout the book.
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Revision activities

These activities will help you to understand each topic in an interactive way.
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Exam practice

Practice exam questions are provided for each topic. Use them to consolidate your revision and practise your exam skills.
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Exam summaries

Descriptions of the types of questions you can expect in the examination.

This second edition contains three new features:
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Stretch and challenge

A series of activities and questions to challenge your thinking and help you to aim for the higher grades.
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Evaluation points

Boost your evaluative skills with these activities and discussion points.
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End-of-unit summaries

These bring together the whole content of the unit, containing a bulleted list for you to review quickly before the exam. This ‘retrieval practice’ allows you to practise recall of learnt information and skills.
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Online

Go online to check your answers to the now test yourself and exam practice questions at www.hoddereducation.co.uk/myrevisionnotes
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Countdown to my exams
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From September

Attend class in person or via the internet if necessary; listen and enjoy the subject; make notes. Make friends in class and discuss the topics with them. Watch the news. Also refer to the A-level Law Review for further clarification of topics, exercises and case law updates.
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6–8 weeks to go


	•  Start by looking at the specification – make sure you know exactly what material you need to revise and the style of the examination. Use the revision planner on pages iv–v to familiarise yourself with the topics.

	•  Organise your notes, making sure you have covered everything on the specification. The revision planner will help you to group your notes into topics.

	•  Work out a realistic revision plan that will allow you time for relaxation. Set aside days and times for all the subjects that you need to study and stick to your timetable.

	•  Set yourself sensible targets. Break your revision down into focused sessions of around 40 minutes, divided by breaks. These Revision Notes organise the basic facts into short, memorable sections to make revising easier.
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2–6 weeks to go


	•  Read through the relevant sections of this book and refer to the exam tips, exam summaries, typical mistakes and key terms. Tick off the topics as you feel confident about them. Highlight those topics you find difficult and look at them again in detail.

	•  Test your understanding of each topic by working through the ‘Now test yourself’ questions in the book. Look up the answers online.

	•  Make a note of any problem areas as you revise and ask your teacher to go over these in class.

	•  Look at past papers. They are one of the best ways to revise and practise your exam skills. Write or prepare planned answers to the exam practice questions provided in this book. Check your answers online at www.hoddereducation.co.uk/myrevisionnotes.

	•  Use the revision activities to try out different revision methods. For example, you can make notes using mind maps, spider diagrams or flash cards.

	•  Track your progress using the revision planner and give yourself a reward when you have achieved your target.
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One week to go


	•  Try to fit in at least one more timed practice of an entire past paper and seek feedback from your teacher, comparing your work closely with the mark scheme.

	•  Check the revision planner to make sure you haven’t missed out any topics. Brush up on any areas of difficulty by talking them over with a friend or getting help from your teacher.

	•  Attend any revision classes put on by your teacher. Remember, he or she is an expert at preparing people for examinations.
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The day before the examination


	•  Scan through these Revision Notes for useful reminders, for example, the exam tips, exam summaries, typical mistakes and key terms.

	•  IMPORTANT: Check the time (is it morning or afternoon?) and place of your examination. Keep in touch with other students in your class.

	•  Make sure you have everything you need for the exam – pens, highlighters and water.

	•  Allow some time to relax and have an early night to ensure you are fresh and alert.
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My exams

A-level Law Paper 1

Date:…………………………………

Time:…………………………………

Location:……………………………..

A-level Law Paper 2

Date:…………………………………

Time:…………………………………

Location:……………………………..

A-level Law Paper 3

Date:…………………………………

Time:…………………………………

Location:……………………………..
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Assessing AQA A-level Law

As a student of A-level law, it is important to understand HOW you are to be examined at the end of two years of study. In consequence, there are three key measures that you need to understand:


	•  the ‘assessment objectives’ used to mark an exam

	•  the command words used in exam papers

	•  the format of the exam papers themselves.
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AQA Assessment objectives

Assessment objectives (AOs) are set by OFQUAL and measure how students meet certain criteria in their exam responses:


	•  AO1: Demonstrate knowledge and understanding of the English legal system and legal rules and principles.
This AO is used to examine your understanding of how well you can discuss or explain the law – the rules, the statutes, the common law decision of judges, and so on, in an extended piece of writing.


	•  AO2: Apply legal rules and principles to given scenarios in order to present a legal argument using appropriate legal terminology.
This AO is used to examine your understanding of how well you can apply legal rules, statutes and the common law to a fictitious problem/scenario situation.


	•  AO3: Analyse and evaluate legal rules, principles, concepts and issues.
This AO is used to examine your own assessment, and that of well-established assessment of the rules, the statutes, the common law and decision of judges in an extended piece of writing.






AQA Command words

A command word is used at the beginning of an exam question. It ‘frames’ or specifies exactly what you are to do and how to answer a question. An understanding of the question’s command word will avoid wasting time in an exam.

The most frequently used command words used for AQA A-level law papers, along with the number of marks for associated questions, are:


	1  Select

	•  Used in multiple-choice questions, worth 1 mark.

	•  AO1

	•  Questions 1–5 on all papers.

	•  Meaning: Display knowledge and understanding of a specific aspect of the nature of law, the ELS or substantive law.




	2  Explain

	•  Used in extended questions, worth 5 marks.

	•  AO1

	•  Question 6 on all papers.

	•  Meaning: Display knowledge and understanding of a specific aspect of the nature of law, the ELS or substantive law.




	3  Suggest

	•  Used in scenario/problem questions, worth 5 marks.

	•  AO1 (2 marks) + AO2 (3 marks)

	•  Question 7 on all papers.

	•  Meaning: Display and apply knowledge and understanding of rules and principles of substantive law to support or deny a conclusion given in the instructions.




	4  Advise

	•  Used in scenario/problem questions, worth 10 marks.

	•  AO1 (3 marks) + AO2 (4 marks) + AO3 (3 marks)

	•  Question 8 on all papers.

	•  Meaning: Display knowledge and understanding, supported by analysis and evaluation, and application of relevant rules and principles of substantive law to construct a legal argument on which advice as to criminal or legal liability is given.




	5  Examine

	•  Used in extended questions, worth 15 marks.

	•  AO1 (5 marks) + AO3 (10 marks)

	•  Question 9 on all papers.

	•  Meaning: Analyse some aspect of non-substantive law to provide a detailed basis for a required evaluation of substantive law.




	6  Consider

	•  Used in scenario/problem questions, worth 30 marks.

	•  AO1 (10 marks) + AO2 (10 marks) + AO3 (10 marks)

	•  Question 10 on all papers.

	•  Meaning: Display knowledge and understanding, supported by detailed analysis evaluation and application of relevant rules and principles, to construct a legal argument allowing a well-reasoned conclusion.








AQA Exam papers

The AQA A-level law specification is examined in three equally weighted (100 marks) papers of two hours, duration, each sat at the end of the course. Each paper is therefore worth 33.3 per cent of the overall assessment.


Paper 1 The nature of law, the English legal system and criminal law

100 marks split into two parts:


	•  the nature of law, the English legal system (25 marks)

	•  criminal law (75 marks).





Paper 2 The nature of law, the English legal system and tort law

100 marks split into two parts:


	•  the nature of law, the English legal system (25 marks)

	•  tort law (75 marks).





Paper 3A The nature of law, the English legal system and contract law

100 marks split into two parts:


	•  the nature of law, the English legal system (25 marks)

	•  contract law (75 marks).





Paper 3B The nature of law, the English legal system and human rights law

100 marks split into two parts:


	•  the nature of law, the English legal system (25 marks)

	•  human rights law (75 marks).









1 The nature of law and the English legal system



1.1 The nature of law

This chapter explores the differences between rules that are enforceable by law and rules that are followed as part of normal human behaviour.

It contrasts civil and criminal law, as well as identifying the main sources of law. Law and society are examined together with law and morality, and the extent to which the law achieves justice.

The nature of law is assessed in all three exam papers.


The nature of law


The distinction between enforceable legal rules and principles and other rules and norms of behaviour

Law is made up of rules and regulations that are enforceable by the state. This means they are:


	•  made by the state, and

	•  administered by state organisations, for example, Her Majesty’s Court Service.
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Revision activity

In the context of the UK, to what does the word ‘state’ refer?
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Exam tip

These are key issues which you will need to compare and contrast throughout this chapter.
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We obey laws because we have to.

Other rules, such as the rules of football or of social etiquette, are not laws because they are not enforceable by the state. We obey these rules because we choose to in certain situations.

There are four categories of legal rules and regulations, as outlined in the table below.

Table 1.1.1 Categories of legal rules and regulations




	Category
	Purpose
	Example





	Procedural laws
	Prescribe the framework in which other laws are made and enforced.
	The Police and Criminal Evidence Act 1984 provides a procedure to be followed by the police in order to make a lawful arrest; other procedural laws dictate how a trial is to be run, who can access financial assistance when going to court etc.



	Substantive laws
	Create and define legal rights and obligations.
	Criminal offences are substantive laws, but so are other laws such as employment rights or the law relating to divorce.



	Public laws
	Govern the relationship between the state and its citizens.
	Public laws include criminal laws and most procedural laws as they define the powers of Parliament, government and other key institutions of the state, such as the police and courts.



	Private laws
	Create rights enforceable between individuals; they are mainly substantive in nature.
	The law of trespass allows you to restrict access to your property.







Differences between criminal and civil law


Criminal law

Criminal laws create criminal offences and punish those who commit them. These laws attract the attention of the Criminal Justice Service (CJS), which includes:


	•  the police

	•  the Crown Prosecution Service (CPS)

	•  the criminal courts

	•  Her Majesty’s Prison Service

	•  Her Majesty’s Probation Service

	•  the National Offender Management Service.
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Revision activity

Name as many different law-making bodies as you can.
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The Crown prosecutes the defendant. The defendant may be found guilty, provided the jury/magistrates have no reasonable doubt.

Criminal law fits into both the substantive and public categories outlined above. There are courts that specialise in criminal law (see Chapter 1.4).



Civil law

Civil laws create rights that are enforceable between private individuals. This means that enforcement agencies such as the police do not get involved in these laws. Civil laws therefore do not aim to punish but to compensate those whose rights have been violated.

The claimant can sue the defendant. The defendant may be found liable on the balance of probabilities.
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Prosecutes: legal term for bringing a criminal charge against a defendant.

Guilty: legally responsible for a specified wrongdoing.

Reasonable doubt: the criminal standard of proof which means the prosecution must provide sufficient evidence for the jury or magistrates to be certain of the defendant’s guilt – if they are not, then they have reasonable doubt.

Claimant: legal term for a person or organisation starting a civil claim in the courts.

Sue: take civil legal proceedings against a defendant.

Defendant: legal term for a person defending or responding to a legal claim (called a respondent in some aspects of civil law).

Liable: held to be legally responsible for a breach of the civil law.

Balance of probabilities: the civil standard of proof which means the claimant must satisfy the court that their version of events is more likely than not.
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Civil laws fit into the substantive category above. There are courts that specialise in civil law (see Chapter 1.4).
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Now test yourself


	1  Decide which type and category the following laws fit into:

	•  theft

	•  rules of evidence

	•  conventions that dictate how an Act of Parliament should be made

	•  wills

	•  health and safety law.




	2  In which type of law are the police likely to be involved?

	3  What is the aim of criminal law?

	4  Is the criminal or civil law standard of proof higher?

	5  Select the true statement about civil and criminal law:

	A  The same unlawful conduct may sometimes be both a crime and a breach of the civil law.

	B  Civil law is based on common law rules, whereas criminal law is based on statutory rules.

	C  Issues of law are always decided by juries, in both civil and criminal law cases.

	D  Judges of the Supreme Court do not hear appeals in civil law cases.
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Exam summary

You are most likely to be asked specific multiple-choice questions in this area, such as Q5 above.

However, there is an expectation that this is underpinning knowledge for all other questions, and you must ensure you refer to the correct criminal or civil terminology when answering longer questions on the substantive law areas.
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Revision activities


	1  Name two of the criminal law courts.

	2  Name two of the civil courts.
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Exam tip

Make sure you do not mix up the terminology used in criminal and civil law.
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Different sources of law

You will find much more detail on this topic in Chapter 1.3.


Custom

Rules that come about through custom or practice involve the disapproval of the community rather than formal punishment if they are broken. The individual may also become conditioned to accept the rules, so they are enforced by a feeling of self-guilt.

Some such rules may ‘harden into rights’ and be so widely accepted that they become the law.

The early common law developed out of customs that were commonly accepted.



Statute

The UK Parliament is based in the Palace of Westminster and made up of the monarch, the House of Commons and the House of Lords. Laws passed here are known as Acts of Parliament or statutes.

Most new law – and all law that could attract controversy, for example, increased police powers in relation to terror suspects – is made by Parliament.

Statute laws are easy to identify as the clues are in the names, for example the Human Rights Act 1988 (see Chapter 5).



Devolved bodies

The UK Parliament has delegated some of its law-making power to other organisations in specific matters, such as:


	•  the European Union (see Chapter 1.3)

	•  the Scottish Parliament

	•  the Welsh Government

	•  the Northern Ireland Assembly

	•  local councils, such as local borough or county councils.



Laws passed by local councils often only apply in a small geographical area, for example, a by-law banning ball games on an area of parkland (see Chapter 1.3).



Common law

‘Common law’ refers to laws that have been developed by judicial decisions.

An example of a common law crime is murder. This means it has never been defined in an Act of Parliament, but instead developed froms ancient custom and is still developing through the decisions of judges in the highest courts. These decisions are known as ‘precedents’ (see Chapter 1.3).

Lord Reid said famously: ‘There was a time when it was thought almost indecent to suggest that judges make law – they only declare it … But we do not believe in fairy tales anymore.’



[image: ]

Stretch and challenge

Consider how the decision in R (AR) v Chief Constable of Greater Manchester (2018) illustrates the importance of maintaining the balance between conflicting interests.
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Exam summary

You are unlikely to be asked a specific question on this area, but more detailed information on parliamentary law making, delegated legislation and judicial precedent will be asked about (see Chapter 1.3). In addition, there is an expectation that you will know the sources of each substantive law you refer to.
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Now test yourself


	6  What are statutes?

	7  Who is needed to make statutes?

	8  Who makes the common law, and how?
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Law and society


The role law plays in society

Law can be described as a mechanism of social control. It comprises rules for keeping order in all societies. These rules develop from the behaviour that society has, over time, accepted as ‘appropriate’ or ‘normal’.

A rule is something that determines the way in which we behave. We either:


	•  submit ourselves to the rule voluntarily, as is the case with moral rules (see pages 8–9), or

	•  have to follow the rule as it is enforceable in some way, as is the case with the law.



The aim of criminal law is to maintain law and order. Therefore, when a person is found guilty of an offence, that offender will be punished. There is also the aim of trying to protect society, and this is the justification for sending offenders to prison.

Civil law upholds the rights of individuals and organisations. The courts can order compensation to put the parties back to the position they would have been in if their rights had not been violated.



The effect of law on enforceable rights and the balance required between competing interests

This topic is assessed in Paper 3.


What are rights/interests?

In this context, rights and interests are defined by Rudolf von Jhering and Roscoe Pound as ‘principles identified by individuals and/or states as being of fundamental importance’.

Individuals’ interests (private interests) might include:


	•  survival

	•  safety

	•  freedom

	•  justice

	•  privacy

	•  healthcare

	•  education.



We now associate many of these areas with human rights law.

The state’s interests (public interests) are less complex – generally just:


	•  physical security

	•  financial security.





When do interests conflict?

Individuals can conflict with:


	•  other individuals, for example, a starving man’s method of survival may be to steal another person’s bread

	•  the state, for example, a suspected terrorist’s interest in freedom will conflict with the state’s interest in security.





How does the law balance conflicting interests?

Conflict between individuals’ interests is generally dealt with by substantive laws, such as theft in our example above.

Conflict between an individual’s interests and the state’s interests is generally dealt with by procedural laws, such as the rule in the Terrorism Act 2006 that allows the police to hold a suspected terrorist for up to 14 days without charge, as in our example above.
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Exam tip

Your exam responses should show that you know about the key theorists in this area and the differences between them, and that you understand the important areas of substantive and procedural law. Always use key cases to illustrate your points.
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Table 1.1.2 Key theorists on enforceable rights and balancing conflicting interests



	Jeremy Bentham (1748–1832)
	

	•  Bentham devised the concept of utilitarianism, also known as the ‘greatest happiness principle’.

	•  He was a leading theorist in the philosophy of law and a political radical whose ideas included freedom of expression, equal rights for women, the right to divorce and the decriminalising of homosexual acts. He called for the abolition of slavery, the death penalty and physical punishment, and was an early advocate of animal rights.

	•  He was strongly in favour of the extension of individual legal rights and opposed the idea of natural law (‘God-given’ in origin), calling it ‘nonsense upon stilts’.






	Rudolf von Jhering (1818–92)
	

	•  Von Jhering explored the ‘struggle for law’. He conceived of jurisprudence as a science to be utilised for the further advancement of the moral and social interests of mankind.






	Roscoe Pound (1870–1964)
	

	•  Pound is associated with social engineering, emphasising the importance of social relationships in the development of law.

	•  He stated that a lawmaker acts as a social engineer by attempting to solve problems in society using law as a tool.







Table 1.1.3 Key cases for balancing competing interests




	Case
	Use as an example of:





	Miller v Jackson (1977)
	Conflict of individual rights: the cricket club wanted to play cricket; its neighbours wanted to stop balls flying into their gardens.



	Kennaway v Thompson (1981)
	The use of partial injunctions and damages in order to strike a balance between the rights of the neighbours and the social interest of sport.



	Evans v UK (2006)
	Individuals’ conflicting rights over the destruction or otherwise of embryos created from them both.



	R v T (1990)
	Substantive law, for example, a defence attempting to balance the conflicting interests of the defendant and the victim.



	DPP v Majewski (1976)
	Restriction of the use of a ‘defence’ for policy reasons.







Key areas of substantive and procedural law


	•  Nuisance (see Chapter 3.5)

	•  Bail (see page 44)

	•  Treatment of suspects by the police (see page 44)

	•  Criminal trial process (see page 44–5)

	•  Automatic disclosure of criminal convictions

	•  Cautions

	•  Consent (see Chapter 3.7)

	•  Intoxication (see Chapter 2.8)
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Revision activity

Identify whether areas of law are procedural or substantive.

Link them to the cases in the table – does the law successfully engineer a balance of the interests?

[image: ]







The meaning and importance of fault in civil and/or criminal law

Fault is an integral part of English civil and criminal law. Indeed, it has often been said that fault is the common thread that runs through all English law.

This topic will be assessed in Paper 1 and/or Paper 2.


Fault in civil law

Negligence – one of the largest areas of civil law – relies on the defendant breaching a duty of care owed to the victim (see Chapters 3.1–3.3). This breach is where the fault lies.

To be found to have breached the duty of care, the defendant must be seen to have fallen below the standards of the ‘reasonable person’, making this a kind of objective fault.
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Reasonable person: sometimes known as the ‘man on the Clapham omnibus’, the reasonable person is a hypothetical ordinary person, used by the courts to decide whether a party has acted as a reasonable person would do. The reasonable person is a reasonably educated, intelligent but nondescript person, against whom the defendant’s conduct can be measured.
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The defendant can have different levels of fault, depending on a multitude of factors. Key cases here include Paris v Stepney Borough Council (1951) and Latimer v AEC (1953).

Fault may be transferred from one person to another – known as vicarious liability (see Chapter 3.6). It can also be shared between the two parties – known as contributory negligence (see Chapter 3.7).

Just as there are some crimes with no fault requirement (strict liability offences), there are also some civil torts with no fault requirement – see Rylands v Fletcher (1868) in Chapter 3.5.

Other key cases here include Froom v Butcher (1976) and Mohamud v WM Morrison Supermarkets plc (2016).



Fault in criminal law

An act must be accompanied by fault to equal a crime. An act without fault is an accident and so, in the majority of cases, nobody can be found guilty of a crime.

However, there are two types of offence that do not require fault:


	•  strict liability offences

	•  absolute liability offences.



These offences are there to regulate society and protect the vulnerable, for example, parking offences or sexual intercourse with a child under the age of 13.

The laws governing these offences are strictly monitored, so as to ensure that people are not unjustly found guilty of an offence over which they had no control (see page 46). A key case here is Sweet v Parsley (1970).
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Revision activity

Research the facts of R v Hart (2000) and R v Huntley (2004).

How many victims did each defendant kill? Which was given the most severe sentence? Do you agree with this outcome?
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In crime, there are different levels of fault (see Chapters 2.1–2.6). These levels tend to reflect how seriously the crime is viewed, as opposed to the outcome.

For instance:


	•  someone who intends to kill their victim will be charged with murder – see R v Janjua and Choudhury (1998)

	•  if the defendant was negligent, they would be charged with gross negligence manslaughter – see R v Adomako (1995).



As murder carries a mandatory life sentence and gross negligence manslaughter only carries a maximum life sentence, this demonstrates that sentencing reflects the fault of the defendant and not what happened to the victim.

Fault can be reduced or removed completely if the defendant can successfully plead a defence (see Chapter 2.8).



Importance of fault

Fault was first introduced into negligence law in Cambridge Water v Eastern Counties Leather (1994). Before that, fault was not always necessary for damages to be paid.

Some civil legal systems operate a non-fault-based system. For instance, in New Zealand all taxpayers contribute to a fund that pays the victims of accidents and other incidents resulting in injuries to the victim. However, to apply an entirely no-fault system would require higher taxes for everyone.

Fault has always been a part of criminal law. It is necessary to justify sentencing, as it would be unjust to penalise someone for an act when the outcome was not their fault. It simply would not be possible to have a criminal legal system without fault.

Equally, a criminal system that did not have some regulatory offences without fault would grind to a halt – the courts would be full of motorists being prosecuted for speeding or parking on double yellow lines, whereas in the UK’s system of strict liability for these offences, they can be dealt with by post (see Chapter 2.3).
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Revision activity

Use the headings and subheadings from this section to make up questions of your own that have two or more requirements. Test yourself or your study buddy on how to respond to them.
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Typical mistakes

Often, questions on fault will ask you to do at least two things, for example, ‘Explain what is meant by fault and its importance’. If you ignore the word ‘and’, your answer will not gain the higher marks.
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Table 1.1.4 Key cases on fault




	Case
	Use as an example of:





	Sweet v Parsley (1970)
	Strict liability being avoided.
Judges inserted the word ‘knowingly’ to prevent the offence being one of strict liability.




	R v Janjua and Choudhury (1998)
	The different levels of fault acceptable to establish the mens rea of murder, from direct intent to kill to oblique intent GBH.



	R v Adomako (1995)
	The lowest type of fault possible in criminal law – negligence.
This was a gross negligence manslaughter case involving an anaesthetist who failed to take adequate care of a patient.




	Paris v Stepney Borough Council (1951)
	Fault in civil law.
The employer knew of the employee’s condition (one eye) and failed to provide safety equipment.




	Latimer v AEC (1953)
	Fault in civil law.
The employer took sufficient steps to keep his staff safe – he was not required to take unreasonable steps.




	Froom v Butcher (1976)
	Fault can be shared in negligence using the principle of contributory negligence.
Here, the claimant was injured in an accident caused by the defendant, but the claimant was not wearing a seatbelt and so contributed to his own injuries.




	Mohamud v WM Morrison Supermarkets plc (2016)
	Fault can be transferred to the employer, who can be legally responsible for the actions of an employee.
Morrisons supermarkets was liable when its employee attacked the claimant.




	Cambridge Water Co. Ltd v Eastern Counties Leather plc (1994)
	Establishing the requirement of fault in negligence and stating that damage must be reasonably foreseeable
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Now test yourself


	  9  How successful is the law in fulfilling its purpose?

	10  Why is it important that the balancing of competing interests is seen to be done?

	11  Why is having a number of offences without fault important for efficiency purposes? Why are these offences regarded as a problem?

	12  What effect does a defence have on the fault element of a crime?
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Exam summary

In the exam, you MAY be asked:


	•  a short question (5 marks) about one of the areas that has been addressed by this topic

	•  a maximum-length question (30 marks), part of which requires the application of substantive law, but part of which goes on to question how effective this area of law is at balancing conflicting interests, for example.
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Law and morality

This will be assessed in Paper 2 and/or Paper 3.


The distinction between law and morality

Laws are rules and regulations that are objective and not necessarily fault-based, for example, speeding.

Morals are subjective personal codes of values or beliefs that are based on levels of fault and determine what is right or wrong, for example, lying.

In some situations, it is possible for there to be an overlap of the two, such as murder which is both against the law and morally wrong.

However, there are other situations that cause tension between legal and moral rules, for example, abortion and euthanasia.



The diversity of moral views in a pluralist society

The UK is a pluralist society, where there is more than one:


	•  culture

	•  race

	•  religion

	•  political party

	•  language

	•  ethnic origin

	•  set of customs and traditions

	•  social class.
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Stretch and challenge

Read this case to develop your understanding of law and morality: R (on the application of Conway) v Secretary of State for Justice (2018). You can find good analysis at https://ukhumanrightsblog.com/2018/07/09/the-right-to-die-who-decides/.
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In an effective, progressive pluralist society, diversity should be celebrated, not simply tolerated. However, this can lead to tensions: should the law involve itself in matters of moral importance to some groups?



Relationship between law and morality

Table 1.1.5 Relationship between law and morality




	Laws
	Morals





	

	•  Made by formal institutions, e.g. Parliament and the courts.

	•  (But think of common law: does this have its basis in morality?)



	

	•  Evolve as society evolves, no formal creation.

	•  (Were the Ten Commandments in the Bible or the Koran an attempt to create a formal moral code?)






	

	•  Can be instantly made or repealed.

	•  (However, this often takes time and public pressure: the Human Rights Act was passed in 1998, years after the United Nations Declaration of Human Rights in 1948.)



	

	•  Change with society’s attitudes; slow transitional period.

	•  (Sometimes change is rapid, such as during the 1960s. Within a decade, contraception, sex outside marriage and the use of recreational drugs became widely acceptable.)






	

	•  Existence can be established.

	•  (But does this make them right? The defence to many war crimes was that the defendants were merely obeying the law.)



	

	•  Only vaguely defined.

	•  (There may be general agreement on some issues such as murder, but not on others such as abortion.)






	

	•  Breaking them attracts some form of sanction/punishment/remedy enforced by the state.



	

	•  Breaching moral standards merely results in social condemnation, as opposed to an organised system of enforcement.






	

	•  Society’s attitude to the law is irrelevant.

	•  (See recent disputes over the ‘tampon tax’. However, in a democracy this can only be a short-term position.)



	

	•  Morals reflect society’s values and beliefs.






	

	•  Obligatory



	

	•  Subjective






	

	•  Not necessarily fault-based (i.e. strict liability)



	

	•  Fault-based










The legal enforcement of moral values

Lord Devlin devised four key principles for Parliament to bear in mind when deciding which moral ‘offences’ ought to be prohibited by law and which ought not:


	1  The individual freedom to be allowed must be consistent with the integrity of society.

	2  The limits of such tolerance are not static, but lawmakers should be slow to change laws which protect morality.

	3  Privacy must be respected as far as possible.

	4  The law is concerned with minimum rather than maximum standards of behaviour: i.e. the law sets down a minimum standard of behaviour; society’s standards should be higher.



There has been much academic and legal debate about whether the law should be used to enforce moral values. Broadly, there are two differing philosophies:


	•  positivism

	•  natural law theory.





Positivism

Positivism maintains that laws and morals should be kept separate.

Table 1.1.6 Key theorists for positivism



	Aristotle
	The law should be ‘reason, free from passion’.



	Jeremy Bentham
	Natural law theory is ‘nonsense upon stilts’.



	John Stuart Mill
	‘The only purpose for which power can be rightfully exercised over any member of a civilised society against his will is to prevent harm to others. His own good, either physical or moral, is not a sufficient warrant.’



	H.L.A. Hart
	‘Is it morally permissible to enforce morality? Deprivation of freedom causes pain to the individual. Individuals should not be so deprived, unless it is justifiable in the interests of society.’
‘Laws that merely enforce morals should cease. Laws should only intervene where immorality causes harm to the society or harm to the individual concerned.’




	Wolfenden Report 1978
	‘Unless a deliberate attempt is made by society, acting through the agency of law, to equate the sphere of crime with that of sin, there must be a realm of private morality and immorality which is, in brief and crude terms, not the law’s business.’






Natural law theory

Natural law theory maintains that the law should be used to enforce moral values.

Table 1.1.7 Key theorists for natural law theory



	St Thomas Aquinas
	Natural law theory is a ‘dictate of right reason’.



	James Fitzjames-Stephens
	‘The immorality of an action is good reason for it to be a crime and the law should be a persecution of the grosser forms of vice.’



	Lord Devlin
	‘The suppression of vice is as much the law’s business as the suppression of subversive activities.’
‘It is an error of jurisprudence to separate crime from sin.’




	Lon Fuller
	Referring to laws made by Germany under the Nazi regime, ‘some laws are so immoral that they must be invalid’.



	Viscount Simonds
	‘There remains in the courts of law a residual power to enforce the supreme and fundamental purpose of the law, to conserve not only the safety and order but also the moral welfare of the state.’




It is difficult in practice to take a theoretical position on this argument, particularly because we live in a pluralist society. Judges are often faced with tough decisions which are matters of life and death – the arguments then become much more difficult to polarise.

In 2000, the case of conjoined twins Jodie and Mary came before the court. The only way to save Jodie’s life was for doctors to perform surgery which would kill Mary. Lord Justice Ward said: ‘This is a court of law, not a court of morals.’

Because these matters can be very divisive, political parties and politicians often prefer not to publicly state their positions for fear of alienating voters.
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Revision activity

Consider the recent cases regarding baby Charlie Gard and Tony Nicklinson on the rights to receive treatment or to die. Create a timeline of the attempts to pass the Assisted Dying Bill and try to fit the successes and failures around the theories.
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Stretch and challenge

What mechanism is used in Parliament to pass controversial law without political parties having to state an option?
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Evaluation point

Research these theorists, adding dates to create a timeline. How does the period of time add context to their arguments?
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Revision activity

Why do you think living in a pluralist society can make these sorts of decisions more difficult?
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Table 1.1.8 Key cases for positivism and natural law




	Case
	Facts
	Useful quotes or points
	Decision based on positivism or natural law?





	R v Wilson (1996)
	D branded his initials on his wife’s buttocks with a hot knife, at her request. Her skin became infected and she sought treatment from a doctor, who reported the matter to the police. The husband was charged with ABH.
	Russell LJ: ‘Consensual activity between husband and wife, in the privacy of the matrimonial home, is not, in our judgment, a proper matter for criminal investigation, let alone criminal prosecution.’
	Positivism



	R v Brown (1993)
	Ds engaged in sadomasochism, including physical torture.
	Lord Templeman: ‘Pleasure derived from the infliction of pain is an evil thing.’
	Natural law



	R v Human Fertilisation and Embryology Authority ex parte Blood (1997)
	Blood’s husband contracted meningitis and lapsed into a coma. Samples of his sperm were taken for later artificial insemination. Her husband died shortly after the samples were obtained.
	As the husband’s consent was not given, Blood was not permitted to use the sperm. However, she later used an EU rule and was permitted to use it abroad.
	Positivism



	Gillick v West Norfolk and Wisbech Health Authority (1986)
	G sought a declaration that it would be unlawful for a doctor to prescribe contraceptives to girls under the age of 16 without the knowledge or consent of the parent.
	The court refused to grant it, setting out guidelines for when children can give consent to medical procedures. This is now known as ‘Gillick competency’.
	Positivism



	Shaw v DPP (1961)
	D published a ladies’ directory of the services offered by prostitutes.
	The supreme and fundamental purpose of the law is to conserve not only the safety and order but also the moral welfare of the state.
	Natural law



	Knuller v DPP (1973)
	D published a magazine in which advertisements were placed by homosexuals seeking to meet other like-minded individuals to engage in sexual practices.
	The House of Lords doubted the correctness of the decision in Shaw but declined to depart from it.
	Natural law



	R v Gibson and Sylveire (1990)
	Ds exhibited a pair of earrings made with freeze-dried human foetuses at the Young Unknowns Gallery in London.
	This was the first occasion on which the charge of outraging public decency had been preferred in more than 80 years.
	Natural law



	Pretty v DPP (2001)
	Pretty attempted to change the law so she could end her own life because of the pain and problems caused by her terminal illness, motor neurone disease.
	Lord Bingham: ‘The task of the committee in this appeal is not to weigh or evaluate or reflect those beliefs and views or give effect to its own but to ascertain and apply the law of the land as it is now understood to be.’
	Natural law



	R v Cox (1992)
	Cox was a consultant and had been treating V for years. As her rheumatoid arthritis became worse, she pleaded with him to end her life. He administered a fatal injection to stop her heart.
	D was found guilty but given a suspended sentence.
	Natural law



	Evans v UK (2007)
	Evans wanted to use embryos fertilised by her ex-partner; he refused.
	Despite the emotional issues at stake, consent must be applied.
	Positivism



	R v Dudley and Stephens (1884)
	Ds were shipwrecked and stranded in a small boat with a young cabin boy. When food ran out, they drew straws to see which one of them would be killed so that the others could eat him. Ds ate the cabin boy and were convicted of murder.
	Law and morality are not the same, and many things may be immoral which are not necessarily illegal, yet the absolute divorce of law from morality would be of fatal consequence.
	Natural law
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Exam tip

If an exam question contains the words ‘should’ or ‘ought’, you need to weigh up the arguments – both the theoretical ones and those presented by the reality of hearing such sensitive matters in court – and write a conclusion.

As long as your conclusion is supported by a balanced analysis of the arguments, it should not matter whether you agree or disagree.
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Typical mistake

In a question such as ‘Explain the relationship between law and morality and whether the law should enforce moral values’, candidates sometimes fail to answer both parts.
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Now test yourself


	13  What is meant by pluralism?

	14  What are the earliest examples of law you can think of? Do they still exist in some form today?

	15  Who are the key positivists?

	16  Who are the key opponents of positivism? What are their arguments known as?
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Exam summary

In the exam, you MAY be asked:


	•  a short question (5 marks) about one of the areas that have been addressed by this topic

	•  a maximum-length question (30 marks), part of which requires the application of substantive law, but part of which goes on to question whether this area of law has its basis in morality, for example.
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Stretch and challenge

Read ‘Where law and morality meet’ by Matthew H Kramer (2004) at philpapers.org.
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Law and justice

This will be assessed in Paper 1 and/or Paper 3.
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Typical mistake

It is really important to link theory to practical application. Often candidates only reference the theorists and not cases. Ensure you include both.
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The meaning of justice

Justice is the idea that the law is ‘fair’ in how it seeks to punish wrongs and protect rights. The idea comes from John Rawls’ book, A Theory of Justice (1971), who put this rather metaphysical concept into words:


	1  The social contract: social cooperation relies on a contract which people have made among themselves. The principles of justice are to be viewed as the result of a binding contract among the members of society.

	2  Greatest equal liberty: this includes basic freedoms such as speech.

	3  Difference principle: social and economic inequalities are fair and just, but only if they work for the benefit of the least advantaged in society. People have different interests and demands but will have some individual conception of ‘good’. However, the specific content of ‘good’ may not be developed.
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Revision activity

Copy and complete this table.




	Type of justice
	Explanation
	Examples from across your study





	Formal justice
	The existence of independent institutions and processes.
	 



	Substantive justice
	 
	Requirement for MR in crime and the application of defences.



	 
	Fair allocation of resources.
	Equality laws, welfare stare.



	Corrective justice
	 
	Remedies in tort, putting claimant in back in the position as if the tort had not occurred.
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Theories of justice

Philosophers from as early as Aristotle’s time have attempted to pin down the meaning of justice, with some similarity between them.
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Evaluation point

Research these types of justice and make notes on their advantages and disadvantages.
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Table 1.1.9 Key theorists for law and justice



	Aristotle
	

	•  For Aristotle, justice was about distribution and proportionality. This is quite close to current ideas about social justice and can been seen in many human rights issues.

	•  Key case: Lindsay v Commissioners of Customs and Excise (2002).






	Aquinas
	

	•  A natural law thinker, Aquinas was followed by Fuller and Rawls. He had ideas of ‘justice as fairness’.






	Jeremy Bentham
	

	•  Bentham coined the idea of utilitarianism, a concept later developed by John Stuart Mill. This works on the principle that the purpose of law is to achieve the greatest happiness for the greatest number of people.

	•  This clearly indicates the law’s purpose is to create a balance, but that the individual’s good may be sacrificed in favour of the good of the whole.

	•  Examples of this are clear in policy decisions, such as R v Brown (1993) (see page 30), where the good of society (not to be corrupted) outweighed the concerns of the individuals involved (to consent to whatever activity they choose).






	Karl Marx
	

	•  Marx argued that in a capitalist society all laws are unjust. Justice can only be achieved by redistribution of wealth.

	•  This perhaps led to Rawls’ simple idea of a social contract.






	Robert Nozick
	

	•  Nozick’s theory of ‘entitlement’ holds that society is just if everyone is entitled to the holdings they possess. Unfortunately, not everyone follows these rules: ‘Some people steal from others, or defraud them, or enslave them, seizing their product and preventing them from living as they choose, or forcibly exclude others from competing in exchanges.’

	•  This is in sharp contrast with Marx and Rawls.
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Stretch and challenge

Read the six models of distributive justice put forward by Chaim Perelman. Link these to the types and theorists in Table 1.1.9.
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Exam tip

You will be rewarded for any attempt to evaluate any particular idea of justice, for example, the utilitarian’s concern for society rather than the individual.
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Evaluation point

Research these theorists, adding dates to create a timeline. How does the period of time add context to their arguments?
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The extent to which the law (civil and/or criminal) achieves justice

In most legal disputes, one party will usually see that justice has been done, while the other may wholeheartedly disagree. Whether or not the legal rules achieve justice is a subjective concept.

Even judges can disagree about the scope of their role in trying to achieve justice. In his autobiography, The Family Story, Lord Denning wrote that:


‘My root belief is that the proper role of the judge is to do justice between the parties before him. If there is any rule of law which impairs the doing of justice, then it is the province of the judge to do all he legitimately can to avoid the rule, even to change it, so as to do justice in the instant case before him.’



In Tito v Waddell (No.2) (1977), Sir Robert Megarry VC took an opposing view:


‘The question is not whether the plaintiffs ought to succeed as a matter of fairness or ethics or morality. I have no jurisdiction to make an award to the plaintiffs just because I reach the conclusion … that they have had a raw deal. This is a Court of Law and Equity (using “equity” in its technical sense), administering justice according to law and equity, and my duty is to examine the plaintiffs’ claim on that footing.’




How legal rules strive to achieve justice


Procedural justice

Procedural law puts systems in place in an attempt to ensure justice – it provides a framework in which all should be equal before the law.

Everyone is entitled to put their case in court.


	•  Financial assistance should exist for accessing lawyers and the courts.

	•  The rules of evidence ensure the material presented in court is reliable, for example, confession evidence of a defendant intimidated by police will not be admissible – see R v Miller (1992).

	•  The right to trial by jury can ensure justice being done in an individual case rather than a policy or ‘floodgates’ type verdict – see R v Ponting (1985).

	•  Judges, magistrates and juries must not be biased or appear to be biased – see R v Bingham JJ ex parte Jowitt (1974).

	•  Corrective justice, not the Aristotle theory but rather the notion that there is a right to a ‘second opinion’, provides a system of appeals, judicial review and the Criminal Cases Review Commission (CCRC) to ensure justice has been done.

	•  Within this framework, disputes are resolved by applying substantive laws to produce the most ‘just’ results.
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Revision activity

Research the Criminal Cases Review Commission and briefly explain its role.
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Stretch and challenge

Who said, ‘the law, like a tavern, should be open to all’ and what did they mean by this?
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Evaluation point

Have a look at the consequences of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO): is the law still open to all?
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Substantive justice

This kind of justice is achieved by the application of legal rules themselves. For example:


	•  In criminal law, there are defences to justify the actions of the defendant, and the partial defences to murder ensure the defendant still shoulders some responsibility but not all.

	•  When sentencing, the accused should be treated consistently with their level of fault (see Chapters 1.1 and 2.2).

	•  In civil law, concepts such as the standard of care owed by a professional above that of an ordinary person help to achieve justice.






Failures in achieving justice


Where rules have failed to achieve justice


	•  The mandatory life term for murders allows no judicial flexibility to recognise different levels of seriousness of offence. In R v Canning (2002), the trial judge described his sentence as ‘a classic example of injustice’.

	•  The rules on joint enterprise: R v Jogee (2016) corrected a historic mistake which had exposed people to being found guilty of the most serious offences on the weakest legal basis.
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Stretch and challenge

Read the facts and sentencing remarks in R v Wallace (2018).
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Revision activity

Research these cases and create a grid ‘attaching’ them to an idea of justice, for example, by showing that there was a denial of natural justice.
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Miscarriages of justice

The following cases are notorious instances of where justice was not achieved:


	•  Timothy Evans

	•  Alan Turing

	•  the Birmingham Six

	•  the Guildford Four

	•  Stephen Lawrence.



These cases stick in our memory because they are unusual. They are, after all, a tiny minority of the cases that pass through our criminal and civil justice systems. Perhaps it is fair to conclude that most of the system is just and achieves just results most of the time – this is a state of affairs to satisfy most utilitarians.
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Stretch and challenge

Link these miscarriages of justices (and any other similar cases you may have learned about) to the types of justice. Can these cases be used to illustrate and evaluate these types?
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Table 1.1.10 Key cases regarding the law and justice




	Case
	Facts
	Principle of justice





	Lindsay v Commissioners of Customs and Excise (2002)
	The practice of customs officials to confiscate cars as well as the goods being smuggled in them was held to be disproportionate.
	Aristotle



	R v Miller (1992)
	The police asked 300 questions of the suspect. The interview was held to be oppressive.
	Procedural justice – police powers



	R v Ponting (1985)
	D, an MOD civil servant, passed documents showing the government had lied about the sinking of the ship General Belgrano during the Falklands War to an opposition MP to raise it in Parliament. D was charged under the Official Secrets Act. He was acquitted.
	Procedural justice – trial by jury



	R v Bingham JJ ex parte Jowitt (1974)
	D was charged with speeding. His evidence contradicted evidence from a police officer. Finding D guilty, the chairman said: ‘My principle in such cases has always been to believe the evidence of the police officer.’ The Divisional Court quashed the conviction; this remark suggested bias and that D had not had a fair trial.
	Procedural justice – the process must be free from bias.



	Glynn v Keele University (1971)
	A student was seen sunbathing nude, but he was not given a hearing at all; instead, he was sent a letter fining him £10 and he was suspended. Although the student had not suffered any injustice, he should have been given the opportunity to test the evidence.
	Procedural justice – there must be reasonable opportunity to test the evidence.



	R v Thames Magistrates’ Court ex parte Polemis (1974)
	A Greek sea captain was not given time to prepare his defence to an allegation of polluting docks with oil. He received his summons at 10.30 a.m. and the case was heard at 4 p.m.
	Procedural justice – there must be reasonable opportunity to test the evidence.



	Re Pinochet (1998)
	Chilean dictator, Augusto Pinochet, tried to evade extradition to Spain. One of the House of Lords judges was associated with a charity that had campaigned to have Pinochet brought to justice.
	Procedural justice; natural justice – there can be no suggestion of bias (in Latin, nemo judex in res sua)



	R v B (A-G Ref. No. 3 of 1999) (2000)
	This case looked at whether DNA profile evidence, which should have been destroyed under s 64(3B)(b) of the Police and Criminal Evidence Act 1984, could be admitted in evidence. The Court of Appeal ruled that it could not.
	Procedural justice – evidence must be obtained fairly.



	R v Mason (1987)
	A confession obtained by deceit was wrongly admitted. An appeal was allowed; confession obtained by deceit should be rejected.
	Procedural justice – evidence must be obtained fairly.



	R v Wilson (1996)
	See page 10.
	Procedural justice; defences must be allowed and there must be an ability to distinguish precedents.



	Miller v Jackson (1977)
	See page 5.
	Cumming-Bruce LJ: the court had to ‘strike a fair balance’; damages were awarded instead of an injunction.



	R v Dudley and Stephens (1884)
	See page 10.
	Utilitarianism not used here; individual justice is not sacrificed for the good of the majority – though the sentence was commuted and therefore reflective of Ds’ ordeal.
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Now test yourself


	17  Define ‘justice’.

	18  How did Lord Denning and Sir Robert Megarry differ in their opinions about the role of the judge in achieving justice?

	19  What is meant by ‘substantive justice’?

	20  Why are utilitarians happy about the law’s efforts in achieving justice? What do you think?
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Exam summary

In the exam, you MAY be asked:


	•  a mid-length question (10–15 marks) about the meaning of a particular element of substantive law and then asked to consider whether that achieves justice

	•  a maximum-length question (30 marks), part of which requires the application of substantive law, but part of which goes on to question whether this area of law achieves justice.
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1.2 The rule of law

The rule of law is examined in outline as an introduction to human rights. It will be assessed in Paper 3.

The rule of law is a symbolic idea, with no single definition but much significance. Lord Bingham, one of the UK’s most senior judges, wrote a book on the subject that explores the concept in great depth.

The Constitutional Reform Act 2005 makes reference to it in s 1, saying ‘[the] Act does not adversely affect the existing constitutional principle of the Rule of Law’.
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Stretch and challenge

Read the introductory text for the Constitutional Reform Act 2005 to find out its purpose.
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The constitutional doctrine of the rule of law

So, what is the rule of law? In broad terms, it means:


	•  No person shall be sanctioned except in accordance with the law.

	•  All shall be equal before the law.

	•  There shall be fairness and clarity of the law.



The rule of law is therefore a safeguard against dictatorship:


	•  The government and its officials are accountable under the law.

	•  No single branch of government can exercise unlimited power.

	•  There are checks and balances, including an independent judiciary, to maintain these principles.



Three academic views are summarised below.


A.V. Dicey

Broadly in line with the points above, Dicey felt there were three elements that created the rule of law:


	1  An absence of arbitrary power on the part of the state: the state’s power must be controlled by the law and can be challenged by judicial review. This includes preventing the state from having wide discretionary powers, because discretion can be exercised without proper checks and balances.

	2  Equality before the law: no one is above the law regardless of how powerful they are; the law deals with them in the same way as it would anyone else. Those who carry out functions of state are accountable in the law for their actions. However, this does not take into account differences in wealth – real equality can only be achieved with some form of financial help from the state for those needing to access justice (see page 54).

	3  Supremacy of ordinary law: this is different from the concept of parliamentary supremacy (see page 21), which may contradict the idea of arbitrary power above.





F.A. von Hayek

Von Hayek followed Dicey’s principles but felt that the rule of law had become diluted because, provided actions of the state are permitted by an Act of Parliament, anything done in accordance with this Act is lawful. He also pointed out that regulating economic activity, as modern governments do, is in conflict with the rule of law.



Joseph Raz

Raz saw the rule of law as acting to minimise the danger of the use of discretionary power in an arbitrary way. He thought the rule of law was that law must be capable of guiding the individual’s behaviour.

Some of his key principles are:


	•  There should be clear rules and procedures for making laws.

	•  The independence of the judiciary must be guaranteed.

	•  The principles of natural justice should be observed; these require an open and fair hearing with all parties being given the opportunity to put their case.

	•  The courts should have the power to review the way in which the other principles are implemented, to ensure that they are being operated as demanded by the rule of law.
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Evaluation point

Research these theorists, adding dates to create a timeline. How does the period of time add context to their arguments?

Whose position is closest to your own feelings?
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Rule of law and law making

Under the rule of law, the process by which laws are made must be open and fair.

Laws made by Parliament go through a process outlined on page 18–19. This process includes debates, votes and other checks and balances to ensure no element of the state is exercising arbitrary power.

Parliament can also delegate its powers, giving other bodies (known as secondary bodies) power to make regulations. In order to do this, Parliament must pass an Act granting power to make regulations. Then Parliament has powers to scrutinise and check those regulations. Finally, the regulations can be challenged in the courts through judicial review, to ensure the secondary body has not gone beyond the powers granted by Parliament (see page 23).

Independence of the judiciary ensures that judges can prevent/restrict arbitrary exercise of power (especially by government officials/agents) and resolve disputes strictly according to the law in a fair manner (see page 21).



Rule of law and the legal system (procedural law)

In criminal procedure:


	•  every defendant has the right to a fair trial

	•  independence of the judiciary guarantees freedom of judges from improper influence/interference

	•  trial by peers (by magistrates or a jury) is important to maintaining fairness and protecting citizens’ rights

	•  no person can be imprisoned without a trial: this is known as habeas corpus (in countries where the rule of law is disregarded, people are likely to be detained without a trial, particularly if they are opponents of the government).
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Exam tip

To prepare for questions on the rule of law, use the cross references given here.

When revising, it might help to create spider diagrams showing the rule of law’s relationship with other areas of law. Remember to include examples and make that link!
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In civil procedure:


	•  in theory, everyone can resolve their disputes effectively through the civil justice system

	•  the system should be free from discrimination and from corruption, for example, not improperly influenced by public officials

	•  the system should be accessible and affordable.



There are alternative ways of resolving civil disputes, which are much cheaper to use (see page 42–43).
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Revision activity

Add the points you made on page 13 about LASPO (Legal Aid, Sentencing and Punishment of Offenders Act 2012) here too.
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Rule of law and substantive law


Human rights

Human rights, including the right to a fair



Criminal law






Civil law
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	1  What does the rule of law safeguard us against?

	2  What impact can wealth have on ‘equality before the law’?

	3  Why is judicial independence important to the rule of law?

	4  Show two ways in which criminal procedure complies with the rule of law.

	5  Show two ways in which civil procedure complies with the rule of law.

	6  What is the relationship between the rule of law and human rights?

	7  How does the rule of law place limitations on how judges deal with defendants who have been found guilty?
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	•  ‘Explain two elements that may be considered to be aspects of the rule of law.’

	•  ‘Briefly explain why the independence of the judiciary is important in relation to the rule of law.’
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1.3 Law making




Parliamentary law making



The structure for parliamentary law making




Monarch
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House of Commons






House of Lords



	•  92 hereditary peers, who inherited their title and will pass it down through their family

	•  around 700 life peers, appointed on a non-partisan basis by the House of Lords Appointments Commission

	•  the 26 most senior bishops in the Church of England.







[image: ]




[image: ]







Green and White Papers




	•  Green Paper – a consultative document issued by the government putting forward proposals for reform of the law and often inviting suggestions.

	•  White Paper – a document issued by the government stating its decisions as to how it is going to reform the law; this is for information, not consultation.





Formal legislative process





	Public Bills
	These involve matters of public policy affecting the whole country or a large section of it. Most government Bills are in this category, for example, the Legal Aid, Sentencing and Punishment of Offenders Act 2012.



	Private Members’ Bills
	Individual (private) MPs introduce a Bill. They can be from any political party and are known as ‘backbenchers’ because they do not sit in the front row in the House of Commons with the government.


	•  by ballot

	•  through the ‘ten-minute’ rule.






	Private Bills
	These are designed to create a law which will affect only individual people or corporations. They do not affect the whole community.



	Hybrid Bills
	These are a cross between Public Bills and Private Bills. They are introduced by the government, but if they become law they will affect a particular person, organisation or place.
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Checks and balances
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Influences on Parliament






	Type of influence
	Example of its success
	Advantages
	Disadvantages





	Political

	The Hunting Act 2004 followed the promise by the Labour Party to outlaw fox hunting if elected (also a great example of using the Parliament Acts 1911 and 1949).
	Each political party has its proposals ready.

	While it is easy to make a promise, it is much more difficult when in power to fulfil that promise, particularly without an overall majority (as the Conservative/Liberal Democrat coalition found in 2010–15).



	Media


	Following the Dunblane massacre in 1996, private ownership of handguns was banned.
	The UK’s free press is able to criticise government policy or bring any other issue to the attention of the government using public opinion.
	Responding too quickly to high-profile incidents leads to poorly drafted law, e.g. the Dangerous Dogs Act 1991.




	Pressure groups


	In 2007, laws against smoking in public places were introduced because of public and medical opinion.
	Pressure groups often bring important scientific discoveries to the government’s attention, e.g. the damage being done by greenhouse gases and other pollutants.
	There are occasions when two pressure groups have conflicting interests, e.g. the League Against Cruel Sports wanted to ban fox hunting but the Countryside Alliance wanted it to continue.



	Public opinion


	Public opinion was mixed as to whether or not the UK should leave the EU.

	Where the majority of the public has certain beliefs or demands, then Parliament can safely pass legislation on that issue.
	Gauging public opinion can be notoriously difficult. Realistically, no one can definitively say that the majority of the public believe one way or another in a specific issue.



	Lobbyists/lobbying firms

	Most multinational companies have or use lobbyists, e.g. Bell Pottinger Private.
	Like any service industry, citizens or organisations can approach a lobbyist to represent and present their interests direct to government ministers or their departments, where lobbyists have political contacts.
	Lobbyists are expensive and, in consequence, may only represent those citizens or groups who can afford to pay for their services.









Doctrine of parliamentary supremacy (sovereignty) and its limitations
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	Act
	Provision
	Case example





	Human Rights Act 1998
	Section 4: the courts have the power to declare an Act incompatible with the European Convention on Human Rights.
	H v Mental Health Review Tribunal (2001) declared that the Mental Health Act 1983 was incompatible.



	European Communities Act 1972 (ECA)
	Section 2: where EU law exists on a particular subject, it can override any inconsistent UK law, including Acts of Parliament.
	Factortame v Secretary of State for Transport (1990) cases held the Merchant Shipping Act 1988 to be contrary to EU law.
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	1  Which bodies make up Parliament?

	2  What is a constitutional monarchy?

	3  What is the difference between a Green Paper and a White Paper?

	4  Which is the most effective influence on Parliament?

	5  Is Parliament actually sovereign?
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	•  multiple-choice questions about the type or purpose of delegated legislation

	•  questions requiring short to mid-length answers about the controls or advantages and disadvantages of delegated legislation, such as why delegated legislation is necessary (an ‘advantages’ question in disguise!).
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Delegated legislation
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Types of delegated legislation
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	Type
	Secondary body
	Reason
	Example





	Orders in Council
	Privy Council (PC)
	There can be a quick response in emergency situations.
	

	•  The Constitutional Reform Act 2005 allows the PC to alter the number of judges in the Supreme Court.

	•  The Civil Contingencies Act 2004 gives the PC power to make law in times of emergency when Parliament is not sitting.






	Statutory instruments (SIs) also known as Ministerial Regulations
	Government ministers
	Over 3000 SIs are made each year. Parliament could not cope with this volume or complexity, which is best left to the departments with expertise and responsibility in specific areas.
	

	•  The Building Regulations 2010 are incredibly complex, made by the Department for Communities and Local Government under the Building Act 1984.

	•  Police powers are made by the Ministry for Justice under the Police and Criminal Evidence Act 1984.






	By-laws
	Local authorities and public corporations for matters within their jurisdiction, e.g. the British Airports Authority
	Parliament has neither the time nor the local knowledge to deal with these types of matter.
	

	•  The drinking ban zone is a Designated Public Place Order. It was put in place by local councils under the Criminal Justice and Police Act 2001. Within the designated area, alcohol consumption is restricted in any open space, other than licensed premises.

	•  Other examples include ‘no ball games’, ‘no parking’ etc.










Parliamentary controls on delegated legislation
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Judicial controls on delegated legislation
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	Type of UV
	Description
	Key case





	Procedural UV
	The secondary body has exceeded its powers and failed to follow the procedural instructions in the parent Act.
	Agricultural Training Board v Aylesbury Mushrooms Ltd (1972) (see Table 1.3.6)



	Substantive UV
	The secondary body has gone beyond the powers granted to it and made more regulations than permitted.
	R v Secretary of State for Health ex parte Pfizer Ltd (1999) (see Table 1.3.6)
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	Type of control
	Explanation
	Example





	Parent Act
	This should give clear instructions: who can make the delegated legislation, how they should go about it and to what extent they can make the delegated legislation.
	The Police and Criminal Evidence Act 1984 gives the Ministry of Justice powers to alter police powers.



	Affirmative Resolution Order
	Some SIs will not become law unless specifically approved by Parliament. The need for an affirmative resolution will be included in the parent Act.
	An affirmative resolution is required before new or revised police Codes of Practice under the Police and Criminal Evidence Act 1984 can come into force.



	Negative Resolution Order
	Other SIs will be subject to a negative resolution, which means that the relevant statutory instrument will be law unless rejected by Parliament within 40 days.
	Paraffin (Maximum Retail Prices) (Revocation) Order 1979.



	Joint Scrutiny Committee
	This examines SIs and reports back to Parliament if:

	•  it imposes a tax or charge – this is because only an elected body has such a right

	•  it appears to have retrospective effect which was not provided for by the parent Act

	•  it appears to have gone beyond the powers given under the enabling legislation

	•  it makes some unusual or unexpected use of those powers.



	The Code of Practice (Picketing) Order 2017 reportedly failed to comply with proper legislative practice.



	Procedural ultra vires
	Judicial review states the delegated legislation has failed to follow the ‘how’ instructions in the parent Act.
	Agricultural Training Board v Aylesbury Mushrooms Ltd (1972): the Horticultural Society was obliged to ‘consult’ all interested parties before bringing in new regulations but did not consult the mushroom growers.



	Substantive ultra vires
	Judicial review states the delegated legislation has failed to follow the ‘to what extent’ instructions in the parent Act and so the secondary body has gone beyond its powers.
	R v Secretary of State for Health ex parte Pfizer Ltd (1999): the government lacked the power to ban the prescription of Viagra on the NHS for cost reasons – the ban was void.



	Wednesbury unreasonableness
	Judicial review states the delegated legislation is ‘so outrageous in its defiance of logic’.
	Associated Provincial Picture Houses Ltd v Wednesbury Corporation (1948).
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Advantages and disadvantages of delegated legislation





	Advantages
	Disadvantages





	Granting law-making powers to others saves much parliamentary time. Parliament could not possibly make all of these laws itself.
	Delegated legislation lacks publicity. Over 3,000 SIs are made each year. It is impossible for the public to keep up with this, but ignorance of the law is no defence.



	Laws can be made quickly to respond to emergency situations.
	Parliamentary controls on delegated legislation are not always very effective. The Scrutiny Committee cannot possibly scrutinise all of them.



	Parliament can concentrate on producing parent Acts, giving a broad outline and leaving the detail to others.
	There is danger of the delegated bodies sub-delegating (passing the work onto someone else to do).



	Local people are experts in local issues and so can produce detailed local laws given the framework.
	The doctrine of parliamentary sovereignty is eroded, as judges are able to void delegated legislation by using ultra vires.



	Delegated legislation is often used as a fast way of implementing directives from the EU.
	Delegated legislation is not a democratic source of law, as it is often made by people who are not democratically elected.



	Ministers making laws is considered a contradiction of the doctrine of the separation of powers, i.e. the executive doing the legislature’s job.
	Judges cannot exercise their control over delegated legislation without a member of the public taking legal action, which is time consuming and expensive.



	 
	The House of Lords has recently stated that the Government’s ‘escalating’ use of delegated powers instead of primary legislation is ‘constitutionally objectionable’. The EU (Withdrawal) Act 2018 and the Childcare Bill were singled out as examples.
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	  6  What is the difference between primary and secondary legislation?

	  7  Why does Parliament need to delegate some of its powers?

	  8  What type of delegated legislation is sometimes called ministerial regulations? Why?

	  9  What does ultra vires mean?

	10  How does delegated legislation undermine parliamentary sovereignty?
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	•  multiple-choice questions about the parliamentary process and the difference between types of Bill and the stages through Parliament

	•  questions which require longer answers on the role of the House of Lords or the doctrine of parliamentary supremacy.
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Statutory interpretation



	•  an act contains ambiguous words – see Fisher v Bell (1961)

	•  words used are too broad – see R (Miranda) v Home Secretary (2016)

	•  the progress of technology means the words may need to be considered in light of new advances – see Royal College of Nursing v DHSS (1981)

	•  there has been an error in drafting – see R v Burstow (1997).
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Rules of statutory interpretation
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	Rule
	Explanation
	Cases





	Literal rule
	

	•  Popular in the late nineteenth and early twentieth centuries, this gives the literal and grammatically correct meaning to the section, regardless of how absurd the result.

	•  Lord Reid: ‘We are seeking not what Parliament meant, but the true meaning of the words they used.’



	

	•  Whiteley v Chappell (1868)

	•  London and North Eastern Railway Co. v Berriman (1946)

	•  Also see R v Judge of the City of London Court (1892) for a quote from Lord Esher.






	Golden rule
	

	•  An extension of the literal rule, where words will be given their literal meaning unless the result would be absurd.

	•  Lord Wensleydale in Grey v Pearson (1857): ‘The ordinary sense of the words is to be adhered to, unless it would lead to absurdity, when the ordinary sense may be modified to avoid the absurdity but no further.’

	•  Narrow approach: the court may only choose between the possible meanings of the word. If there is only one, then that must be taken.

	•  Wide approach: where the words only have one clear meaning which would lead to an absurd result, the court will use the golden rule to modify the words in order to avoid the absurdity.



	

	•  Adler v George (1964)

	•  Re Sigsworth (1935)






	Mischief rule
	

	•  Originating from Heydon’s Case (1584), this rule looks back to the gap in the previous law and interprets the Act so as to cover the gap.

	•  Use the mischief rule if it ‘is possible to determine from the Act the precise “mischief” the Act was to remedy [and it] is possible to say with certainty what additional words would have been inserted’ – Lord Diplock in Jones v Wrotham Park Settled Estates (1980).



	

	•  Smith v Hughes (1960)

	•  Royal College of Nursing v DHSS (1981)






	Purposive approach
	

	•  This is currently popular and recommended by the Law Commission and the EU. The judges look to see what is the purpose of the law.

	•  This is an extension of the mischief rule because the judges are not just looking to see what the gap was in the old law but deciding what they believe Parliament meant to achieve with the new law.



	

	•  R v Registrar-General, ex parte Smith (1990)

	•  R v Coleman (2013)










Aids to statutory interpretation
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Internal/intrinsic aids



	•  preamble/introductory text/long title, which may give some clues that will help with the mischief rule or purposive approach

	•  explanatory notes included in the margin to show what a section is about

	•  a glossary of key terms in some Acts.





External/extrinsic aids



	•  the historical context of the Act, for example, the Offences. Against the Person Act 1861 uses the word ‘grievous’; this word is no longer in common usage, but it was when the law was drafted

	•  dictionaries and textbooks; in R v Jewell (2014), Lady Justice Rafferty referred to Smith and Hogan’s Criminal Law textbook

	•  previous commercial practice

	•  treaties with international law – in order to give continuity to the meaning of words

	•  Hansard, after Lord Denning’s debate with Lord Diplock, culminating with the decision in Pepper v Hart (1993) regarding tax on perks; see also Tuppen v Microsoft (2000) for another example of the use of Hansard by the courts

	•  the Interpretation Act 1978, which gives some statutory guidance – ‘he’ will always include ‘she’ and singular will always include plural.
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	Case
	Facts
	Relevant rule





	Fisher v Bell (1961)
	Ambiguous words: statute made it a criminal offence to ‘offer’ flick knives for sale. It was held that goods on display in shops are not ‘offers’ in the technical sense but an invitation to treat.
	Literal rule



	R (Miranda) v Home Secretary (2016)
	Words used are too broad: stop powers under Schedule 7 of the Terrorism Act 2000. The meaning of the word ‘terrorism’ was in question, as it could have a very broad or a very narrow meaning. When considering this, the judge said: ‘It is unlikely that Parliament would have intended to make such a distinction.’
	Purposive approach



	Royal College of Nursing v DHSS (1981)
	The progress of technology means the words may need to be considered in light of new advances. The Abortion Act 1967 provided that it would be an absolute defence for a medically registered practitioner (i.e. a doctor) to carry out abortions, provided certain conditions were satisfied. It was held this could include nurses.
	Mischief rule



	R v Burstow (1997)
	There has been an error in drafting – ‘inflict’ in s 20 OAPA1861 simply means cause.
	Golden rule



	Whiteley v Chappell (1868)
	A statute made it an offence ‘to impersonate any person entitled to vote’. D used the vote of a dead man; he was not guilty as a dead person was not a person entitled to vote.
	Literal rule – example of an absurd result



	London and North Eastern Railway Co. v Berriman (1946)
	A railway worker was killed while oiling the track. A statute provided compensation payable on death for those ‘relaying or repairing’ the track – oiling did not count.
	Literal rule – example of an absurd result



	Adler v George (1964)
	Under the Official Secrets Act 1920, it was an offence to obstruct a member of the armed forces ‘in the vicinity’ of a prohibited palace. The defendant was actually in the prohibited place, rather than ‘in the vicinity’ of it, at the time of the obstruction.
	Golden rule – narrow



	Re Sigsworth (1935)
	A son murdered his mother, who had not made a will. Under the statute setting the law on intestacy, as her only child he was entitled to inherit her entire estate. The literal rule would lead to a repugnant result; therefore, the golden rule was applied and he inherited nothing.
	Golden rule – wide



	Smith v Hughes (1960)
	Ds were prostitutes charged under the Street Offences Act 1959, which made it an offence to solicit in a public place. The prostitutes were soliciting from private premises in windows or on balconies and so could be seen by the public.
	Mischief rule



	R v Registrar-General, ex parte Smith (1990)
	The applicant had statutory right to a birth certificate at 18, but it was suspected that he wanted this in order to find and murder his mother.

	Purposive approach



	R v Coleman (2013)
	D burgled a narrow boat. The purpose of the Power of Criminal Courts (Sentencing) Act 2000 was to punish burglars on their third offence and so the Act should be interpreted to mean the same as s 9(4) of the Theft Act 1968.
	Purposive approach



	Pepper v Hart (1993)
	The court had to decide whether a teacher at a private school had to pay tax on the perk he received in the form of reduced school fees. A statement in Hansard made at the time the Finance Act was passed quoted his exact circumstance as an example of where tax would not be payable.
	Use of Hansard








Impact of EU law on statutory interpretation
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	1  Read and make notes on the case of R v D (2019).

	2  To see the continued influence of EU law, consider the use of the General Data Protection Regulations (GDPR) to interpret the Data Protection Act 2018.
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Impact of the Human Rights Act 1998 on statutory interpretation




Advantages and disadvantages of the different approaches to statutory interpretation






	Rule
	Advantages
	Disadvantages





	Literal rule
	

	•  It respects parliamentary sovereignty.

	•  It provides certainty, as the law will be interpreted exactly as it is written. This makes it easier to know what the law is and how judges will apply it.

	•  Focuses the mind of Parliament, forcing them to be clear in their language.

	•  Respects the Separation of Powers doctrine as the judges have minimal or no legislative function.

	•  Takes advantage of the consistency provided by external aids such as the dictionary and other Acts, as well as reinforcing useful internal aids such as explanatory notes.



	

	•  Where it leads to unjust results, such as in London and North Eastern Railway Co. v Berriman (1946), it can hardly be said to be enacting the will of Parliament.

	•  It assumes every Act will be perfectly drafted.

	•  Michael Zander calls it ‘irresponsible’.

	•  Can undermine Parliament’s intentions rather than further them.

	•  It is based on erroneous assumptions regarding meaning in language.

	•  Not all Acts have the benefit of explanatory notes.






	Golden rule
	

	•  It provides a way of avoiding the worst problems created by the literal rule while attempting to respect parliamentary sovereignty.



	

	•  Two approaches could lead to further inconsistency.

	•  There is no definition of an absurd result.

	•  Michael Zander calls it a ‘feeble parachute’.






	Mischief rule
	

	•  It responds positively to loopholes in the law.

	•  It is more likely to produce a ‘just’ result because judges try to interpret the law in the way that Parliament meant it to work.

	•  Reinforces the importance of explanatory notes.



	

	•  Judges are going beyond their authority by filling in gaps, i.e. contradicting parliamentary sovereignty.

	•  It may lead to uncertainty, as it is impossible to know when judges will use the rule and what result it might lead to. This makes it difficult for lawyers to advise clients on the law.

	•  Not all Acts have the benefit of explanatory notes.






	Purposive approach
	

	•  It is most likely to lead to justice in individual cases.

	•  It allows judges to respond to new technology, as in R (Quintavalle) v Human Fertilisation and Embryology Authority (2003).

	•  It gives judges discretion on when and how to avoid the absurdity of the literal rule.



	

	•  How can judges know what Parliament’s intentions were?

	•  It allows unelected judges to ‘make’ law, as they are deciding what they think the law should be rather than using the words that Parliament enacted.

	•  It leads to the same uncertainty as the mischief rule.
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	11  Why do statutes need to be interpreted?

	12  Why is the literal rule used?

	13  Which rule evolved from the literal rule?

	14  Which case allowed the use of Hansard?

	15  Why does the purposive approach contradict the principle of parliamentary supremacy?
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	•  multiple-choice questions on the rules and aids for statutory interpretation

	•  questions which require longer answers that analyse the impact of these rules and aids.
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Judicial precedent



The doctrine of judicial precedent
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Binding precedent





Persuasive precedent



	•  come from courts that do not bind, such as the Judicial Committee of the Privy Council

	•  come from courts lower down the hierarchy

	•  be a part of the decision known as obiter dicta (see page 32).
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Hierarchy of the courts





	Court
	Bound by
	Binding on
	Cases
	Comment





	Judicial Committee of the Privy Council
	No one, not even itself
	All domestic courts of the Commonwealth, including England
	Grant v Australian Knitting Mills (1936)

	Regarded as persuasive precedent only in England (but very persuasive).



	Supreme Court
	European Court of Justice on EU issues

	All other UK courts
	R v Brown (1993)

	Supreme Court has not been bound by its own decisions since a Practice Statement in 1966. Also now has the power to reopen appeals, e.g. Re Pinochet Ugarte (1999).



	Court of Appeal (Civil Division)
	Supreme Court (1)

	All lower courts and itself (2)
	(1) Broome v Cassell (1971) and Miliangos v George Frank (Textiles) Ltd (1976)

	

	1  Tried to challenge the rule that the Court of Appeal is bound by the House of Lords/Supreme Court – House of Lords rejected this.

	2  Need not follow its own decisions where:

	•  the previous decision was made per incuriam (in error)

	•  there are two conflicting previous decisions (obviously cannot follow both)

	•  there is a later conflicting Supreme Court decision.








	Court of Appeal (Criminal Division)
	Supreme Court

	All lower courts

	 
	Prepared to be flexible in its approach to binding itself and will not follow its previous decisions where to do so would cause injustice.



	Queen’s Bench Division of the High Court
	Supreme Court


	High Court generally


	 
	Follows very similar rules to the Court of Appeal Criminal. Division in terms of binding itself.



	Chancery and Family Divisions of the High Court
	Supreme Court


	High Court generally


	 
	 



	High Court
	Supreme Court



	Lower courts

	 
	 







	•  there are far too many cases going through them

	•  they do not publish judgments that could be used.




Practice Statement 1966












Stare decisis





Ratio decidendi





Obiter dicta
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Law reporting
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Operation of judicial precedent: following, overruling and distinguishing



	•  followed

	•  overruled or

	•  distinguished.








	Option
	Explanation
	Example





	Follow
	

	•  The judge applies the same principle of law to the current case.

	•  If the decision is by a court above or on the same level as the present court, then the judge must normally follow the previous precedent.



	Michael v Chief Constable of South Wales (2015) followed Hill v Chief Constable of West Yorkshire (1988).



	Overrule
	

	•  The court in a later case states that the decision in an earlier case is wrong.

	•  Overruling may occur when a higher court overrules a decision made in an earlier case by a lower court.

	•  For example, when the Supreme Court overrules a decision of the Court of Appeal or when the Supreme Court uses the Practice Statement to overrule a past decision of its own.



	R v Jogee (2016) overruled R v Powell and R v English (1999).



	Distinguish
	

	•  A judge avoids following a precedent.

	•  If a judge finds that the material facts of the current case are sufficiently different from the case setting a precedent for a distinction to be drawn between the two, they are not bound by the previous case.



	Merritt v Merritt (1971) distinguished Balfour v Balfour (1919).








Advantages and disadvantages of judicial precedent and the operation of precedent






	Advantages
	Disadvantages





	

	•  Certainty – it allows the law to be predictable, which in turn promotes alternative dispute resolution (ADR) in civil cases.

	•  Consistency – like cases are decided alike, promoting a sense of justice.

	•  Fairness – the certainty and consistency allow parties involved in cases to see how the decision was arrived at and that it is fair in the circumstances.

	•  Precision – the exact details of the law are known by all parties.

	•  Flexibility – bad precedents can be avoided using the Practice Statement, for example, Young v Bristol Aeroplane Co. Ltd (1944).

	•  Time-saving – the predictability makes ADR more likely, thus saving parties (and the courts) time and money.

	•  Details can be added to statutory provisions, such as R v Clinton (2012), clarifying the position on sexual infidelity.

	•  The law can evolve to meet changing social attitudes, as it did by establishing an offence of rape within marriage in R v R (1991).



	

	•  Rigidity – binding decisions can restrict decisions made in the interests of individual justice.

	•  Complexity – judgments are very long and difficult to read, and it is not always easy to identify the ratio decidendi and obiter dicta.

	•  Illogical distinctions – some cases are distinguished on very minor or controversial points. This could be argued in R v Brown (1993) and R v Wilson (1996); the defence of consent was allowed in Wilson but not in Brown, arguably on the basis of sexuality.

	•  Slowness of growth – the development of precedent depends on accidents of litigation, i.e. waiting for a similar case to come along in order to develop the law further.

	•  A bad precedent needs another case or an Act of Parliament to correct it, as in Smith (1961), and the Criminal Justice Act 1967 which reset intention as a subjective test.

	•  Not a democratic source of law – unelected judges are making and developing key legal principles. Lord Mance in Robinson v Chief Constable of West Yorkshire (2018) said, ‘The courts are not a Law Commission but, in recognising the existence of any generalised duty in particular circumstances, they are making policy choices.’
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	Grant v Australian Knitting Mills (1936)
	Persuasive nature of decisions of the Judicial Committee of the Privy Council.



	The Wagon Mound cases (1961)
	Persuasive nature of decisions of the Judicial Committee of the Privy Council.



	R v Brown (1993)
	House of Lords/Supreme Court precedent; also for distinguishing with R v Wilson (1996).



	Donoghue v Stevenson (1932)
	House of Lords/Supreme Court precedent creating the test for duty of care; it has never been overruled, but has been restricted.



	Young v Bristol Aeroplane Co. Ltd (1944)
	The judgment in this case gave the exceptions to the rule that the Court of Appeal must follow itself.



	Conway v Rimmer (1968)
	First use of Practice Statement 1966, avoided following Duncan v Cammell Laird (1942).



	R v Shivpuri (1986)
	First use of Practice Statement 1966 in a criminal case, avoided following Anderton v Ryan (1985).



	Herrington v British Railways Board (1972)
	Use of Practice Statement 1966 to overrule Addie v Dumbreck and establish a duty to trespassers.



	Pepper v Hart (1993)
	Use of Practice Statement 1966 to allow the use of Hansard in statutory interpretation.



	Knuller v DPP (1973)
	House of Lords deciding not to use the Practice Statement 1966.



	R v G and R (2003)
	House of Lords establishing the current definition of recklessness, overruling MPC v Caldwell (1982).



	Michael v Chief Constable of South Wales (2015)
	Followed Hill v Chief Constable of West Yorkshire (1988) in that it is not fair, just and reasonable to impose a duty on the police to protect future victims of crime.



	R v Jogee (2016)
	Overruled R v Powell and R v English (1999) on the use of the principle of joint enterprise in criminal law.



	Merritt v Merritt (1971)
	Distinguished Balfour v Balfour (1919) in relation to the binding nature of financial arrangements between spouses.
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	16  What is a binding precedent?

	17  If a judge is not following a persuasive precedent, what should they do?

	18  What does the Practice Statement 1966 do?

	19  What does stare decisis mean?

	20  Which of the following kinds of statement made in a judgment in a case would best be described as obiter dicta?

	A  Statements about the application of the law.

	B  Statements about the important facts in the case.

	C  Statements about the result of the case.

	D  Statements about the application of the law to facts which are a little different from those in the case.




	21  Where is a judgment published?
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	•  multiple-choice questions such as Q20 above

	•  questions requiring short or mid-length answers on why the ratio decidendi of a case may sometimes be difficult to establish, using examples.
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Law reform



The work of the Law Commission




	•  fair

	•  modern

	•  simple

	•  cost-effective.
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Reform







Codification






Consolidation





Repeal
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Advantages and disadvantages of reform through the Law Commission





	Advantage
	This means:
	Evidence





	It saves Parliament’s time.
	Parliament has time to deal with political matters, leaving this relatively uncontroversial, but time-consuming and vital work, to a separate body.
	Over 3000 Acts have been examined, found to be redundant and repealed.



	Law is researched by legal experts.
	Practical recommendations are made.
	The Chair is a High Court or an Appeal Court Judge, appointed to the Commission by the Lord Chancellor and Secretary of State for Justice for up to three years.




	There is consultation before drawing up proposals.
	All interested parties have a chance to have their say.
	Publication: The Sentencing Code




	Whole areas of law are considered.
	The impact of any new law on related areas is fully explored.
	In 2012, the Law Commission published a paper on Contempt of Court, which covered:

	•  contempt in the face of the court

	•  court reporting

	•  juror misconduct and internet publications

	•  scandalising the court.






	It can bring the law on one topic together in one Act.
	The law is easier to find and therefore more accessible to all.
	Powers of the Criminal Courts (Sentencing) Bill



	It simplifies and modernises the law.
	The law is easier to understand and therefore more accessible to all.
	Simplification of Criminal Law: Public Nuisance and Outraging Public Decency (Law Com No. 358)









	Disadvantage
	This means:
	Evidence





	The government is slow to implement the reforms.
	Large areas of work can be wasted as they are not politically important.
	Offences Against the Person (Law Com No. 218)



	Some reforms may never be implemented.
	A great amount of time, and therefore public money, have been wasted on research and preparation which is not put into place to benefit the public, despite experts identifying a need.
	Liability for Psychiatric Illness (Law Com No. 249)



	There is a lack of parliamentary time to discuss the proposed reforms.
	Suggestions for reform may not be thoroughly debated and discussed before being enacted.
	The Coroners and Justice Act 2009 cherrypicked elements of Law Com No. 290, and Parliament did not properly scrutinise what the implications of this would be.



	Parliament may make changes to the proposed reforms without the benefit of legal expertise.
	The legal expertise that went into the suggestions for reform is ignored.
	Link to the evaluation of the homicide reforms contained in the Coroners and Justice Act 2009.
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	•  Do you agree with the provisions?

	•  Why do you think the Law Commission suggested them?

	•  Why do you think Parliament enacted them?

	•  Can you find any prosecutions under these provisions?
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	22  What is the Law Commission and what is its remit?

	23  When and how was the Law Commission established?

	24  Give an example of a Law Commission success.

	25  Give an example of where the Law Commission’s work has not been implemented.
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	•  multiple-choice questions on the role of the Law Commission and the codification of specific areas of law

	•  about which areas of substantive law have come about as a consequence of Law Commission proposals

	•  essay questions on the link between those substantive topic areas and the Law Commission
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The European Union
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The institutions of the EU and their functions





	Institution
	Function
	Make-up





	Council
	

	•  Principal law-making body of the EU.

	•  Voting in the Council is by qualified (or double) majority, which is reached if:

	•  55 per cent of Member States vote in favour, and

	•  the proposal is supported by Member States representing at least 65 per cent of the total EU population.





	

	•  The government of each nation sends a representative to the Council, usually the Foreign Minister.

	•  A minister responsible for the topic under consideration often attends, so the precise membership will vary with the subject being discussed, e.g. the Minister for Agriculture will attend if the issue involves agriculture.






	Commission
	

	•  Proposes new laws to be adopted by the Parliament and the Council.

	•  Responsible for the administration of the EU.

	•  Ensures that treaty provisions etc. are properly implemented by Member States.

	•  Can refer the matter to the Court of Justice of the EU where there is a failure to do so.

	•  Responsible for the EU’s budget and supervises how the money is spent.



	

	•  Each Member State has one Commissioner, who must act independently of their national origin.

	•  They are appointed for a five-year term and can only be removed during their term of office by a vote of censure by the EU Parliament.

	•  Each Commissioner heads a department with responsibility for an area of EU policy, e.g. agriculture.






	European Parliament
	

	•  MEPs form political groups with those of the same political allegiance.

	•  Meets once a month.

	•  Has standing committees which discuss proposals made by the Commission and then report to the full Parliament for debate.

	•  Can now co-legislate on an equal footing with the Council and can approve or reject proposals made by the Commission.

	•  Decides on international agreements.

	•  Decides on whether to admit new Member States.

	•  Reviews the Commission’s work programme and asks it to propose legislation.



	

	•  There are 751 members of the European Parliament (MEPs).

	•  It is directly elected by the electorate of the Member States in elections which take place every five years.

	•  The number of MEPs from each country is determined by the size of the population of the country.






	Court of Justice of the European Union
	

	•  Decides whether a Member State has failed in its obligations, e.g. Re Tachographs: The Commission v United Kingdom (1979).

	•  Hears references from national courts for preliminary rulings on points of EU law; this is very important, as rulings made by the Court of Justice of the European Union are binding on courts in Member States; this ensures that the law is uniform throughout the EU – see Factortame v Secretary of State for Transport (1990).



	

	•  The Court sits in Luxembourg, with one judge from each Member State.

	•  For a full court, 11 judges will sit.

	•  For other cases, the Court sits in chambers of five judges or three judges. They are assisted by 11 Advocates General, who take a case, research it and impartially present the issues that arise to the Court.










Sources of EU law



	•  treaties

	•  regulations

	•  directives.








	Source
	Effect
	Cases to research





	Treaties
	

	•  Primary legislation

	•  Automatically part of a Member State’s law.

	•  Before it was repealed as part of Brexit, see s 2(1) of the European Communities Act 1972, which allows individuals to directly rely on treaty provisions.



	

	•  Van Duyn v Home Office (1974)

	•  Macarthys Ltd v Smith (1980)

	•  Diocese of Hallam Trustee v Connaughton (1996)






	Regulations
	

	•  Binding on Member States.

	•  Automatically apply in each Member State.



	

	•  Re Tachographs: The Commission v United Kingdom (1979)






	Directives
	

	•  Member States have to pass their own laws to implement directives, within a time limit set by the European Commission.

	•  Delegated legislation usually used in the UK.



	

	•  Vertical direct effect: Marshall v Southampton and South West Hampshire Area Health Authority (1986).

	•  Horizontal direct effect: Francovich v Italian Republic (1991).
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The impact of EU law on the law of England and Wales









	Case
	Facts
	Relevant area
	Ratio decidendi





	Re Tachographs: The Commission v United Kingdom (1979)
	Regulations to fit tachographs to certain vehicles were not being enforced.
	Role of the ECJ
	The regulations were enforced by the EU.



	Factortame v Secretary of State for Transport (1990)
	Multiple cases related to fishing rights and the restrictions of free movement of trade.
	Supremacy of EU law
	The Merchant Shipping Act had to be repealed, as it conflicted with EU law.



	Van Duyn v Home Office (1974)
	A Dutch national wished to enter the UK to take up work with the Church of Scientology.
	Effect of treaties
	A state is precluded from refusing its own nationals the right of entry or residence.



	Macarthys Ltd v Smith (1980)
	A woman claimed equal pay with a male counterpart who was not currently employed but had been previously.
	Effect of treaties
	The principle that men and women should receive equal pay for equal work, enshrined in Article 119 of the Treaty of Rome, is not confined to situations in which men and women are contemporaneously doing equal work for the same employer.



	Diocese of Hallam Trustee v Connaughton (1996)
	Very similar facts to Macarthys Ltd v Smith (1980).
	As above
	As above



	Marshall v Southampton and South West Hampshire Area Health Authority (1986)
	This involved a challenge to the different retirement ages of men and women.
	Conflict of law between a national legal system and EU law.
	There is no horizontal effect of treaties.



	Francovich v Italian Republic (1991)
	Italy had not implemented directives to protect workers in insolvency cases.
	Effect of directives
	The state must impose directives to avoid being liable for the consequences.



	Von Colson v Land Nordrhein-Westfalen (1984)
	A female German national was refused employment at a prison on the basis of her gender, contrary to the Equal Treatment Directive.
	Effect of directives
	A national court’s duty to interpret national law in accordance with EU law means directives become almost horizontally effective.
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	26  Explain two forms of EU law.

	27  Which institution is made up of members elected directly by the people of the Member States?

	28  Which institution’s membership varies depending on the topic under discussion?

	29  Explain the impact of membership of the EU on UK law.
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1.4 The legal system




	•  civil courts and other forms of dispute resolution

	•  criminal courts and lay persons

	•  legal personnel and the judiciary

	•  access to justice and funding.




Civil courts and other forms of dispute resolution


Civil courts
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	•  the County Court

	•  the High Court, for more complex and substantial cases.
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Reform of the civil justice system



	•  allowing individual judges greater autonomy in the handing of case management

	•  introducing a ‘track’ system in the County Court, to put claims in a hierarchical order depending upon the value of the claim

	•  encouraging other forms of dispute resolution, including alternative dispute resolution (ADR).
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The three-track system



	•  small claims track for straightforward claims of not more than £10,000 excluding personal injury

	•  fast track for claims between £10,000 and £25,000

	•  multi-track for claims over £25,000 and not more than £50,000

	•  High Court for more complex claims over £50,000.
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	•  For claims of £10,000 or less, claimants can use the GOV.UK online system or the traditional N1 claim form.

	•  For claims between £10,001 and £100,000, claimants can use the Money Claim Online (MCOL) online system or use the traditional N1 form.
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Civil courts appeal system



	•  A first appeal from a decision of the small claims court or the fast track is heard by a next-level judge. If the case was first heard by a District Judge, the appeal will be to a Circuit Judge. If first heard by a Circuit Judge, then the appeal is to a High Court Judge.

	•  It is possible for a second appeal from the decision of a Circuit Judge or High Court Judge to the Court of Appeal (Civil Division), but this would be in exceptional circumstances and only with the Court of Appeal’s permission.

	•  An appeal from a decision of the multi-track, whether heard by a District or Circuit Judge, is to the Court of Appeal (Civil Division).

	•  An appeal from the High Court is to the Court of Appeal (Civil Division) or on rare occasion to the Supreme Court (called a ‘leapfrog’ appeal) where a point of general public importance is present.

	•  It is possible for a further appeal from the Court of Appeal (Civil Division) to the Supreme Court, but only if either court gives permission.

	•  A final appeal is possible for a case to be referred to the European Court of Justice, under Article 234 of the Treaty of Rome, if a point of EU law is involved.
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	•  the County Court

	•  the High Court.



[image: ]






[image: ]



[image: ]







Other forms of dispute resolution



	•  tribunals

	•  ADR – negotiation and mediation.
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Tribunals


Structure







Role
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Negotiation




	Description
	The most basic form of ADR, where an individual attempts to resolve the issue directly, privately and possibly face to face with the other party.



	Advantage over litigation
	Potentially the quickest, cheapest, most informal way of settling a dispute between parties, as no court or lawyers are involved.



	Disadvantages compared to litigation
	

	•  Requires confrontation with the other party.

	•  If the dispute is not settled, the case may go to court, which will involve costs and the court may insist the parties go back to negotiation before trial.






	Examples
	

	•  Noise caused by neighbours.

	•  Returning faulty goods to a shop.

	•  Receiving poor service from a tradesperson.









ADR: Mediation




	Description
	

	•  Slightly more formal than negotiation, but still a relatively informal method of dispute resolution.

	•  A neutral third-party mediator attempts to resolve the issue (possibly face to face) with both parties, without giving their opinion.






	Advantages over litigation
	

	•  The parties are, in effect, in control of proceedings and decisions.

	•  Based on common sense rather than decisive legal rules.






	Disadvantages compared to litigation
	

	•  Will only work if both parties agree and cooperate.

	•  Many decisions may not ultimately be binding on both parties.






	Examples
	

	•  Businesses negotiating or renegotiating contracts.

	•  Marriage guidance to avoid separation or divorce.
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	1  List three areas of law that would be dealt with in the civil courts.

	2  List two key reforms that were introduced after Lord Woolf’s report, Access to Justice (1996)

	3  Look at the chart below and complete the missing court or value of claim.






	Court
	Claim value





	Small claims
	 



	 
	Between £10,000 and £25,000



	Multi-track
	 



	 
	Over £50,000






	4  Explain the role of tribunals in the civil justice system.

	5  Explain the role of the tribunal system.

	6  Give three ways that alternative dispute resolution (ADR) is different from using the civil courts.

	7  Explain what is meant by negotiation and mediation.
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	•  multiple-choice questions about the civil courts and other forms of dispute resolution

	•  to explain the purpose of the civil courts, the types and practices of the civil courts or tribunals and negotiation and/or mediation

	•  to write an analysis of the civil courts, tribunals, negotiation or mediation as a standalone, short or mid-range question.
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Criminal courts and lay people




Criminal process



	•  being charged with a crime: bail and remand

	•  trial in the Magistrates’ Courts and/or Crown Court

	•  the Crown Prosecution Service.




Being charged with a crime



Bail
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	•  live at a particular address

	•  do not contact certain people

	•  give your passport to the police so you cannot leave the UK

	•  report to a police station at specific, agreed times each week.
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	1  Read s 4 of the Bail Act 1976 and summarise the section’s main constituent parts.

	2  Identify the Magistrates’ Courts in your local area and the geographical area each one serves.
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Remand





Trial in the Magistrates’ Court



	•  trying summary offences and most either-way offences

	•  sentencing defendants if found guilty – powers are limited but reflect the seriousness of the crimes under its jurisdiction

	•  dealing with the first hearing of indictable offences such as the granting of bail or making reporting restrictions before being sent to the Crown Court

	•  granting or refusing bail in summary or either-way trials

	•  trying cases in the Youth Court for defendants aged 10–17.
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Trial in the Crown Court





	•  a jury that decides guilt

	•  a single judge who decides the sentence if a person is found guilty.
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Crown Prosecution Service



	•  decides which cases are to be prosecuted

	•  determines the most appropriate offences with which to charge the defendant

	•  prepares cases and presents them in court.





	1  The evidential burden test: there must be sufficient evidence to prosecute.

	2  The public interest stage test: the prosecution must be in the public interest.
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	•  a premeditated decision to commit a crime

	•  use of a weapon

	•  the defendant was in a position of authority or trust

	•  vulnerability of the victim

	•  the defendant has previous convictions.






Classification of criminal offences





	Classification of offence
	Trial court
	Examples of offences
	Sentencing powers of court





	Indictable
	Initial hearing in Magistrates’ Court, then transferred to Crown Court for trial.
	

	•  Murder

	•  Manslaughter

	•  Robbery

	•  Section 18 wounding/GBH



	Up to the maximum set by specific offence by common law or statute.



	Triable-either-way
	Plea before Magistrates’ Court or Crown Court.
	

	•  Theft and burglary

	•  Section 20 & ABH

	•  Drugs offences



	Up to maximum set by specific offence (but see below for magistrates’ maximum sentencing powers).



	Summary
	Magistrates’ Court
	

	•  Common assault

	•  Most motoring offences

	•  Minor criminal damage



	Up to six months’ imprisonment for a single offence or up to 12 months in total for two or more offences; and/or a fine, generally of up to £5000.
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Criminal appeal system
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	Available to
	Only the defence.



	Reason for appeal
	Against sentence and/or conviction.



	Appeal heard by
	Panel of a single Circuit Judge and two magistrates.



	Further appeal possible?
	Generally no, but possible to appeal to the Queen’s Bench Divisional Court purely on a point of law.




	Result of appeal
	Appeal quashed, confirm appeal or remit case back to the Magistrates’ Court.







	Available to
	The prosecution and the defence.



	Reason for appeal
	On a point of law by way of case stated.



	Appeal heard by
	Panel of two or three High Court Judges, which might include a Court of Appeal Judge.



	Further appeal possible?
	Possible appeal by the prosecution or the defence to the Supreme Court on a point of law of general public importance.




	Result of appeal
	Appeal quashed, confirm appeal or remit case back to the Magistrates’ Court.







	By whom?
	Defendant



	Reason for appeal
	Rare, but possible – against sentence and/or (unsafe) conviction.



	Where heard?
	Court of Appeal (Criminal Division) within six weeks of conviction and must be granted permission.




	Further appeal possible?
	Again, rare but possible, to the Supreme Court on a point of law of general public importance.




	Result of appeal
	Appeal quashed or confirm appeal.







	By whom?
	Prosecution



	Reason for appeal
	Against the acquittal of the defendant if the prosecution is unhappy with the decision or by the Attorney-General to clarify a point of law relevant to the acquittal.




	Where heard?
	Court of Appeal (Criminal Division)



	Further appeal possible?
	Rare, but possible.





	Result of appeal
	Appeal quashed or confirm appeal.






Criminal court powers and sentencing of adult offenders




	•  Imprisonment: the offender’s behaviour is so serious that none of the other sentences will suffice. Offenders serve half of their sentence in prison and the other half on licence in the community.

	•  Community sentences: offenders are made to carry out between 40 and 300 hours of demanding work in the community or undergo treatment for issues like drug addiction.

	•  Fines: these are for less serious offences and, by far, the most common type of sentence. The amount depends on the severity of the crime.

	•  Discharges: this is where the court feels that simply being brought in front of a judge or magistrate is enough punishment. Conditions can be set with a discharge, for example, to stay out of trouble, and if the offender commits another crime, the first crime will be taken into consideration if sentenced.
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	•  Adam is caught speeding at 80 mph on a motorway.

	•  Belinda stabs her partner in a fit of rage.

	•  Sajira is caught spray painting her name on the wall of an underpass.

	•  David, who is homeless, steals a sandwich from a supermarket.
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The role of lay people in the criminal courts




	•  magistrates – part-time, unsalaried ‘judges’ who decide guilt and sentence offenders

	•  juries – drawn from the electorate, they decide the guilt of offenders in the Crown Court.




Magistrates


Role and powers



	•  sit, usually, in benches of three, including two ‘wingers’ and a Presiding Justice who acts as Chair

	•  listen to evidence given in court and follow structured guidelines in their decision-making process

	•  try summary and relevant either-way offences, sentence guilty defendants or send the case to the Crown Court for sentencing if they think their sentencing powers are insufficient

	•  carry out preliminary hearings, such as early administrative hearings for indictable offences, remand hearings and applications for bail.
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	•  an absolute or conditional discharge

	•  a custodial sentence of between five days and six months

	•  a suspended sentence

	•  a community order

	•  a fine

	•  an order for compensation

	•  a disqualification or banning order, for example, a driving ban.
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Juries


Role in criminal courts



	•  sit in the Crown Court as a panel of 12 persons

	•  decide the verdict only of the defendant – guilty or not guilty

	•  decide the facts of the case

	•  listen to the judge who will direct a jury on points of law

	•  are independent and act without fear of pressure from the judge to either convict or decide a verdict quickly – see Bushell’s Case (1670).







Advantages and disadvantages of using juries in criminal courts





	Advantages
	Disadvantages





	Public confidence is instilled due to the traditional idea of being judged by ordinary members of society rather than professional judges.
	Slow and expensive – having to explain points of law increases the time taken and the cost of the judges and legal personnel.



	Jury equity upholds democracy and freedom of will – see R v Ponting (1985) and R v Grobbelaar (1997).
	Unpopular – the compulsory nature of jury service means many jurors would rather not serve due to its impact on their working or family life.



	Open system of justice – the process is public and assumes no legal knowledge of jurors as points are explained.
	Outside influences – arguably media and social media coverage can influence jurors, or jurors can be ‘nobbled’ – see R v Twomey (2010).



	Privacy of decision-making process – juries decide the verdict in private without outside pressures.
	No explanation of verdict – the decision is made in secret and no reason is given for the decision, or bizarre methods are used to reach the decision – see R v Young (1995).



	The random selection process allows a cross-section of community to be picked from.
	Failure to understand the case – due to the complex nature of the law, it is possible juries do not follow the issues clearly.



	Neutrality – a jury should be impartial and, as a panel of 12, any individual prejudices should be cancelled out.
	Lack of neutrality – a complete cancelling of bias, especially racism, is speculative at best and highly unlikely – see Sander v UK (2000).
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	  8  Give a simple definition of bail.

	  9  Identify two conditions that could be applied to bail.

	10  List the key functions of a Magistrates’ Court as a criminal court.

	11  Identify and explain one of the types of punishment for adult offenders.

	12  Explain the term ‘lay people’ with regard to criminal cases.

	13  Name the different sentencing powers of a magistrate.

	14  List three advantages of using a jury.
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	•  multiple-choice questions about the criminal processes, the classification of offences and lay people

	•  to explain the purpose of the criminal courts and the role of magistrates and/or the value of juries in criminal trials

	•  to write an analysis of the criminal courts, role of magistrates or value of juries, as standalone, short or mid-range questions or as part of a criminal law extended scenario question.
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Legal personnel


Role of legal personnel


Role of barristers



	•  when required, being briefed by a solicitor on behalf of a client or approached directly in certain civil matters

	•  rights of audience in all courts to represent clients, particularly the Crown Court or higher courts

	•  acting as a specialist legal advisor, giving clients independent and objective advice and opinion on the merits of a case, called ‘counsel’s opinion’

	•  if appointed as Queen’s Counsel (QC), handling very serious or complex cases

	•  drafting legal documents for court

	•  working for the CPS or large businesses who have legal departments.
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Role of solicitors



	•  acting as a ‘first contact’ with clients needing legal advice on a range of specialist areas, for example, conveyancing or family matters

	•  acting as advocates for clients, generally in the lower courts such as the Magistrates’ Court or County Court

	•  organising a barrister for their client if the case goes to Crown Court or higher court (some solicitors have rights of audience in all the courts)

	•  writing letters on their client’s behalf on legal matters

	•  drafting contracts or other legal documents such as wills

	•  generally, working in private practice, but can work for large businesses that have a legal department or local authorities.





Role of legal executives




	•  acting as a first contact with clients needing legal advice in straightforward cases

	•  limited rights of audience acting as advocates for clients, generally in lower courts such as the County Court

	•  giving legal advice to clients on a range of specialist areas, for example, personal injury and debt recovery

	•  handling legal aspects of a property transfer

	•  drafting contracts or other legal documents such as wills.
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Regulation of legal personnel
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Regulation of barristers



	•  setting the education and training requirements of barristers and continuing training requirements throughout their career

	•  setting the standards of conduct for barristers

	•  monitoring the service provided by barristers

	•  handling complaints against barristers, taking disciplinary action where required.





Regulation of solicitors



	•  setting the standards for qualifying as a solicitor

	•  monitoring performance of solicitors

	•  setting the rules for professional conduct

	•  handling complaints against solicitors who do not follow the Authority’s rules

	•  operating a compensation fund for clients who have lost money as a result of a solicitor’s dishonesty.





Regulation of legal executives



	•  oversees the education, qualification and practice standards of legal executives

	•  takes action against legal executives who do not meet those standards.
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	Barristers
	Solicitors
	Legal executives





	Governing body
	Bar Council
	Law Society
	Chartered Institute of Legal Executives (CILEx)



	Regulatory body
	Bar Standards Board
	Solicitors’ Regulatory Authority
	CILEx Regulation



	Powers of regulatory body
	

	•  Fined

	•  Individual sanctions

	•  Suspension

	•  Disbarment from working



	

	•  Fined

	•  Written rebuke

	•  Reprimand

	•  Severe reprimand



	

	•  Reject a complaint

	•  Impose conditions on future work

	•  Exclude from membership

	•  Fined

	•  Ordered to pay costs of the case






	Client liability
	No contractual liability but can be sued for negligence – see Hall v Simons (2000).
	Contractual liability and can be sued for negligence – see White v Jones (1995).
	Contractual liability and can be sued for negligence.







Legal Services Board





Legal Ombudsman
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	15  Explain three roles undertaken by a barrister.

	16  Explain three roles undertaken by a solicitor.

	17  Explain three roles undertaken by a legal executive.

	18  Explain how the work of a barrister is regulated.

	19  Explain three key differences between a barrister and a solicitor.

	20  Look at the following chart in relation to legal personnel and decide whether the statement is true or false by placing a tick in the correct column.






	 
	True
	False





	Barristers, and not solicitors, generally have rights of audience in the Crown Courts or higher.
	 
	 



	Barristers cannot be approached directly by clients. Only a solicitor can speak directly to a barrister.
	 
	 



	Solicitors can work for small high-street firms, larger city firms and for large multi-national businesses.
	 
	 



	Legal executives have the same rights of audience as barristers.
	 
	 



	Legal executives are not allowed to draft legal documents such as wills; only solicitors are allowed to carry out this task.
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	•  multiple-choice questions about legal personnel

	•  to explain the roles and regulation of the legal profession

	•  to write an analysis of the roles and regulation of the legal profession as standalone, short or mid-range questions, or as part of a criminal law extended scenario question.
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The judiciary
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Types of judge and their roles



	•  inferior (Crown Court and below)

	•  superior (High Court and above).








	Court
	Type of judge
	Role of judge in civil and criminal courts





	Supreme Court
	

	•  Justices of the Supreme Court

	•  Head of the Supreme Court: President of the Supreme Court



	Hear appeals on points of law in both civil and criminal cases.



	Court of Appeal
	

	•  Lord Justices of Appeal

	•  Criminal Division Head: Lord Chief Justice

	•  Civil Division Head: Master of the Rolls



	

	•  Hear appeals in criminal cases against conviction and/or sentence.

	•  Hear appeals in civil cases on finding of liability and/or amount awarded.






	High Court
	

	•  High Court Judges (Puisne Judges)

	•  Head of Chancery Division: Chancellor of the High Court

	•  Head of Family Division: President of the Family Division

	•  Head of the Queen’s Bench Division: President of the Queen’s Bench Division



	

	•  Judges sit in one of three High Court Divisions.

	•  Hear large-value, first-instance civil cases to decide liability and remedy.

	•  Hear appeals from lower courts in both civil and criminal cases.






	Crown Court
	

	•  High Court Judges (for serious cases)

	•  Circuit Judges

	•  Recorders (part time)



	

	•  Hear complex and serious criminal cases.

	•  Hear appeals from Magistrates’ Courts.

	•  Try criminal cases with a jury.

	•  Decide the law.

	•  Assist the jury on points of law.

	•  Pass sentences.






	County Court
	

	•  Circuit Judges

	•  Recorders (part time)

	•  District Judges (small claims court)



	

	•  Hear civil cases.

	•  Decide liability and remedies.






	Magistrates’ Court
	

	•  District Judges (Magistrates’ Court)



	

	•  Hear low- to medium-level criminal cases.

	•  Decide verdict.

	•  Pass sentences.

	•  Hear civil cases: some family work, licensing appeals.






	Tribunals
	

	•  Tribunal Judges

	•  Head: Senior President of Tribunals



	

	•  Hear cases on specific civil issues, such as employment disputes.
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Independence of the judiciary


Security of tenure



	•  judges should not be under the control of the government (the executive)

	•  judges should not be removed as a government changes, in order to serve a new government’s purpose or desire

	•  individual judges are not criticised in parliamentary debates

	•  any judicial removal mechanisms and the length of tenure should be firmly established in law.





	•  in most cases, they must be able to serve for a ‘reasonable length of service’, which in practice is for a minimum of five years

	•  judges must retire by the time they are 70 years old (some judges can work longer, but no judge is allowed to serve after they reach 75 years of age).





	•  For High Court Judges and Court of Appeal Judges, removal is by petition to the Crown following an address presented to both Houses of Parliament by virtue of the Act of Settlement 1701.

	•  There is a similar process to remove Supreme Court Judges, but this kind of judge can appear before a tribunal before any parliamentary motion is tabled (Constitutional Reform Act 2005).

	•  Circuit and District Judges can be removed by the Lord Chancellor on the grounds of misconduct or incapacity, but he/she can only do so if the Lord Chief Justice agrees.
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Immunity from suit





Independence from the Executive





	•  manoeuvre or coerce a judge into making certain pro-Executive (government) decisions

	•  force a judge to rule against those who oppose the Executive’s policies or plans.
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	•  Parliament (the legislature)

	•  other judges, particular senior judges, unless bound by law such as precedent

	•  pressure groups

	•  their own self-interest, opinions and beliefs – see Re Pinochet (1998)

	•  the media.
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Reasons for and advantages of judicial independence



	•  ensure that the verdict, or decision in the case, is only decided upon by evidence of the facts and the law as it stands

	•  ensure that in jury trials, juries decide the verdict based on facts and not on any other influence

	•  deliver fair and impartial justice

	•  protect citizens and their rights against unlawful actions of government, state-run agencies or any person or organisation that tries to infringe or remove their rights.





Methods for achieving judicial independence



	•  Judges have immunity from being prosecuted for any acts they perform while carrying out their judicial function.

	•  Judges have immunity from being sued for defamation from anything they say about anyone involved in the court case, for example, comments they may make about the defendant or witnesses.

	•  As a precaution, any errors made by a judge can be appealed against rather than being a rigid, permanent decision.

	•  Judges’ salaries and pension rights are not set by the Executive but by independent bodies.
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	21  Explain the role of a judge in the Supreme Court.

	22  Explain the role of a judge in the Court of Appeal Civil Division.

	23  Discuss what is meant by the term ‘security of tenure’ in relation to the judiciary.

	24  Discuss what is meant by the term ‘immunity from suit’ in relation to the judiciary.

	25  Look at the following chart in relation to the judiciary and decide whether the statement is true or false by placing a tick in the correct column.






	 
	True
	False





	District Judges sit in both the Crown Court and the High Court.
	 
	 



	Inferior judges include those of the Supreme Court.
	 
	 



	Superior judges can be removed by the Lord Chancellor, provided the Lord Chief Justice consents to the dismissal.
	 
	 



	It is important that the Executive has control over the judiciary or else judges might make decisions which go against government policy.
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	•  multiple-choice questions about the judiciary

	•  to explain the types, role and independence issues of the judiciary

	•  to write an analysis of the types, role and independence issues of the judiciary as standalone, short or mid-range questions, or as part of a criminal law extended scenario question.
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Access to justice and funding of legal services



	•  how a litigation is paid for

	•  who pays for the litigation

	•  whether there are any alternative methods of ‘funding’ advice.
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Alternative sources of legal advice
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	Alternative source of legal advice
	Method of assistance
	Examples of alternative sources of legal advice





	Helplines
	Via telephone or online access direct to an operator qualified to provide advice.
	RAC/AA (motoring organisations); Disability Law Service (advice for many organisations and people with disabilities).



	Citizens Advice
	Town-centre-based legal advice agency providing general legal advice face to face, via telephone or online.
	Over 3500 locations throughout the country and at www.citizensadvice.org.uk.



	Law centres
	Free access to legal advice from solicitors.
	45 locations in England and at www.lawcentres.org.uk.



	Trade unions
	Specific, targeted advice on issues relevant to the trade union – generally on employment issues.
	National Union of Teachers; British Medical Council (doctors); National Union of Journalists.
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Private funding
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Own resources




Insurance




	•  ‘before the event’ – in anticipation of fighting or defending a legal case

	•  ‘after the event’ – to insure against losing a case and having to pay the other side’s costs as well as damages.
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Conditional fee agreements (CFAs)




	Purpose
	

	•  CFAs were introduced as an alternative way to privately fund a civil case.

	•  The client only pays the solicitor’s fees if they win, and pays nothing if they lose.






	Method
	

	•  An agreement is struck between the client and their solicitor that any costs are paid from the compensation received if they win the case, along with a ‘success fee’.

	•  Until 2013, the ‘success fee’ could be recovered from the losing party, but this was stopped and instead will be taken from their client’s compensation.






	Advantages
	

	•  They offer a further alternative to private funding of a case.

	•  They remove the anxiety of having to pay huge costs.

	•  Any deductions for costs are set at 25 per cent.

	•  Insurance can be taken out to compensate for any losses.

	•  They are widely available.

	•  There is no payment up front or in advance to begin a case.






	Disadvantages
	

	•  Solicitors generally charge a higher fee to cover the risk of losing the case.

	•  Court costs may still need to be paid that are not covered in the arrangement.

	•  Certain firms are contracted to take on certain publicly funded cases such as clinical negligence, restricting the pool of potential firms available.

	•  They encourage the ‘cherry-picking’ by solicitors of those cases that stand a greater chance of winning.

	•  Arguably lawyers might use tactics to win at all costs, including tactics of a dubious nature.

	•  Lawyers will generally insist on insurance being taken out, precluding many poorer clients from accessing CFAs.
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	Result of case
	Client pays
	Explanation





	Case is lost.
	£?
	no win, no fee



	Case won. Client gets £40,000 in damages.
	£?
	25% cap



	Case is won. Client gets £4000 in damages.
	£?
	25% cap
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Public funding – criminal and civil state funding



	•  ensure that legal aid services from solicitors, barristers and the not-for-profit sector are available to the general public

	•  fund the Civil Legal Advice Service

	•  publish statistical evidence about the decisions made on whether or not to fund a case

	•  run the Public Defender Service for criminal cases.







	 
	Civil Legal Advice Service
	Public Defender Service





	Role
	Provides free and confidential advice in civil law matters such as debt, housing and domestic abuse.
	Provides:

	•  a range of services within the criminal defence market

	•  free, full representation of defendants from the police station through to the courts, even on appeal

	•  free advice and assistance when a person is under arrest at any time

	•  an advocacy service with access to 25 advocates, including seven QCs.






	Merit tested?
	Yes, via the www.gov.uk website.
	Yes, via a ‘means test’ which looks at a person’s household income, capital and outgoings.



	Advantages
	

	•  Funding of cases for those on no income or low income.

	•  Fundamental right to the agency’s services as part of the welfare state in England and Wales.

	•  A stepped contribution process, allowing fairer access to justice for those unable to pay or those on low to mid-range salaries.






	Disadvantages
	

	•  Penalises those in employment who have to contribute or are refused legal aid because of moderate to high wages.

	•  Very strict means test.

	•  Funding capped by government, which traditionally results in criminal funding taking priority over civil funding due to potential loss of liberty in criminal cases.

	•  Less attractive to qualified solicitors as fee rates are lower than private clients.

	•  Arguably seen as a quick entry into the profession by new, inexperienced solicitors.

	•  Civil legal aid unavailable for employment tribunal cases.
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	26  Explain how Citizens Advice can be considered an alternative source of legal advice.

	27  Explain two advantages of using a conditional fee agreement.

	28  Explain one disadvantage of using a conditional fee agreement.

	29  Read each statement below carefully and decide which type of private funding of legal services it refers to, then complete the table.






	Statement
	Type of private funding





	Client re-mortgages home to pay for legal services.
	 



	No win, no fee.
	 



	Offered by companies, e.g. motoring companies.
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	•  multiple-choice questions about access to justice and funding

	•  to explain the alternative sources of legal advice available and public or private funding of cases

	•  to write an analysis of alternative sources of legal advice available and public or private funding of cases as standalone, short or mid-range questions, or as part of a criminal law extended scenario question.
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	Paper 1 – Crime
	Paper 2 – Tort
	Paper 3 – Contract/HR





	Nature of law – legal and other rules; civil/criminal distinction and sources
	Nature of law – legal and other rules; civil/criminal distinction and sources
	Nature of law – legal and other rules; civil/criminal distinction and sources



	 
	 
	The rule of law



	Statutory interpretation
	Parliamentary law making
	Delegated legislation



	Judicial precedent
	Law reform
	European Union



	The criminal courts and lay people
	The civil courts and other forms of dispute resolution
	 



	Legal personnel – roles of barristers, solicitors and legal executives; regulation
	 
	 



	The judiciary: types of judge. Role of judges in criminal courts
	The judiciary: types of judge. Role of judges in civil courts
	The judiciary: types of judge. Role of judges in civil courts (contract) and in criminal courts (human rights)



	 
	 
	Independence of the judiciary



	Access to justice and funding in criminal system
	Access to justice and funding in civil system
	Access to justice and funding in civil system (contract) and in criminal system (human rights)



	Law and society – fault Law and justice
	Law and society – fault Law and morality
	Law and society – balancing conflicting interests Law and justice Law and morality








	•  one of the two short 5-mark scenario questions

	•  two 10- or 15-mark questions: one of these will be a Nature of Law essay requiring an extended answer which shows a clear, logical and sustained line of reasoning, leading to a valid conclusion.

	•  an extended scenario, worth 30 marks: you will need to apply criminal law, analyse a related Nature of Law topic and create a valid conclusion.






	•  five multiple-choice questions

	•  short answer questions worth 5 marks

	•  10- and 15-mark questions, usually combining the substantive element with the content of this chapter.





	1  Proposed new legislation affecting the whole of the country, but which is promoted by a minority interest group, is most likely to be brought to Parliament as a:

	A  Government Bill

	B  Private Bill

	C  Private Members’ Bill

	D  White Paper




	2  A local council intends to introduce a law banning dogs from walking on beaches in its area in the summer months. From the following list, choose the best form of legislation for the council to use:

	A  Statutory instrument

	B  Order in Council

	C  By-law

	D  Act of Parliament




	3  Which statement most accurately describes the effect of an EU treaty on UK law?

	A  It has horizontal direct effect.

	B  It automatically becomes part of UK law.

	C  It only gives the state rights.

	D  It does not become law until the UK Parliament approves the treaty.




	4  Which of the following statements about magistrates in criminal trials is correct?

	A  Magistrates are paid a salary for their work in court.

	B  Magistrates are legally qualified professionals.

	C  Magistrates can send convicted citizens to prison.

	D  Magistrates try indictable cases, such as murder or robbery.




	5  In the criminal courts, which one of the following judges will not sit in the Crown Court to hear indictable cases?

	A  District Judge

	B  Circuit Judge

	C  Recorder

	D  High Court Judge








	6  Explain what is meant by a Private Members’ bill and how they are introduced to Parliament.

	7  Explain two differences between the civil and criminal law.

	8  Explain two advantages and one disadvantage of using juries in criminal courts.

	9  Explain two of the key roles of a barrister as a member of the legal profession.





	10  Explain how a barrister’s work is regulated.

	11  Explain the process of passing an Act of Parliament starting in the House of Commons.






	12  Examine the meaning of ‘justice’ and discuss the extent to which (application of the rules on sexual infidelity in the loss of control defence) may achieve justice.

	13  Examine the meaning and significance of ‘fault’ within criminal law and discuss the extent to which offences of strict liability criminalise those who are not at ‘fault’.
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	•  The difference between enforceable legal rules and principles and other rules and norms of behaviour.

	•  The links between law, morality and justice.

	•  The differences between civil and criminal law.

	•  An overview of the development of English Law: custom, common law, statute law.

	•  The definition and importance of the rule of law.

	•  The definitions of morals and law, where they overlap and differ.

	•  The function of morals and law, where they overlap and differ.

	•  The main legal theories underpinning the law, such as legal positivism and natural law.

	•  Pluralism as a key factor in shaping the approach to morality in our society.

	•  Cases and issues where morality and law have clashed in the courts.

	•  The main arguments and issues in the Devlin-Hart debate and the application of the main arguments to specific issues and cases.

	•  Evaluation of law and morality.

	•  The meaning of justice.

	•  Theories of justice.

	•  The extent to which the law achieves justice.

	•  Evaluation of law and justice.

	•  The elements that make up the rule of law.

	•  The role of the rule of law in law making.

	•  The role of the rule of law in substantive areas, with examples and evaluation.





	•  How Bills come into being – Green and White papers.

	•  Different types of Bill and when and why they are used.

	•  Stages of the legislative process, in both Houses.

	•  An evaluation of the process.

	•  What delegated legislation is and why it is important (this is also an evaluation point).

	•  The three types of delegated legislation, including the relevant secondary body, with a reason and example for each.

	•  How Parliament places controls on delegated legislation – with types of control and examples.

	•  How effective these are (this is also an evaluation point).

	•  How the courts control delegated legislation – with types including ultra vires, and examples.

	•  An evaluation of delegated legislation – drawing a conclusion that it is flawed but necessary.

	•  What statutory interpretation is and why it is necessary (this is also an evaluation point).

	•  The rules of statutory interpretation explained and illustrated with examples.

	•  The intrinsic and extrinsic aids – what they mean, where they can be found and examples of their use.

	•  The continued impact of EU membership on statutory interpretation.

	•  The impact of the Human Rights Act 1998 on statutory interpretation.

	•  An evaluation of the rules and approaches to statutory interpretation – drawing a conclusion that they are flawed but necessary.

	•  An understanding of the basic purpose and doctrine of judicial precedent.

	•  The meaning of stare decisis; the importance of judgment and law reporting in this context.

	•  The meaning of ratio decidendi, illustrated by a case example.

	•  The meaning of obiter dicta, illustrated by a case example.

	•  An understanding of the hierarchical structure of the courts, including their ‘binding’ relationships.

	•  The impact and use of the Practice Statement 1966.

	•  Types of precedent with explanations and examples.

	•  An evaluation of judicial precedent – drawing a conclusion that it is flawed but an essential element to the perception of justice.

	•  The specific influences on Parliament, explained and illustrated with real examples.

	•  The role and make up of the Law Commission.

	•  The impact of the work of the Law Commission, illustrated with real examples.

	•  An evaluation of all different influences on Parliament.

	•  Very brief understanding of the timeline of the EU.

	•  The membership, role and functions of each of the institutions of the EU.

	•  The sources and types of EU law, illustrated with examples.

	•  The role of the EUCJ on citizens’ rights, supported by examples.

	•  The impact of membership of the EU on parliamentary sovereignty, illustrated by examples – particularly Factortame.





	•  The track system.

	•  The civil courts’ appeals process.

	•  Tribunals’ structure and the role of tribunals.

	•  The classification of offences.

	•  The criminal appeal system.

	•  The criminal courts’ powers and sentencing of adult offenders.

	•  The role and power of magistrates.

	•  The role of juries.

	•  The strengths and weaknesses of using juries.

	•  The differences in the roles of legal personnel.

	•  A basic understanding of the regulation of the legal profession.

	•  The types of judges.

	•  The role of judges in the civil and criminal courts.

	•  The independence of the judiciary.

	•  The reasons for an independent judiciary.

	•  How the independence of the judiciary is maintained.

	•  Basic understanding of alternative sources of legal advice.

	•  Private funding of legal cases.

	•  Public funding of legal cases
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