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DEDICATION


To Colin Krull, in honor of fireworks, root beer floats,
and your career in law

—K.K.
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To Joseph and Jonathan

—A.D.
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INTRODUCTION
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The Bill of Rights—What Is It?
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The list we call the Bill of Rights may seem simple. After all, it’s only 462 words long. But since it became law over 200 years ago—in 1791—millions of words have been written about it. And a lot of those words affect the way you live every day.

QUESTION: What is the Bill of Rights?

SIMPLE ANSWER: The first ten amendments (or additions) to the United States Constitution.

QUESTION: What is its point?

SIMPLE ANSWER: To protect people against government.

Congratulations. You now know something many grown-ups do not. In one survey, 33 percent of adults couldn’t identify the Bill of Rights, and fewer than 10 percent knew its purpose. Numbers like these make some people panic: Is the Bill of Rights in danger of being forgotten?

But the Bill of Rights won’t be forgotten by those who realize it’s about important stuff—sometimes even life-and-death stuff. It’s a list of ten promises intended to protect the rights of all Americans—including kids.

Because of it, the federal (or national) government cannot tell you what to believe, or what to say, or what religion to practice, or what friends you can have.

That makes the Bill of Rights the broadest protection of individual freedom ever written.




 



 




Here They Are—the 462 Words

These are the very important words of the United States Bill of Rights:

1. Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

2. A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

3. No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

4. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

5. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

6. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

7. In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

8. Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

9. The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

10. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.










CHAPTER 1

[image: images]

The Bill of Rights and You




 

[image: images]

These ten very important promises are part of the ultimate laws of the land—the guidelines all newer laws are supposed to respect.

QUESTION: What does all this gobbledegook really mean?

ANOTHER QUESTION: And what does the Bill of Rights mean to you?

Mysterious Things

AND A THIRD QUESTION: Why wasn’t the Constitution enough?

You recall the Constitution. It’s that very important document that spells out how the United States is to be governed.
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TOP NINE THINGS TO REMEMBER ABOUT THE CONSTITUTION

1.    It begins with “We the people.”

2.    It says that the majority of the people, through democratically elected representatives, govern the country.

3.    It was drawn up in 1787 and went into effect two years later.

4.    It sets up a balance between national (or federal) government and state governments.

5.    It further separates powers by establishing three branches of national government: the executive (the president), the legislative (the Congress), and the judicial (the Supreme Court).

6.    These branches of government check up on each other in a system of checks and balances, so no one branch gets too powerful.

7.    No law can be passed that disagrees with it.

8.    A lot of arguing went into the making of it.

9.    A lot of arguing has gone on about it ever since. 
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One of the beauties of our Constitution is its flexibility: it was built to last. In fact, its meaning changes with the times. It can even mean totally opposite things at different points in history. For example, in an 1896 Supreme Court case called Plessy v. [short for versus] Ferguson, racial segregation was found constitutional, which means OK according to the Constitution. But as of 1954, in another case called Brown v. Board of Education, the Court decided exactly the opposite: segregation was unconstitutional, and therefore it was outlawed.

But no sooner was the Constitution wrestled into words than the mysteries and complications began. All sorts of people criticized it for all sorts of reasons. The general public’s sorest spot was the Constitution’s lack of a bill of rights. Having branches of government check on each other was nifty, but it wasn’t enough. Minorities needed protection from the majority. Individual people needed protection from the government.

These critics argued that a powerful central government without safeguards for people was dangerous. Why? Because historically governments try to expand their power at the expense of individual liberty. We take such liberty for granted now, but back then American people suffered a lot of abuse without it. One critic actually compared a constitution lacking a bill of rights to arsenic that would poison your body; another called government a runaway horse that would break people’s necks. One particularly violent critic said that he would rather chop off his right hand than sign a constitution without a bill of rights.
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Early Americans compared the government to a dangerous runaway horse.

As it turned out, only because of pledges to add to it was the Constitution even ratified (or formally approved). Public opinion was loud and clear: the Constitution lacked a certain something.

The True Story of the Bill of Rights

The man of the hour in this story is James Madison. This congressman from Virginia had been an especially active participant in all the arguments about—and creation of—the Constitution.

Madison wrote the first draft of the Bill of Rights in 1789 and made it his business to get it accepted. He didn’t invent the ideas in it—the Bill of Rights represented the summing up of decades of revolutionary thought. Instead, Madison borrowed things here and there, from

•   various states’ constitutions;

•   sources such as England’s Magna Carta—a document approved by King John in 1215, which protected people against royal abuses of power;

•   his fellow Virginian George Mason, who had written Virginia’s Declaration of Rights.

Madison’s life was not easy. Despite public support for a bill of rights, most politicians were either indifferent or else actively hostile to his pet project. It took him two and a half years of debates—and, frankly, badgering his fellow congressmen—before he got the necessary agreement from the majority of states.
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THE 100-POUND GIANT

For his persistence with the Bill of Rights, James Madison will forever be known as its “father.” But while shepherding it through the political process, Madison had a number of things working against him. One was his own doubt. He thought there were probably more urgent issues around. Privately he was skeptical about its value and was even known to refer to it as “a nauseous project.” As ill as it might have made him, Madison saw the Bill of Rights as a way to increase his popularity with the public. He used it as a campaign issue in his close race against James Monroe for election to the first House of Representatives.

Another problem was Madison himself. He made a very poor first impression and had to work hard to overcome it. He was short and weighed just one hundred pounds. He was sickly, nervous, and shy, with such a weak voice that listeners often could not hear him. He delayed decisions as long as possible, so many people found him timid and indecisive.

Madison was smart. He had graduated from college in two years and then gone into politics. He also had a “secret weapon” in his wife, the energetic and enormously popular Dolley Madison. As an active delegate to the Constitutional Convention in 1787, Madison was the only one who thought to take notes (thus providing our only record of how the Constitution came to be written). The wife of one of the other delegates called Madison a “gloomy stiff creature,” but others were kinder. Thomas Jefferson said that he knew of no man in all of America and Europe with more integrity or with “an abler head” than Madison.
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Dolley Madison, James Madison’s influential wife.

Madison won that election against Monroe, and more elections later. Eventually, in 1809, he became the fourth president of the United States. And if you ever come into possession of a $5,000 bill, you will see on it a portrait of this giant of American legal history.
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After the Bill of Rights was drafted, eleven states had to approve it to make it part of the Constitution. Georgia, Connecticut, and Massachusetts took no official action at the time, but nine other states (Delaware, Maryland, New Hampshire, New Jersey, New York, North Carolina, Pennsylvania, Rhode Island, and South Carolina) fell into line within six months. Then Vermont joined the Union and added its endorsement.

Finally, on December 15, 1791, Virginia gave the go-ahead and became that crucial eleventh state. The Bill of Rights was now law, four years after the Constitution had been adopted.

Still Controversial After All These Years

The 462 words of the Bill of Rights celebrate America as a nation of individuals. They emphasize the tradition in the United States of expecting one’s rights, of loving liberty above all else, and of distrusting authority. All people weren’t equal in 1791—most African Americans were still slaves, all women were second-class citizens, the rich had more power than the poor—but the Bill of Rights laid the groundwork for equality to become a reality. In some ways, the history of the United States is the history of the struggle to put these words into action.

The Bill of Rights was not meant to give people new freedoms—it simply protects the ones people already have. For example, the First Amendment doesn’t give us the right to free speech (see Chapter 3), it merely protects what we as human beings naturally have already. So it can be easy to take the Bill of Rights for granted.

But daily life without a bill of rights can be unpleasant, repressive, and even fatal. In some countries, you can be tortured, imprisoned, or killed for your religious or political beliefs. In others, you can be punished severely for relatively small offenses—adulterers are whipped in public, shoplifters can have their hands cut off. In countries where there is no freedom of the press, the government tells newspapers what to print, no matter what the real story is. When the government is all-powerful, it can tell you where to live, what jobs you can hold, how many children you can have, or even what books and music you can enjoy. Police can detain and imprison you for no reason. American immigrants from countries lacking a bill of rights perhaps know best what liberty really means.


 




They are the values that define us as a people, the ideals that challenge us to perfect our union, and the liberties that generations of Americans have fought to preserve at home and abroad.

—President Barack Obama’s Bill of Rights Proclamation






Some Americans, however, don’t particularly like the Bill of Rights. They think the government should take first place over individual rights. In fact, the Bill of Rights has been forgotten for many of its years.

Today, though, it has become more relevant than ever. It pops up in headlines about all the most controversial issues—school prayer, the right to choose abortion, the death penalty, gun control, pornography, censorship, the teaching of evolution, crime and the rights of criminal suspects, and much else.

Some of these topics weren’t important or even around in 1791. At that time, America had fourteen states and four million people. Now it has fifty states and almost 314 million people. As times change and new situations arise, the Bill of Rights is tested over and over in courtrooms. Like Silly Putty, it’s adaptable. It was intended as a living document—meant to grow and stretch with the country—rather than the last word. As new legal questions arise, they’re supposed to be answered according to the Constitution and its Amendments. So 200 years later, lawyers and judges are still busy interpreting—and arguing about—these 462 very important words.

In these battles over the Bill of Rights, the ultimate authority is the highest court in the land: the Supreme Court. Part of the Supreme Court’s role is to make the final decisions regarding Constitutional law. The Court is supposed to be the last word (though occasionally it isn’t).
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The ultimate authority in battles over the Bill of Rights.

Because of numerous Supreme Court interpretations in the last seventy-five years, the Bill of Rights has become more influential than ever before. It is said that recent justices have breathed new life into the 200-plus-year-old document. The Supreme Court has made hundreds of decisions, almost always controversial, and will make hundreds more in the future.
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WHO ARE THESE GUYS?

The Supreme Court is made up of nine scholarly men—and since 1981, scholarly women. They serve on the Court for a long time—the rest of their lives, or until they choose to retire. As soon as a Supreme Court justice dies or leaves, a new one is nominated by the president and then confirmed by the Senate. Naturally, presidents appoint people who agree with their own policies. So the Court is made up of people who rarely agree with each other—because they have been picked by different presidents. Besides researching their cases, the chief justice and the eight associate justices spend much of their time arguing, trying to persuade each other to accept their points of view. When they appear in public, they wear black robes and usually appear calm.

When the loser in a state or lower federal court case appeals (protests) the verdict, the case goes to a higher-level court. Some cases keep going all the way up to the Supreme Court—the place of last resort. Its job is to review the lower-court decisions—at its discretion. It can refuse to review a decision if it wishes, and in fact takes on only 150 to 200 out of the 5,000 cases it is asked to review each year. It accepts only the very important cases—the ones that seem to raise significant constitutional issues. It decides whether the lower-court verdicts are constitutional (they fit in with the Constitution and the verdicts are upheld) or unconstitutional (they don’t fit in and the verdicts should be reversed).

The cases that reach the Supreme Court are by definition not easily solved, and so its decisions always raise a ruckus. Because there are nine justices, the vote can never be a tie. The closest it can come is five to four on the really interesting cases—so there will always be a decision.

The Supreme Court is, quite simply, the most important judicial body in the world. It may seem remote, but its interpretations affect every American’s daily life. For this reason, it’s worth paying attention to who gets on the Court and what the Court has to say.
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“Not Very Nice People”

In this book are some of the real-life stories behind Bill of Rights interpretations, full of drama and passion and struggle and bitter debates. The participants have been an assortment of fighters, ordinary people, and those we wouldn’t necessarily see as role models.


 




The safeguards of liberty have frequently been forged in controversies involving not very nice people.

—Felix Frankfurter, Supreme Court Justice 1939–1962






The Bill of Rights is still being reinterpreted as it carries Americans through the twenty-first century. Many of the hardest and most persistent fighters for rights under various Amendments have been and will continue to be young people.

Why December 15 Is Amazing

One of the most passionately debated documents of all time, the Bill of Rights has been added to (see Chapter 14). But amazingly enough, it has never been formally changed.

As a cornerstone of democracy in this country, the American Bill of Rights has influenced countries worldwide. In recent years, as formerly Communist countries have established democracies, they have used our Bill of Rights as a model for safeguarding citizens against government suppression.

December 15—the date in 1791 when the Bill of Rights was ratified by enough states to become law—falls, perhaps appropriately, in the midst of our Christmas, Hanukkah, Kwanzaa, or winter solstice celebrations. President Franklin D. Roosevelt designated this as the official Bill of Rights Day at the start of World War II, when American patriotism was at an all-time high. (Later he said we were fighting the war to defend “Four Freedoms.” These were a direct echo of the Bill of Rights—freedom of speech, freedom of religion, freedom from want, and freedom from fear of armed aggression.)
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Franklin D. Roosevelt hailed December 15 as Bill of Rights Day.
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WHERE IS THE BILL OF RIGHTS?

The original Bill of Rights fits on a single sheet of 200-year-old paper (28-5/8 inches by 28-1/4 inches). It is on permanent display at the National Archives on Pennsylvania Avenue in Washington, DC, along with the Declaration of Independence and the first and last pages of the Constitution. The spidery handwriting, done with a quill pen, is seen each year by more than a million people. The air in its glass display case has been replaced with helium, to protect the paper against drying and cracking. Each night the case is lowered into a reinforced steel and concrete vault for safekeeping. You can buy an inexpensive replica at the gift shop nearby.
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The book you are holding attempts to present a balanced view of some of the issues raised by the Bill of Rights. You will probably be relieved to know that this book by no means covers everything—or it would be too heavy to lift.

But lots of famous and fascinating trials today and throughout history hinge on Bill of Rights issues. Some of these issues involve kids. As a matter of fact, a primary battleground for topics raised by the very first Amendment is the place that absorbs the biggest chunk of your time.

Where? Believe it or not: school!
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