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Chapter 1. Why the Title, and Why This Book?
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YOU MAY BE WONDERING about the title of this book.

It comes from an anecdote told about Ulysses S. Grant. General Grant, so the story goes, came to an inn on a stormy winter’s night. Rarely elegant in appearance, Grant looked particularly disheveled and weather-beaten on this occasion. A number of lawyers were in town for a court session, and had clustered around the fireplace. One looked up as Grant approached and commented that the stranger looked as if he had “traveled through hell itself to get here."

General Grant allowed as how he had done just that.

"And how did you find things down there?"

"Just like here," replied Grant, "lawyers all closest to the fire."

I borrow this punch line not only to acknowledge the popular view of lawyers as scoundrels, but for another meaning the phrase can bear. Where there’s a passionate dispute, whether between friends or strangers, lawyers – and I’m one – are likely to be in the thick of it.
––––––––
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NOW FOR THE BOOK ITSELF.

First: this book is a resource, to be consulted as needed, or browsed as desired, rather than read straight through in marathon sessions. So don’t be intimidated by its length! I wanted to cover as much as I could, but you could make perfectly good use of it without ever getting to most of its content.

My original goal for this book was to decrease the number of howlers in novels and short stories that feature lawyers or legal proceedings. I wanted to reduce the chance that a lawyer, opening a writer’s book, would end up laying (or throwing) it down in exasperation and disgust. Writers sometimes consider it necessary to stray from strict accuracy for dramatic purposes, but it always pays to know what rules one is bending or breaking. It helps with covering one’s tracks.

However, the book wasn't just about avoiding mistakes, but about discovering possibilities. There are many, many interesting tales lurking in the law, and you'll find some in these pages. If you’re a writer with any interest in legal settings or plots, you’ll find plenty to spark your imagination. In a few places, I also threw in some warnings about ways that authors could find yourself in legal difficulties. As noted below, these warnings aren’t legal advice! — just signposts identifying possible quagmires.

As I worked on the book and after its publication, I became aware that it could be useful not only to writers, but to law students and my fellow lawyers, as a handy reference guide to a wide range of legal topics. (I myself have consulted it now and then for that purpose.) More, it could be of use and interest to any American, or visitor to these shores, who wanted to know more about the American legal landscape. I’ve changed the subtitle for this new edition to reflect that broader scope. But I’ve kept the features, such as story ideas (see below), intended for authors’ use.

Who knows – maybe, looking through this book and the story ideas marked with asterisks, you’ll be inspired to try writing fiction for the first time!

Next, in true lawyer fashion, I have some caveats.

I am an appellate attorney. I don't do trial work. I listen to recordings of trial proceedings and read trial transcripts, as well as appellate decisions that analyze what went on at trial and the rules that were or were not followed there. This gives me a fair-to-middling knowledge of what really goes on in courtrooms, but a good deal less than what a trial attorney knows. For example, it’s possible that some evidentiary rules I discuss will often be ignored in practice, at least in some courts.

I am licensed to practice only in Indiana and some federal jurisdictions, though I’m an inactive member of the California bar as well. I'll try to confine my comments to principles and procedures that are likely to apply nationwide, and to indicate when different states' rules may vary. As for other countries, their legal systems may be very different from what I’ll be describing, in many respects. Those differences could make for some fascinating stories. Please write some, and I’ll read them with interest!

Legal rules not only differ from state to state: they evolve. I’ll occasionally mention some way in which the rules have changed in the past few decades. If a story is set in any time before the present, a writer should make sure that the rules around which the story turns were the same in that era. (If a story takes place in the future, one has a good deal more latitude.)

When this book provides advice of any kind, it’s advice about describing legal proceedings, not about taking part in them. This book is not your lawyer, and neither am I (unless one of my clients is reading it, in which case — howdy!) If you need legal advice, please hire a lawyer to provide it. As for law students and lawyers, they should be cautious about assuming (a) that any particular assertion is correct, either in general or in their state, and/or (b) that their professors would believe it to be correct.

Parts of this guide are arranged in more or less the chronological order of a prosecution or a lawsuit, but you don’t need to read it in order. For that reason, I’ve sometimes repeated information in two or more sections, though I generally cross-reference between more and less detailed treatments.

Now, a note specifically for authors: one way to prepare for writing convincing legal fiction is to read the work of lawyers, particularly litigators, who write the stuff. Some of you may be leery of this, for fear of accidentally copying these author’s styles or plots; but if you don’t have that concern, I particularly recommend the novels of Scott Turow. This bestselling author taught writing at Stanford University before going to Harvard Law School. He has been writing and practicing law ever since, with a great deal of high-profile trial work to his credit. John Grisham is another bestselling author of legal fiction with many years of law practice to draw upon.

From time to time, I’ve used double asterisks ** to set off what strikes me as an interesting story idea. Some of these will be ideas for the bare bones of an entire story, while others will just be possible bits and pieces. I may write up one or more of these ideas eventually, but that shouldn’t stop anyone from doing the same. As I’ll be discussing in 14.M.1., an idea isn’t protected by copyright: the law protects only the particular expression of an idea.

Since this is essentially the “miscellaneous notes” section, here’s one on pronouns.

We live in a chaotic era where pronouns are concerned. Few readers would tolerate the increasingly archaic use of “he” as a pronoun for unspecified individuals. Also, many of the statements in this book apply to multiple parties, or to business entities. I suspect we’re moving toward a time when “they” will be an acceptable universal pronoun for formal usage, so despite some qualms about its clarity, I use it in this book.

One final note: the words “lawyer” and “attorney” are interchangeable, except that the latter sounds more formal (and possibly more pretentious). I’ll use whichever feels right at the moment.

Enough introduction. Here we go!
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Chapter 2. Attorneys: Substance and Style


[image: ]


WHEN I TALK TO LAWYERS about their pet peeves in legal fiction, one point they often raise is how exciting law practice looks in novels and (especially) in movies and television shows. There are lively moments in most law practices, but much of it is pretty tame, not to say dull.

Of course you don’t want your story to be boring, but you could find other ways to acknowledge that reality. In fact, you could highlight the tedium of your lawyer’s life — just before you throw it into turmoil.
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A. Where They Come From​
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WHAT SORT OF PEOPLE become lawyers?

Some become lawyers, and trial lawyers in particular, because they like to argue. Many captains of high school or college debate teams have gone on to practice law.

Certain cultural backgrounds may predispose people to go into law as a profession. For example, my own background, Judaism, treats the close study of religious texts, and endless discussions of how they should be applied to different facts, as an important religious observance. Religious Jews even spend years studying the disagreements that Jews centuries ago had about these texts. It’s not much of a leap from there to reading statutes and case reports, then arguing about how to apply them to a client’s case. See why there are so many Jewish lawyers? 

A friend of mine who very frequently serves as an expert witness (see 22.H.11.) notes that there also seem to be a disproportionate number of Irish attorneys. He has often encountered law firms with names along the lines of Goldberg, O’Hara, Eisenberg, and Murphy.

Some budding lawyers are idealists, burning to put evildoers in prison or to defend the innocent from unjust accusations. Either of these ambitions is all too likely to lead to disillusionment and burnout. Defense attorneys soon learn to assume that almost all their clients are guilty. Prosecutors spend too much time dealing with petty criminals, and even the same petty criminals, time after time. They may well come to feel that their efforts have pitifully little effect on public safety. 

Some people go to law school with dreams of dramatic cross-examinations and eloquent perorations to the jury. They soon find that popular culture’s portrayal of law practice is poor preparation for the reality. If they’re lucky, they’ll find their way into a type of practice that lets them try cases more or less frequently. A good trial lawyer has much in common with a good actor, but will spend far less time rehearsing and performing, compared to the hours consumed by the drudgery of trial preparation. Still, a really good trial lawyer may have as strong a personal presence, as much charisma, as any star of stage or screen.

Some lawyers are the children and grandchildren of lawyers, following in the familial footsteps. They at least may have a fairly good idea of what they’re in for, as well as a clear career path once they pass the bar. 

Then there’s the hefty percentage of every law school class that ends up there for reasons other than inherent interest in the law. They may be gifted students who lack confidence that they can handle the transition to the working world, and therefore seek refuge in another three years of study. They may have a passion for theater, or Egyptology, or art history, which they consider it hopelessly impractical to pursue. Law school is the pragmatic compromise, the supposed ticket to financial security.

But things have changed, and more and more law students graduate deeply in debt and with poor job prospects. Some are even using their training to sue law schools for the difference between what they were led to expect and the reality that confronts them. **Such a lawsuit could attract attention from potential employers — which could lead to a job offer invalidating the premise of the complaint.**

Given the amount of confrontation that goes with the territory (or at least, with the practice of law as many attorneys experience it), it’s no surprise that substance abuse among attorneys and even judges is common. In fact, it’s common enough that state bar associations often have some organization dedicated to assisting attorneys who’ve sought help with alcohol or drugs, or who’ve been reported to be impaired on the job. **If you’re writing about a lawyer whose hard-drinking days are behind them, you could give the reader a look at them as they join other lawyers at a bar after work. It’s not uncommon for such a group to include a couple of lawyers nursing Diet Cokes, and not because they love the taste.**
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1. A (Possibly Obsolete) Note About Law Schools​


[image: ]


I’VE ONLY ATTENDED one law school, and that was long, long ago. I know some things have changed. But at least back then, one was more likely to get a solid preparation for actually practicing law in a less expensive, less “prestigious” law school than in one of the top “elite” schools. The latter prepared their students to be law professors and/or U.S. Supreme Court Justices, rather than divorce lawyers, personal injury lawyers, drafters of wills, prosecuting attorneys, or even high-priced tax or patent or entertainment lawyers. And in-house counsel for corporations? We students never heard about them.

Many law school graduates find that their six-week bar exam prep courses (see 2.B.) teach them more about the actual work of the profession than they learned in three years of law school.

Graduates from the most respected law schools are more likely to end up in the larger urban law firms, and getting paid accordingly. They’ll also have a better shot at getting the most valued judicial “clerkships,” working as assistants for U.S. Circuit Court judges or U.S. Supreme Court justices, positions which can then lead to lucrative law firm jobs, professorships, and/or future judicial appointments.

One very beneficial change at “top” law schools in the last several decades: these schools, like most law schools these days, now have a variety of clinical programs. These programs let students, especially those in the later years, actually get into the trenches under the supervision of a practicing attorney.
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B. Becoming a Lawyer​
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WHAT DOES IT TAKE TO turn a lay person into a lawyer?

Well, it used to be easier, or at least a less bureaucratic process, than it is in most states nowadays. Take Abraham Lincoln, for example. Before he became president, he was a very successful trial lawyer. Did he have to go to law school first? Perish the thought! He “read law,” studying up on what he’d need to know to practice the profession. He also had to get some Illinois court to certify that he had “good moral character.”

Law schools started to pop up in the 1870s. Before that time, most lawyers served apprenticeships and then moved into actual law practice.

Times have certainly changed. As of the last time I checked, only California, Vermont, Virginia, and Washington (the state, not D.C.) allow the would-be lawyer to avoid law school. Maine, New York, and Wyoming accept some combination of law school attendance, without an actual law degree (Juris Doctor, or J.D.), and apprenticeship.

A discouragingly small percentage of those who try this route actually pass the bar exam (discussed below), but it could be worth a try for the poor, frugal, or impatient aspirant to attorney status. It’ll also be harder to recruit clients without that familiar diploma hanging on the wall. However, the sort of self-starter who could pass the bar without going to law school might be particularly well suited to overcoming that difficulty as well.

In many other countries, future lawyers pass from law school to a mandatory apprenticeship before being unleashed on the public. This approach has a good deal to be said in its favor.

**Your eager but impoverished protagonist could live in one of the states that allows alternatives to the three-year law school experience, discovering the possibility after despairing of finding a way to afford a legal education.** **Alternatively, if you’re the dark and cynical type, you could follow someone’s descent into crime, meant to fund law school tuition, and have them learn too late that they could have avoided that path.**

Most future lawyers do go to law school. What’s that like?

Law schools are almost universally three year programs, though this could change in the future. There was a saying at my law school: “In the first year, they scare you to death; in the second year, they work you to death; and in the third year, they bore you to death.” There is, or at least was in my law student days, some truth in that.

First year classes were meant to train the students to “think like a lawyer,” applying the framework of the law to increasingly complex fact situations. That comes more naturally for some than for others. The first year curriculum is heavy on basics like contracts, torts, real property, civil procedure, criminal law, and criminal procedure. The student may take more electives in the second year, but each of those electives are still likely to cover a good deal of ground (e.g. Corporations, Income Tax). By the third year, the student, who has most often been in some sort of schooling for fifteen uninterrupted years, is often desperate to get out into the “real world.”

Assuming the student manages to graduate, the next serious obstacle looms: the bar exam. The length, details, and difficulty of the bar exam vary (like so much else, as you’ll see) from state to state. As of 2019, California had the most challenging bar exam, as measured by the rate at which people pass it. When I took that exam, it lasted three days, an ordeal that left me stumbling around disoriented for hours after I walked out of the third session.

New York also has discouragingly low bar passage rates, although these figures are somewhat misleading: New York allows graduates from overseas law schools to take the bar, and their English language skills are not always up to the task. Even so, your lawyer eager to practice in a big city might fare better in Illinois, which came in 32nd in difficulty in 2013. For what it’s worth, the highest passage rate at that time belonged to South Dakota. **A law student approaching graduation and making plans could decide where to seek employment based on where they believed it would be easier to squeak through the exam.**

Every state except the frequent maverick Louisiana includes in its bar exam a section called the Multistate Bar Exam, or MBE. The MBE lasts six hours, usually divided into three-hour morning and afternoon sessions, and includes 200 multiple-choice questions. It covers (in alphabetical order, not test order) civil procedure, contracts (including the U.C.C (see 14.B.1.)), criminal law and procedure, evidence, real property, and torts. There’s no built-in penalty for wrong answers, which makes various types of guessing strategies worthwhile.

Most states also include state-specific sections covering the law of that state, which may or may not be much different from the law elsewhere. Louisiana, where the law is quite different, does include such a section.

Most states (but not Louisiana) also include either or both of two Multistate Performance Tests (MPT). These 90-minute tests are supposed to assess basic lawyering skills. The test-taker will have to review a case description and/or typical case file materials, and then produce such documents as a memo for a more senior lawyer’s review, a brief to be submitted to a court, a contract, or a will.

Around two-thirds of the states (again, not including Louisiana) use the Multistate Essay Exam (MEE). This test includes up to nine essay questions, covering a wide range of legal subjects. These will range from very broad categories like contracts or evidence to somewhat narrower topics like business associations or secured transactions. The questions are drafted so as to require 30 minutes each to answer, but states may give more or less time.

Thirteen states, quite possibly with more to come, administer the Uniform Bar Exam (UBE). This test is supposed to make it easier for lawyers who relocate (see 2.I.) to be admitted to the bar of their new state.

In my opinion, the ordeal of taking and passing the bar has been somewhat neglected in law-centered fiction. An article about the New York bar exam mentions such piquant details as people showing up at 5 a.m. for the 9 a.m. start time, a young woman carrying rosary beads for which someone had obtained a papal blessing, and a young man wearing suntan lotion (not sunscreen?) for the calming associations its odor brought him. The article also mentions the need to leave extra time for the trip to the exam site, **which suggests all sorts of last-minute snafus with which authors can torture protagonists (and readers) if so inclined.** **One could also explore different physical settings for the exam, from New York’s current huge Javitz Center exhibition spaces (rooms more than five acres across) to some small and stifling classroom. There’s room for either agoraphobia or claustrophobia to play a part.** **Or art could imitate at least one real-life episode by having the test-taker go into labor in mid-exam.** And then, in test sites that assign seats by number and grade exams the same way, **there’s the possibility of sitting in the wrong seat and having one’s test scores treated as someone else’s.**

It may take several months for the law graduate to find out if they have passed the bar exam. Many law firms will hire new associates on the assumption that they’ll pass. If that assumption proves overly optimistic, some will keep associates on staff in some capacity while they study some more and try again. **An overconfident young graduate might find out too late that their firm isn’t so generous.**

It’s not uncommon for would-be lawyers to retake the bar exam one or more times, often with eventual success. At least one persevering fellow passed on the 48th try. **One could, however, easily imagine someone ruining their life with repeated attempts and an escalating obsession with passing the exam.**

Some states, such as Texas, limit the number of attempts to a handful before they won’t even look at the results.

It’s very common for law school graduates, despite all the time and money they’ve already spent on legal education, to take special bar exam prep courses. These typically last something like six to eight weeks, although there are marathon courses that last longer. Costs generally exceed one thousand dollars, and may soar to over four thousand. The various prep course vendors tout the higher passage rates of those who take their courses, but I haven’t vetted any of those claims.

What if someone can’t or won’t go through the time-consuming, financially draining process of becoming a licensed attorney? What if such a person just hangs up a misleading shingle and starts taking clients?

Whether or not the pseudo-lawyer actually does a competent job, this constitutes the unauthorized practice of law, and the state organizations in charge of regulating lawyers are quite active in squelching it. Whether due to bar association lobbying efforts or because so many state legislators are licensed lawyers, unauthorized practice of law is typically a crime, most often a misdemeanor (see 29.A.2.). If a formerly licensed lawyer starts practicing law during a period of suspension or after being disbarred (see 4.A.), that could constitute a felony (29.A.3.)

	[image: ]
	 	[image: ]


[image: ]

C. Leonardo da Vinci: Not​
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YOU REMEMBER LEONARDO da Vinci, the original “Renaissance man.” Sculptor, painter, anatomist, architect, engineer, inventor: he could do just about anything, and do it well. 

Very few lawyers aspire to, let alone achieve, such breadth of expertise. Some attorneys in smaller towns, especially those who practice solo or in small firms, will handle a variety of types of cases; but it’s more common for lawyers to specialize at least to some degree, though professional rules may prevent them from calling themselves “specialists” unless they’ve passed certification tests. Family law attorneys don’t handle auto accident claims. Lawyers who defend criminal defendants may sometimes handle immigration cases, but are less likely to get involved in litigation about wills and trusts. Other common areas of practice include personal injury and insurance defense. Some subject areas, such as patents and taxes, will be handled almost exclusively by attorneys expert in those fields. 

Even within criminal defense, lawyers who typically handle small-time drug cases and burglaries aren’t likely to suddenly show up defending someone on a murder charge. In fact, there may be rules specifically requiring a set level of experience before one may undertake such a defense. (See 29.J. for common requirements for attorneys in death penalty cases.)

The “family law” area of practice includes divorce, custody, adoption, and possibly some intrafamily tussles about property. There’s a high rate of burnout in this area, especially where custody is concerned: these cases are so intense and heart-wrenching that in some locales, it’s hard to find an attorney who will handle a disputed custody case.

One key distinction: not every lawyer is a trial lawyer (aka litigator). Trial lawyers don’t even constitute a majority of the lawyers out there. Even in a firm that does primarily or only litigation (trials), some attorneys do only trial preparation and hand off their work to the folks who love the courtroom. It often works out something like the British system, where solicitors prepare cases and barristers try them. And then there are the many lawyers who negotiate contracts, write wills and related documents, draft patent applications, arrange advantageous tax deductions, etc., etc., who never set foot in a courtroom . . . unless they get sued.

A lawyer who doesn’t normally handle litigation would be at a serious disadvantage the first time they tried it, no matter how intelligent or how capable within their usual area of practice. **One could have some fun chronicling such an attempt.**

Appellate (appeal) practice isn't as confined to specialists or the equivalent as are some areas of law, and many trial lawyers handle appeals as well; but in my sincere, if not necessarily objective, view (I practice appellate law), there are good reasons for those appealing trial court judgments to seek out a lawyer familiar with the appellate process. Not only do different procedural rules and judicial philosophies apply in trials and appeals, but lawyers handling trials and appeals need somewhat different strengths. Many trial lawyers view research and writing as a somewhat distasteful necessity; many appellate lawyers thrive on it. The techniques effective in presentations to juries will not necessarily be appropriate in an oral argument to an appellate panel, and vice versa. (See Ch. 32, especially 32.J., for how appeals work.)

Then there are the more rarified heights of U.S. Supreme Court practice. There was a time when the principal experts in arguing before that Court were those in the Solicitor General's office, which handles virtually all Supreme Court cases for the federal government. Now, there are many attorneys who appear frequently before the Court representing one private party after another.

Lawyers will sometimes try to help out a good friend or family member by taking a case outside their usual practice area. This is usually the result of fairly intense pressure, as the lawyer is likely to have serious doubts about the wisdom of such representation. **The repercussions could ripple throughout the extended family circle.**

Most if not all states require attorneys to take part in “continuing legal education,” abbreviated as CLE or M (for mandatory) CLE, courses in any number of legal subjects. The requirement is meant to keep attorneys up to date on the law. I’m not aware of any requirement that these courses have anything to do with the attorney’s area(s) of practice, and some of us frequently take courses because they are offered at a convenient time or place, even though they have little to do with our daily professional lives. **One could write about an attorney tempted to take on a new type of case after encountering the subject in CLE.**
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D. Defending the Guilty​
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AS MENTIONED ALREADY, there’s one key fact you must understand about criminal defense work: most of a defense lawyer’s clients are guilty. If a law student somehow doesn’t learn as much before undertaking to represent criminal defendants, they will end up disillusioned in a hurry. And stories where an experienced defense attorney crumples in anguish and doubt because the defendant may be guilty are, in a word, ridiculous.

That isn’t to say that innocent people never get charged with crimes – unfortunately, they do. But that happens a good deal less often than the cops catching someone who’s guilty of at least some of the charges that end up being brought. As explained in 9.A., the plea bargaining dance frequently includes prosecutors tacking on a few dubious charges to intimidate the defendant and create some bargaining room.

Why would anyone knowingly make a habit, and a business, of defending the guilty? There are several reasons, any of which could matter more or less to a particular lawyer:


>> Even with all the plea bargaining, criminal defense work is likely to involve a fair number of trials. If trials are what get a lawyer’s blood pumping, they may choose criminal defense.

>> There’s an unending supply of clients. Most of them don’t have “deep pockets,” but a sizable percentage will have some resources they can tap if the lawyer doesn’t charge too much. And in a county with overburdened public defenders (see 2.F. and 2.M.), the courts may regularly appoint private attorneys to represent criminal defendants, for a modest fee that’s still considerably better than nothing.

>> There is, in fact, a place for idealism in criminal defense, but it’s about defending basic principles rather than defending lots of innocent individuals. If we value the idea that the government must prove a person guilty beyond a reasonable doubt (see 20.C.) before depriving that person of life, liberty, or property, someone needs to hold the state to that high standard in every single case. The accused must receive a zealous defense, not because they necessarily deserve it, but because we as a society — as well as the occasional completely innocent person charged with a crime — do deserve it.


Such legal idealism can be severely tested when a defendant is generally believed guilty of a particularly horrific crime. Robert Redford's movie The Conspirator chronicles one such situation, although I can't attest to its historical accuracy. After President Lincoln's assassination, Mary Surratt, who owned the boardinghouse where the conspirators often met, was one of those arrested, in what may have been an attempt to lure her son John out of hiding. A young Northern Civil War veteran, Frederick Aiken, was appointed to defend Mary, and (according to the film) was much vilified for performing that duty, eventually losing his girlfriend as a result. (The movie, which I haven't seen, may also use the "lawyer appalled that client may be guilty" trope I criticized above, but at least it doesn't attribute such sentiments to an experienced criminal defense attorney.)

A similar and more recent occurrence involved alleged terrorists detained at Guantanamo Bay in the years following the 9-11 attacks. Many attorneys from well-known law firms volunteered to represent the detainees pro bono (without charge). A senior Pentagon official publicly expressed his dismay and suggested that the law firms' corporate clients should boycott these firms. His comments generated an immediate and powerful backlash from prominent lawyers and legal professional associations, as well as some politicians — but whether any corporate CEOs followed this advice is unclear.
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E. Pit Bulls and Puppies: Variations in Style
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MANY CLIENTS WANT AN aggressive, take-no-prisoners attorney, particularly in litigation. There are some of those out there, but for quite a while, law school trial practice courses have discouraged that style as counterproductive. The client is usually better off with one of the many lawyers who speak softly and carry a sense of proportion and good people skills.

Hiring a very aggressive attorney has its hazards. When such an attorney cross-examines witnesses, a jury may view the witness as an underdog under attack and ally themselves with the witness emotionally. Coming on too strong in court can also lead to a reprimand from the judge, which undercuts the lawyer’s credibility. Besides, a great deal of law practice involves negotiation. Better to choose an attorney who reads people shrewdly and manipulates them deftly.
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​F. What Newbies Do​
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HERE’S A VERY COMMON trajectory for newly minted lawyers entering the work force.

Most lawyers in law firms are either partners (co-owners) or associates (employees with some degree of hope of becoming partners eventually). Some law firms also employ staff attorneys, who do work similar to that of associates but aren’t on the partnership track, or have a loose arrangement with “of counsel” attorneys, who may or may not get a retainer from the firm and often have a separate law practice as well (unless they’re semi-retired). 

In large and many mid-size law firms, associates in their first two or three years of practice rarely see the light of day, let alone the inside of a courtroom. They work very long hours to meet their ever-increasing quota of “billable hours,” because not everything they do counts as billable.

By the way, there’s not necessarily a consensus on the difference between billable and non-billable hours. One possible metric: if someone other than an attorney could easily and properly perform the task (e.g. making copies), any time the lawyer spends on that task is non-billable (though larger firms may itemize time spent by nonlegal staff). And any personal break of more than a few minutes shouldn’t be billable . . . which doesn’t mean attorneys always keep track of and deduct those breaks.

New associates in large firms may spend months or even years in “document review” for a single huge case. Document review is even duller than it sounds. These unfortunate associates spend their time going through huge amounts of paper, microfilm, and/or digital files, looking for information that can answer “interrogatories” (written questions sent by the opposing party’s attorney) or for documents that come within a “request for production” or “subpoena duces tecum” (written requests for documents or occasionally other items, again sent by opposing counsel). And when the opposition answers their requests for documents, then these same associates must wade through the avalanche of material provided, looking for those few documents that are worth using in a deposition or at trial. (See 10.A. for more on this process.)

If writers want their protagonists to have a professional identity crisis early in their career, they can stick them in document review. **One could also have a young attorney crack under the strain and start doodling on or annotating the documents. Extra points if the writer can figure out some plausible way these alterations wouldn’t be noticed until trial, though that’s highly unlikely.**

New associates are also likely to spend a great deal of time doing legal research and summarizing their research in legal memoranda. As they gain seniority, they may draft more important documents, such as trial briefs (arguing the law to the trial judge) and appellate briefs (the principal vehicle for asserting trial court error to appellate courts). They may also act as “second chair” at a trial, lugging files to and from court, taking notes, and handing exhibits to the attorney actually trying the case.
Some new attorneys actually do try cases. The best quick path to trial experience is to work for the prosecutor’s office or for the office of the public defender (see 2.M.). While (as discussed in 9.A.) most criminal prosecutions end in a plea bargain, there are so many criminal cases in most counties that both prosecutors and defense attorneys generally try cases years before junior associates in private practice.

A small, small-town practice will also offer more trial work than the law firm life. And then there’s good old nepotism: a young lawyer in Daddy’s (or, increasingly, Mommy’s) law firm might get to try cases before their peers.

Less likely, but still feasible ways for a new lawyer to get thrown into trial work ahead of schedule could include**an urgent request from a friend who (possibly for reasons of local and/or judicial politics) doesn’t trust other available attorneys;** or **the sudden incapacity of the more senior lawyer who was supposed to try the case, where the young attorney is intimately familiar with the details and it’s for some reason impossible to delay the trial. (Delays of trials, called “continuances,” are extremely common, with multiple continuances possible in a single case, so the writer will need to have a reason that no continuance will be granted this time.)**

Of course, a new lawyer might try hanging up a shingle as a solo practitioner. However, unless the community is isolated or impoverished enough to be short of lawyers, it’ll be hard for the newbie to drum up any business. It might help if they have lifelong contacts with the community; but on the other hand, having everyone know the new lawyer as the Henry boy or the Jameson girl, whom all and sundry remember wearing jeans with holes in them or short-short skirts, could be a hindrance when it comes to the locals entrusting them with their funds or their freedom.

In most law firms, even if the firm handles work in several areas of the law, an associate will be assigned to only one at a time. Some firms rotate young associates through different departments, while others hire new attorneys to work in a specific area and stay there. Someone in a very small firm may handle any business that walks through the door, from contract disputes to divorces to negligence to criminal law, but so general a practice is the exception even for small firms and solo practitioners. It’s often better business to develop a reputation for expertise in one or two areas.

To whom can an attorney turn for help with paperwork, legwork, or other tasks?

Law firm support staff typically include secretaries, receptionists, office managers, and the often-indispensable paralegals. Paralegals may do much of the grunt work otherwise assigned to new associates, from witness interviews to document review to preliminary legal research. If, however, they’re called upon to write legal documents, they never sign anything they write; and it would be quite risky for a lawyer to send out a paralegal’s work product without reviewing it first.

Larger law firms handling family law (divorce or custody) work, insurance defense, and/or criminal law may have a private investigator on retainer or even on staff. A smaller firm in these areas of practice would hire an independent investigator as needed.

Junior associates will almost certainly share a secretary with one or more other attorneys. This can be quite frustrating if, as is often the case, the secretary also works for a senior associate or a partner. Even though the senior attorney may be the one expecting the newbie to turn out work in a hurry, the newbie’s work is last on the secretary’s priority list. This will be a more important obstacle if a story is set before personal computers became standard equipment for professionals. If every document a lawyer turns out has to be typed (from handwritten or audiotape drafts) by a secretary, and then revised by the same secretary, that secretary holds the lawyer’s fate in her (in that era, almost certainly “her”) hands. **The evolution of a new lawyer’s relationship with an experienced and possibly prickly secretary could be an important secondary theme in the story.**
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G. Up or Out: the Partnership Track​
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LAW FIRMS ARE GENERALLY owned by the more senior lawyers as partners. (Technically, whether the firm is a simple partnership, an LLC (limited liability company), or something else may vary.) Most of the lawyers in a mid-size or large firm aren’t partners and have no ownership interest in (and no individual liability for obligations of) the firm. They’re employees. Traditionally, as already mentioned, these employees are called associates. Again traditionally, they’re hired in bulk, winnowed out over some period (say five to seven years), and then sent on their way if they don’t “make partner.” Junior associates are cannon fodder. More senior associates, if they’re smart, pay a lot of attention to whether the partners are likely to vote them an invitation to the partnership, and have an exit strategy in place in case the indications aren’t favorable. “Lateral” movement from one law firm to another, at a comparable or more senior level, is quite common for associates who have made it past the first two or three years.

For other possibilities, see the discussion of “staff attorneys” and “of counsel” arrangements, above (2.F.).
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H. In-House Counsel​
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SOME LAWYERS, USUALLY lawyers with at least a few years of law firm experience, work for good-sized businesses as in-house counsel. In-house counsel have very different outlooks and responsibilities from lawyers in law firms or with their own law practices. Lawyers who haven’t dealt with in-house attorneys much will not necessarily be prepared for these differences.

Lawyers are a law firm’s reason for existence, and are therefore on the upper rungs of the firm food chain (though a valued legal secretary or paralegal may in practice outrank a junior associate, or a staff attorney who isn’t on the partnership track). In-house counsel sometimes get considerably less respect from the corporate hierarchy, though as noted below, they may command much more respect outside it. Corporate officers sometimes view in-house counsel as necessary nuisances who habitually try to obstruct the corporation’s way of doing business. If such officers ask for a legal opinion, and the opinion isn’t what they wanted to hear, in-house counsel may be instructed to check with outside counsel, even if outside counsel has less experience than the in-house attorney.

The in-house counsel’s position vis-à-vis outsiders, including any outside law firm the company hires, is likely to be considerably more exalted, especially for a company’s general counsel. The general counsel will often have a large staff, as well as the ability to choose which law firm will receive the company’s lucrative business when hiring outside counsel becomes necessary. If, at any point, outside counsel and the in-house general counsel disagree on such matters as the wording of a settlement, general counsel is likely to prevail.

Being an in-house counsel can also be even more lucrative than being a partner in a successful law firm, though this will depend on the particular compensation package and on how well any corporate stock included in that package performs in any given year. Many corporations recruit top associates from major law firms for such positions. Along with the other benefits, in-house counsel positions tend to have saner and more predictable hours than senior associates, or even partners, in law firms can expect.

In-house lawyers often have to be generalists, familiar with any legal area that could come up and in which they may need to supervise outside counsel.

Any lawyer moving from a firm or a solo practice to an in-house legal department will have habits to un-learn. A lawyer charging by the hour (or more likely, by the tenth of an hour) has little incentive toward brevity or efficiency. In-house counsel, on the other hand, are expected to take up as little of the employees’ and officers’ time as possible. Also, the lawyer can’t go into a discourse on the various possibilities and the likelihood of various outcomes. They will have to go with the answer most likely to be accurate, and to appear decisive. And that answer may well be given in a quick phone call rather than a detailed memo.

In-house counsel will have to learn the office hierarchy, generally far more involved than a law firm’s, so as to know who’s entitled to take up their time with a question.

A lawyer who hasn’t had much direct client contact and moves to an in-house position will have to get used to communicating with lay folk — and with figuring out what important information those folks don’t know enough to volunteer, so the lawyer can ask the right questions. 

In some jurisdictions, though these may now be in the minority, attorney-client privilege (discussed in 4.D.) doesn’t always apply to communications between a corporate officer or employee and in-house counsel. This could be yet another reason that in-house attorneys often respond to questions with a phone call rather than a memo.

If a story involves a large company, **the writer could feature some interesting conflict between the in-house attorney responsible for hiring and overseeing outside counsel and the outside attorney(s).**
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1. Another Option: Working on Retainer
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A COMPANY (OR, CONCEIVABLY, some wealthy and/or particularly litigious individual) that wants to have an attorney at their beck and call, but doesn’t want to employ in-house counsel (2.H., just above), could instead arrange to keep an attorney “on retainer.” This use of “retainer” should not be confused with a one-time payment an attorney receives at the beginning of a case, or with “retainer agreements” setting the terms of a single attorney-client representation. Instead, this means paying an attorney to be on call, to take the client’s cases as they arise. The payment will probably vary with both the attorney’s reputation and the likelihood and frequency of work for this client.

The existence of such a relationship might not prevent the court from granting an attorney’s motion to withdraw (see 4.I. and 25.M.).

	[image: ]
	 	[image: ]


[image: ]

​I. The Out-of-Towners: Pro Hac Vice and Reciprocity​
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AN ATTORNEY FROM THE city can show up in a small town courtroom, and the only problem may be the judge’s or jury’s feelings about snooty city folks. But what if a party tries to bring in a lawyer from out of state?

There’s usually a way for lawyers to file a temporary, just-this-once appearance without being a member of the state bar. (The rules governing such temporary appearances are more likely to be found in the court rules about admission to the bar than in the trial rules.) This is most often called appearing “pro hac vice.”

Typical requirements for appearing pro hac vice include having a member of the state bar as a sponsor of some kind. The sponsor may need to act as co-counsel in the case, at least on paper. In practice, even if it isn’t required, the sponsor or some local lawyer will usually handle routine appearances and filings. The out-of-town attorney may also have to pay some sort of fee. Finally, there’s a limit on how often a lawyer may make such an appearance: one may not use repeated pro hac vice applications as a way to practice in two adjoining states without belonging to both states’ bars.

It’s possible that some state or local rules may require the applicant to show that no one locally available could handle this kind of case. (The Indiana Supreme Court had to step in a few years ago and explain that a particular local rule did not, in fact, include this obstacle.)

What if the lawyer has come to stay? Will they have to take the new state’s bar exam, just like the newbies?

That depends. There’s no standard approach. Per a chart prepared by the American Bar Association (ABA), half the states have some amount of “reciprocity,” allowing lawyers from elsewhere to practice law without jumping through all the hoops required of brand-new attorneys. (For more on those hurdles, see 2.B.) Some states require anywhere from one to seven years of prior law practice. Some also require that the relocating attorney take at least some of the exams new attorneys must take. These might include the multistate portion of the bar exam, and/or a similar multistate exam covering professional responsibility (aka legal ethics). A possibly increasing number of states will allow those who have passed the Uniform Bar Exam, or UBE, to use those prior exam scores for admission.

A few states have reciprocity deals only with a small number of other states, or impose additional obstacles to lawyers not on such a list.
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J. Legalese​
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LIKE ANY TRADE, LAW uses its own language. Much of it (but by no means all) is loosely descended from Latin, and you’ll hear the term “law Latin” used to describe words that started out as Latin and have acquired distinct meanings in the law biz. There are also specialized meanings of common English words.

There’s another, more derogatory term often used for the way lawyers talk and (especially) write: legalese. This is often used for phrases, sentences, or longer passages, as well as for individual words.

Here’s a small sampling of this specialized legal vocabulary. Please do not feel that you should plow through all these definitions, in order, before reading further! You can skip ahead immediately or at any point, returning to this section if and when you feel the need. You can also consult the Table of Contents or the Index to see if there’s a more detailed discussion of a word or phrase.

If there’s a word in the definition that you don’t understand, check whether that word is defined earlier or later in the list. NOTE: any author recording an audio book or doing public readings should check the pronunciation of these and other such terms.


>> Accessory: one who helps someone else prepare for a crime or get away with it. Accessories aren’t actually present when the crime goes down. An accessory can’t be convicted if the criminal they supposedly helped isn’t charged with the crime or gets acquitted.

>> Accomplice: one who assists in committing a crime and is actually on the scene when it occurs. An accomplice can be charged and convicted even if the mastermind isn’t.

>> Additur: a judge’s increasing the amount of damages awarded by a jury (allowed in some courts in limited circumstances).

>> Admonition: an instruction from judge to jury, telling the jury to ignore something that just happened in court (whether it’s testimony or some incident).

>> Affidavit: a written statement made under oath or (the nonreligious equivalent) made with an explicit acknowledgment that there are penalties for perjury.

>> Aggravating: usually used with “circumstances,” meaning some fact pattern that makes a crime or a criminal worse; the opposite of “mitigating.”

>> Allege/allegation (used in other contexts, but especially often in legal lingo): claim, assert/assertion, as in a complaint or indictment.

>> Answer: a defendant’s initial response to a complaint.

>> Appellant: the party initiating an appeal.

>> Appellate: the adjective for “appeal.”

>> Appellee: the party dragged into an appeal by the appellant.

>> Arraignment: the proceeding at which a criminal defendant is officially informed of the charges against them (sometimes combined with a bail hearing).

>> Bail: money a criminal defendant has to “post” (give to the court, to be held by the court or some company the court picks) before being released from jail, as a guarantee to ensure that the defendant will show up for trial.

>> Bailment: not related to bail (except linguistically), bailment is a temporary agreed transfer of
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