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INTRODUCTION

America has a secret justice system. In this system, decisions are hidden from the public and cannot be appealed. Judges decide their own powers and are often paid for by the companies they are supposed to judge. In any other system of justice, this would be called bribery. Lawyers call it “forced arbitration,” and it touches virtually every part of your life.

Whether you realize it or not, you joined this system when you bought a phone or opened a bank account, drove an electric car or went to a hospital. When you did, you gave up your right to sue any of these companies if they cheat you, deceive you, or discriminate against you. And even if you never planned to go to court, your inability to do so changes how these companies treat you: whether they listen to your complaints or refund your purchase, treat you well or treat you at all. In fact, the way that the businesses you buy from and work for deal with you today can be explained in large part by the emergence of this secret court system. And yet most Americans don’t know that it even exists.

This, it seems, was the case for Jeffrey Piccolo and his wife, Kanokporn Tangsuan. Tangsuan had severe food allergies, so when the couple planned a trip to Disney World in 2023, they needed to find restaurants that would accommodate them. For dinner one night they chose Raglan Road—a faux-Irish pub in the Disney Springs area of the larger Walt Disney World resort—which supposedly prioritized patrons with allergies.1

At dinner, the couple was cautious. As alleged in a subsequent lawsuit, they repeatedly asked their waiter if their meal could be prepared without allergens, and the waiter repeatedly assured them that it could. When some of the dishes came out without labels marking their food as safe, they questioned the waiter again, and the waiter again told them that the food was fine to eat. Assuaged, the couple dined without incident, after which Piccolo returned to their hotel room while Tangsuan went shopping. But within an hour of walking the Disney promenade, Tangsuan started struggling to breathe. Stumbling into the nearby Planet Hollywood, she collapsed on the floor.2

Piccolo’s mother, who’d been traveling with the couple, tried to call Tangsuan. A passerby answered the phone and told the family to go to the hospital immediately. There, they were given the news: Tangsuan had died. According to the medical examiner’s subsequent investigation, the cause was an anaphylactic reaction to elevated nut and dairy in her system.3

Piccolo, the grieving husband, eventually sued Disney and the company that owned Raglan Road for negligence.4 But at this point, Disney did something unfamiliar to most Americans, though entirely expected by almost any lawyer: It tried to move Piccolo’s case from open court into the shadows of arbitration, a private system of justice that, as we will see, favors corporate defendants.

Disney claimed that Piccolo had agreed to “arbitrate” his dispute: That is to say, Disney claimed he had given up his right to have his complaint heard in court and had agreed instead to have his case heard by a private judge, or “arbitrator,” who would be paid for by Disney itself.5 According to Disney, Piccolo gave up his right to go to court when he consented to the terms of service in the Disney+ account he’d opened about four years earlier and again when he bought his tickets to Disney World.6 It seemed wildly unfair that by subscribing to a streaming service years before, Piccolo could now be prevented from suing over the death of his wife. But in its effort, Disney was well represented: One of its lawyers was a former justice of the Florida Supreme Court.7 And more than just people, Disney had the law on its side. For judges have made clear that Disney almost certainly could, if it chose, have Piccolo compelled into this opaque system of justice.

Fortunately—to the extent that such a word can be used—the surreality of Disney’s argument drew national attention. The New York Times, NBC, the BBC, and The Washington Post all covered the story that allegations of Tangsuan’s wrongful death could be kept from court simply because her husband had subscribed to a streaming service.8 On social media site X, users joked that “the joy of watching bob’s burgers on Disney+ is slightly diminished knowing Mickey is legally allowed to hunt me for sport because I signed up for the streaming service.”9 Under the crush of bad publicity, the company abandoned its effort to compel Piccolo into arbitration. Disney’s contrite chairman of experiences said in a statement that “at Disney, we strive to put humanity above all other considerations.”10 Disney agreed to litigate the death of Piccolo’s wife in court, where the defendants denied the allegations, and the case remains ongoing.11

“Jane Doe” was not so fortunate. Doe worked on an enormous cruise ship for Royal Caribbean, the Vision of the Seas. In early 2004, one of the ship’s security guards invited Doe and others to celebrate Christmas and New Year’s in his cabin. As subsequently alleged, Doe accepted a drink from the guard and quickly passed out. When she woke up, her breasts felt sore, and back in her cabin’s shower, she noticed that one of her nipples had been cut. Doe confronted the guard, who admitted that he’d sexually assaulted her while she’d been asleep.12

In subsequent court filings, Doe said she reported the attack to her supervisors and that, under questioning, the guard once again admitted that he had drugged and raped Doe.13 But, as Doe claimed, this is where Royal Caribbean itself came into play. Doe said that the company and its lawyer discouraged her from reporting the crime to the police.14 She alleged that the security guard who she said raped her was not put in the ship’s brig or restricted to his cabin.15 She said that when she did ultimately report the crime, Royal Caribbean’s lawyer pressured her to stop pursuing the matter, and the company later fired her. And she alleged that she was never provided medical care, HIV/AIDS testing, or rape counseling.16 (Royal Caribbean did not respond to a request for comment for this book.)

Doe eventually sued Royal Caribbean for negligence and failure to provide adequate medical treatment, among other allegations.17 But the cruise company demanded that she be compelled into arbitration, this time in the Philippines, where she had first been hired.18 Doe opposed, claiming that she had not actually read or known about the arbitration clause associated with her employment agreement. But without national attention on her case, there was nothing standing between her and settled law. The district court in the United States, deciding whether to send her case to the Philippines, explained that, “despite [Doe’s] persistent plea, horrible facts alone are insufficient to persuade this Court” to abandon precedent.19 The court compelled Doe to arbitrate her claim abroad, and the outcome of her case was never made public.

Like Jane Doe, so many people have tried—and largely failed—to avoid being forced into arbitration. An eighty-seven-year-old nun with dementia who was allegedly raped at an assisted living facility.20 A child who was reportedly sexually assaulted at military school.21 A woman whose cervix and spine were apparently fractured when the Uber she rode in ran a red light and crashed.22 Students whose lenders allegedly propped up the sham vocational school they attended.23 All tried to avoid being forced into these secret courts. All of them failed.

Why would these people fight so hard on this seemingly technical issue? To understand why forced arbitration is so dangerous, it’s important to understand how our traditional system of justice typically works.

In America, for the cost of a filing fee, you can sue someone in state or federal court. There, you can file a “complaint” laying out your allegations. If that complaint meets certain prerequisites, you can collect information—through the process known as “discovery”—from the person or company you sue. You can file motions, requiring the judge to rule on important issues in your case. You can have your case decided by a judge or a jury, either of whom are paid for by taxpayers. And if you lose, you can appeal to a higher court. Whatever the outcome, the facts of the case will be publicly available, and any written decisions will form a precedent upon which future litigants can rely.

None of that is necessarily true in forced arbitration. Arbitration is a private alternative to the American justice system in which parties have their disputes heard by an “arbitrator”: the system’s equivalent of a judge, often a retired judge or lawyer in private practice. Like a judge’s, the arbitrator’s decision is binding. But unlike a judge’s, the arbitrator’s decision generally is not made public, or sometimes even written down (some companies explicitly contract so that it is not).24

Arbitration is simple, but you cannot rely on courts’ robust rules of discovery to collect information. You cannot have your case heard before a jury. You likely cannot appeal the decision of the arbitrator. And whether you win or lose, you can almost never create precedent for those who follow you: In other words, every person who has a complaint against a company must start anew, with no assurance that their case will be treated like those before them.

Most importantly, when you litigate a case in court, the judge is paid for by taxpayers; no one party pays for their service. In forced arbitration, companies not only help pick the arbitrators who oversee their cases but also often pay for the proceedings.25 Arbitrators are thus naturally inclined to rule for the party that is, in essence, their employer. For arbitrators, unlike federal judges with lifetime tenure, how they rule can directly affect how—or whether—they stay employed.

The statistics bear this out. In small claims courts—which, as the name suggests, are designed to handle disputes concerning a few thousand or tens of thousands of dollars26—consumers win as often as 89 percent of the time.27 In cases before the two leading arbitration firms, however, consumers win just 21 percent and 33 percent of the time.28 Those who represent themselves before one firm win as little as 6 percent of the time.29

In its extreme, arbitration can be a cruel and lawless system. Consider what reportedly happened to Debbie Brenner. Brenner hoped to become a surgical technician and enrolled in a for-profit college.30 The school she chose was allegedly a disaster: Without some medical tools, students learned to use them from pictures instead, and teachers who decided not to come to class simply left out tests for their students to copy.31 After two states sued, the school settled for more than $8 million.32

Brenner and other students sued the school and its owner for fraud. But because of the contracts they had signed, they were compelled into arbitration, which was conducted at the very office of a law firm defending the college in the case.33 Brenner and the other students had former teachers and a school administrator testify on their behalf. Even one of the school’s own witnesses confessed to being troubled by its pursuit of profit. As the witness told The New York Times, “It broke my heart to see these kids treated as dollar signs.”34

Yet the arbitrator—a lawyer who elsewhere wrote about how companies can limit their legal liability—ruled for the school.35 In what The New York Times characterized as a “rambling” 313-page decision that touched on Jell-O and Botox, the arbitrator declared that for-profit colleges were an “invaluable service to the public” and that it was the students’ fault if they did not recognize the school’s promises as mere “puffery.”36 Most importantly, he ordered Brenner and the other students to pay more than $350,000 for the “hardship” they had imposed on the school and its owner through their lawsuit.37 (The arbitrator did not return repeated calls and emails from The New York Times for comment.) Brenner said that, fortunately, the school did not fight to collect.38 Years later, Brenner said that she had never found work as a surgical technician.39 Arbitration, she concluded, “took America’s right to a trial by jury, and it took it away.”40 She added, “And even today, people are clueless about it.”41

Brenner is far from alone. At the National Arbitration Forum, or the NAF, a company that handled disputes between consumers and lenders, consumers allegedly won just 0.2 percent of the time, giving them a two-in-a-thousand chance of victory.42 This was because the NAF was partly owned by a hedge fund whose debt collection companies had cases before the arbitration firm. That is to say, the NAF’s owners had a direct financial stake in the outcome of thousands of cases.43 Facing government scrutiny, the company agreed to stop arbitrating consumer disputes, but it continues to operate today.44

Supporters of arbitration will argue that these are extreme examples. In their minds, arbitration is cheaper and faster than our public courts, traits that benefit both plaintiffs (the people suing) and defendants (the people being sued).45 That can be true, at least sometimes. The problem is not with arbitration but with forced arbitration. Simpler, more private procedures may make sense for some things, such as custody disputes and divorce proceedings. But people must not be coerced into secrecy, or a forum to which they do not consent. Like sex, arbitration can be great, but it must be chosen freely. To do otherwise is illegal—or, in the case of arbitration, it should be. Given arbitration’s secrecy, finality, and bias toward corporate defendants, most people, if presented the option, would never choose to abandon our public justice system.

Now, at this point, the harms of arbitration (unless otherwise noted, “arbitration” in this book refers to forced arbitration) may seem unfortunate but somewhat abstract. This is understandable. But in fact arbitration surrounds you and almost certainly binds you. Today, nearly 80 percent of Fortune 500 companies use forced arbitration with consumers or workers.46 If you subscribe to Verizon, AT&T, or Comcast; shop at Walmart or Target; fill prescriptions at Rite Aid or CVS; drive a Ford or a Tesla; ship with FedEx or UPS; or use virtually any major bank, you almost certainly signed away your right to ever sue those companies.47 Beyond these name-brand companies, you may have also agreed not to sue over your health insurance, your parents’ nursing home, or your child’s car seat.48 If any of these systems fail—if someone gets sick or dies needlessly—there is little that you, or American courts, can do.

And it’s not just what you buy: It’s where you work. Today, more than 55 percent of nonunion private-sector workers—some sixty million people—are subject to mandatory arbitration, up from just 2 percent in the early 1990s.49 This means that if you’re cheated, fired, or discriminated against by your employer, you may no longer have access to our public justice system. And while arbitration is unfair, it is also unequal. Black workers are more likely to be bound by arbitration than white workers, and women are more likely to be bound than men.50

Even if you never planned to sue the company you buy from or work for, your inability to do so changes how they treat you. Wells Fargo, for example, allegedly created millions of fraudulent accounts for its customers, and charged them millions more in fees, by reportedly forging their signatures and faking their consent.51 But when consumers sued in court, they were compelled into arbitration, a process that, despite its promises of greater efficiency, has dragged on for years.52 (In a settlement with the government, Wells Fargo subsequently acknowledged that its employees engaged in unlawful conduct. They did not respond to a request for comment for this book.)53 When Verizon subscribers sued over various “administrative fees” that seemed like disguised rate hikes, they, too, were forced to arbitrate their claims.54 And when drivers for Uber challenged the company’s decision to defy state law and classify them as “independent contractors,” rather than as better-paid employees, Uber similarly had them compelled into arbitration, not together but individually, in hundreds or thousands of separate cases. Few drivers could afford the money or time to pursue such arbitrations alone.55

The point of these examples is that the indignities you face every day with the companies you work for or buy from can be explained, in part, by their ability to force you into arbitration, as few people can pursue their cases in this private system of justice, and fewer still can win. The hidden fees and small scams, to say nothing of major frauds, discriminations, and endangerments, are all made possible by this loophole around our ordinary justice system. Meanwhile, public enforcers like state attorneys general and the Consumer Financial Protection Bureau are being stretched thin, or dismantled entirely, and cannot address more than a minuscule fraction of the violations that companies shield through forced arbitration. Thus, to the extent that it feels like companies are increasingly lawless, it is because they are, in fact, increasingly above the law.

Lower-court judges have despaired over this trend. One judge, forced to compel into arbitration students who were allegedly defrauded by a for-profit college, complained that, “while required by the [law], this result strikes the court as manifestly unjust.”56 Another judge felt that it was “unconscionable and senseless to compel families to arbitrate wrongful death claims against a negligent nursing home.”57 Yet another complained that “there are certain elites in this country who don’t trust juries.” He added, “The future of our jury system is very much in danger.”58 These were not “activist” judges: All three were once appointed by President Ronald Reagan.

Yet the interesting thing is that forced arbitration, which is reviled by our lowest courts, was created by our highest. In response to a supposed “litigation explosion,” the US Supreme Court empowered companies to compel their customers and employees into this secret justice system. Through the years, the justices expanded the reach of these secret courts, not just to decide if contracts were violated but to determine if laws were broken, and they gave arbitrators the right to define their own powers. More than just empowering arbitrators, the Supreme Court declared those arbitrators’ decisions to be largely unreviewable by ordinary judges. In this way, the court made our public justice system powerless to stop our private one.

But while the court’s conservatives created this parallel justice system, they were not driven by “originalism,” “textualism,” or any of the other ideologies that supposedly motivate the right-wing legal movement. No, as we’ll see, for the conservative justices and supporters of the secret courts, one purpose—perhaps the primary purpose—of forced arbitration is to end what are known as “class-action lawsuits.” Though the term is often used, it is frequently misunderstood. With a class action, one person, or a few people, can represent everyone who’s been harmed in the same way: all the people who got cancer from a diet drug, for instance, or all the people who lost a family member in a specific plane crash. By joining a “class,” people can bring one lawsuit instead of hundreds, thousands, or millions. And by saving costs, they can bring suits over small harms—a cellphone carrier’s hidden fee, or an airline’s illegal refund policy—that would be unaffordable to pursue alone.

Arbitration breaks that system. Because many companies require that their customers and employees not only arbitrate their claims, but do so individually, each person typically has to pay for their own lawyer. This makes all but the most serious cases unaffordable to most people. Yet the US Supreme Court has made clear that these agreements are enforceable, even when they make it impossible for people to pursue their claims. As one lower-court judge put it, “The realistic alternative to a class action is not 17 million individual suits, but zero individual suits, as only a lunatic or a fanatic sues for $30.”59 Our highest court has ensured that this is so, abandoning supposed commitments to “originalism” or “textualism” when they stood in the way of accomplishing blunt policy goals.

The result is a massive change in how we govern ourselves, made not through elections and elected officials, but through the courts. And it has been terrifically successful, if judged by sheer numbers of cases. Forced arbitration is now enormous: In 2022, more cases were filed with a single arbitration firm than in the entire federal civil court system.60 As a result, it is far harder to bring a case to court against a big company than it was just a generation or two ago.

But to this point, you might think, is that perhaps a good thing? After all, aren’t our courts clogged with frivolous lawsuits and the ambulance-chasing lawyers who bring them? Perhaps, though it’s important to realize that many millions of dollars have been spent to make you have that belief. For decades, a handful of the businesses most likely to be sued—like tobacco and chemical companies—worked to convince people that the lawyers who represent the most vulnerable people in our society are the problem, not the lawyers who represent the most powerful. These industries pushed virtually every arm of government to make it harder for people to sue when they were hurt, and even harder to collect money when they won. And these businesses helped to break the business model of trial lawyers, one of the few groups with money and political influence that also represent ordinary people. This has upset the balance of power between companies and those who are harmed by them, and now, as students are defrauded, borrowers are bilked, and employees are discriminated against, the problem we face today is not that of frivolous lawsuits, but of none at all.

Alternatively, you might think that if you, a sophisticated person, were faced with arbitration, you could find a way to escape it. Quite likely, however, you could not. Failing to notice an arbitration clause, courts have made clear, is no excuse,61 and people in situations likely more extreme than yours have been compelled to arbitrate their disputes. As
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Praise for

WHEN COMPANIES RUN THE COURTS

“Ballou is one of our most insightful analysts of the modern American legal system. This careful study should be required reading for anyone concerned with how the courts really work—and what can be done to make the judicial system fairer. Forced arbitration is a serious problem that needs to be confronted head-on. Ballou shows us the way.”

—Simon Johnson, Nobel laureate and coauthor of Power and Progress

“Ballou exposes a made-for-TV story of wealthy corporations collaborating with Republican-controlled courts to create a coercive, barely legal process: forced arbitration. The near-conspiracy-level story of corporate greed is as readable and propulsive as it is maddening. Unlike much of what ails our legal system, however, there are ready fixes that Ballou offers readers. For those looking to understand an overlooked aspect of our two-tier justice system and do something about it, When Companies Run the Courts is a must-read.”

—Leah Litman, New York Times bestselling author of Lawless

“In Frank Capra’s America, everyone can have their day in court. In the real world, however, we are all subject to another justice system, tilted toward large corporations in ways that are maddeningly opaque and abusive. Ballou explains how we got here and what’s to be done about it in this illuminating, lucid, and righteously furious account.”

—Jesse Eisinger, Pulitzer Prize–winning author of The Chickenshit Club

“Most people don’t know about forced arbitration, but they’re certainly hurt by it, and so is democracy: It’s the reason why you can’t sue companies when they cheat you, discriminate against you, or even kill someone you love. When Companies Run the Courts shines a light on this shadow justice system that takes public justice and hides it in corporate control.”

—Zephyr Teachout, author of Corruption in America

“When Companies Run the Courts is essential reading for every American compelled to sign fine-print, standard-form contracts to get a cell phone, rent a car, use a credit card, or download a rideshare app. Ballou’s analysis is brilliant, his writing is engaging, and his book makes what could be a heavy legal topic into page-turning reading. This book not only illuminates how we got to a point where people are routinely stuck with unjust contracts dictated by corporations, but it will make you hopeful about how to fix it.”

—Lisa Graves, author of Without Precedent

“Individuals harmed by corporate defendants are more likely to be struck by lightning than to prevail in forced arbitration. Ballou pulls back the curtain on this insidious and rigged program. This should be required reading for anyone seeking protections in the marketplace.”

—Linda Lipsen, CEO, American Association for Justice

“Ballou does an absolutely masterful job of explaining to a general audience what’s wrong with forced arbitration. For people who feel that companies are above the law, When Companies Run the Courts shows that they’re right, and why. Most importantly, it tells people what they can do about it.”

—David Horton, professor of law, UC Davis School of Law
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