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INTRODUCTION

EMBRACED BY LAW

I married my husband, Ron Stoneham, on August 8, 2009. Guido Calabresi, a federal appellate judge, performed the ceremony on his farm in Woodbridge, Connecticut. Guido was dean when I enrolled as a student at Yale Law School. By the time I graduated in 1996, President Clinton had appointed him to the Second Circuit Court of Appeals. I worked for him after graduation as a clerk, then joined the Yale Law School faculty. He mentored me on the path to tenure, which I received in 2003. In 2006, I became the inaugural Guido Calabresi Professor of Law. My husband ribs me for having taken Guido’s name but not his.

Guido took me and Ron aside before the ceremony. At the time, Connecticut recognized same-sex marriage, but the federal government did not, due to a law styled the Defense of Marriage Act (DOMA). Guido said: “You’re the first same-sex couple I’ve married. When I’ve married couples in the past, I’ve always said, ‘By the power vested in me by the state of Connecticut and the United States of America, I now pronounce you married.’ Now, because of DOMA, I can’t marry you under federal law. But I also can’t find it in my heart to treat you differently from any other couple.” The skin around his blue-gray eyes crinkled with lawyerly pleasure. “So when I speak of ‘the power vested in me by the United States of America,’ I will be referring to my authority as a federal judge to marry you under state law. But the words will remain the same.”

Then he hugged us. I could feel his heart beating through his judge’s robe. I thought how odd it was to be embraced by the law. The great law professor Robert Cover wrote that judges sit atop a pyramid of violence “dealing pain and death.” Usually, being “apprehended” by the law is a terrifying experience. Yet at that moment, I understood marriage as the rare place where law and love converge.

Marriage is a major life event for most people. Yet I think it still carries an extra jolt of wonder for same-sex couples. It runs so counter to what we have been told about the lives possible for us. I was born in 1969, the year of the Stonewall Riots. Had I been born a generation earlier, or in a different country, my current life would be unimaginable. Monique Wittig, born in 1935, wrote in 1980 that the heterosexual contract was simple: “you-will-be-straight-or-you-will-not-be.” Paul Monette, born in 1945, wrote in his 1992 memoir: “Until I was twenty-five, I was the only man I knew who had no story at all. I’d long since accepted the fact that nothing had ever happened to me and nothing ever would.” Andrew Sullivan, born in 1963, gave the gay community more hope in his indispensable 1995 work Virtually Normal, which argued for same-sex marriage. Yet even that manifesto ended by touting how the tendency of gay people not to have families of our own benefited society: “The displacement of family affection onto a broader community also makes the homosexual an ideal person to devote him- or herself to a social institution: the university, the school, the little league, the Boy Scouts, the church, the sports team.” He concluded: “Scratch most of these institutions and you’ll find a homosexual or two sustaining many of its vital functions.”

I remember reading Sullivan’s book when it was published. I had just embarked on my legal career. While I did not consciously take his words as a prescription for my life, I recognized that they captured how many expected me to live. Yale was then considered the Ivy with the highest gay population (as one wag put it: “One in four, maybe more; one in three, maybe me; one in two, maybe you!”). Yet even pro-gay colleagues would ask if I wanted a family, in a twist on how my straight female classmates would be asked if they wanted a career. In 1998, many colleagues assumed I would not settle down or have children. One encouraged me to become dean because I would have no family to balance against the rigors of the job.

These expectations fulfilled themselves. I repeatedly chose work over relationships. Work brought pleasure—stature, awards, promotions, raises. Relationships caused pain in my family of origin, and, because of my own internal conflicts, in me. Put differently, achievements that might seem unusual—attending good schools, getting tenure, writing books—have seemed relatively ordinary to me. Because I had been given every advantage growing up, these paths were marked. In contrast, the more common milestones—falling in love, marrying, raising children—seemed unattainable. Long after I achieved tenure, I retained a devotional relationship to my career. I worked every weekend, accepted every committee assignment, and assumed extra student supervisions. The school handsomely rewarded me. Still, I risked marrying an institution.

Thankfully, this changed in my thirties. While such atmospheric shifts are hard to pinpoint, I think of 2003, when the United States Supreme Court struck down criminal bans on sodomy and, in the wake of that decision, the Massachusetts high court issued a decision legalizing same-sex marriage in that state. As same-sex marriage became a possibility, friends and family began to push me to get my personal life in order. They imposed the social discipline to which I had seen my peers subjected in their twenties. I welcomed the chivvying. I finally had not only the permission but also the pressure to go the way I yearned to go.

I left Yale in 2008 to move to New York University. I had met Ron during a sabbatical visit to that institution. I was in my late thirties, he in his late forties. The first thing I noticed about him were his eyes—one gray and one gray streaked with copper—like light breaking a storm. I thought: This landscape could keep me indoors. I felt attracted to him in the most literal sense—I knew I would rather be in the same state as he, the same city, the same building, the same room. I knew, quickly, that I would marry him, if he would have me.

Ron and I are ideologically progressive but temperamentally conservative. We both wanted what our parents had modeled for us—life-long marriage and children. “Don’t wait,” Guido said during our wedding. “You were born to be parents.” We needed no encouragement. We had already started attending sessions of “Men Having Babies” at Manhattan’s Lesbian, Gay, Bisexual and Transgender (LGBT) Community Center. One reason we wanted to get married was to provide our children the protections of the institution. We now have a daughter and a son.

I always wear a suit to teach. A colleague once asked why. I said I did so out of respect for an honorable profession. He guffawed, observing that most of my students would become big-firm lawyers whose profession would consist of helping corporations wage war. I remain unrepentant. My own life has deprived me of any capacity to be cynical about the law. Every time I needed a legal gate to open, it opened. When I first came out as gay in the early 1990s, the law had changed in most states to decriminalize sexual acts between men; when Ron and I wished to marry, the law in Connecticut allowed it; when we wished to have children, surrogacy and adoption laws permitted us to do so. To be sure, those legal changes did not happen independently of cultural and political transformations. Still, without concrete legal reform, I might have had no husband, no daughter, and no son. Now it is that life that seems unimaginable.

—

When Ron and I married, a major legal development was unfolding on the other coast. Filed on May 22, 2009, Perry v. Schwarzenegger challenged the constitutionality of California’s Proposition 8, which had amended the state’s constitution to limit marriage to one man and one woman. The amendment withdrew equal marriage rights from same-sex couples six months after the state’s supreme court had recognized them. The Perry case was distinctive because it assailed a state’s prohibition of same-sex marriage on federal constitutional grounds. That meant the case could reach the United States Supreme Court. It also created a media frenzy because it was filed by the odd couple of David Boies and Ted Olson, the superlawyers who had squared off in Bush v. Gore.

At the time, only four states had legalized same-sex marriage. Moreover, a majority of states had in recent years enacted or reinforced bans on same-sex marriage. The Supreme Court generally does not tread far ahead of public opinion. For this reason, leaders of the major gay-rights organizations—many of whom I regarded as friends and colleagues—passionately opposed the suit. The movement lawyers worried that Boies and Olson would rush this case to a defeat at the Supreme Court. They could then return to their lucrative corporate practices, leaving the gay-rights lawyers to pick up the pieces. Those shards could scatter far, given that the consequences of an adverse ruling might not be confined to marriage. As gay-rights advocates had witnessed in the aftermath of a devastating loss before the high court in 1986, the constitutional logic that justifies discrimination in one area can be extended—by lower courts, state officials, and others—to fuel discrimination in different realms. Undoing the effects of an adverse ruling could also take years—perhaps decades. Even if a new majority believes that a case was wrongly decided, the Supreme Court is loath to overrule its precedents. To support the Boies and Olson case seemed like a betrayal of my community.

For this reason, I kept a wary distance: I did not attend the trial in January 2010, and publicly expressed my reservations about it. Yet I was naïve to think I could evade it. David Boies was a trustee of my law school. My students lobbied me to get him on campus—primarily to challenge what he had done. In April 2010, I moderated a discussion that included him, Matt Coles, and Paula Ettelbrick. Coles, an American Civil Liberties Union (ACLU) attorney, had helped formulate the national LGBT movement’s incremental strategy for marriage equality—the strategy that Boies and Olson, by filing Perry, had upended. Ettelbrick, who had served in the leadership of Lambda Legal and other LGBT organizations, brought additional critiques to the table: She had long cautioned against making marriage equality the primary goal of the LGBT movement, arguing that privileging rights for married couples marginalized those who defined family in other ways. The debate was civil, but heated. Boies was unflappable.

In hindsight, Boies and Olson have been vindicated. On August 4, 2010, federal judge Vaughn R. Walker struck down California’s state ban on same-sex marriage. Only when I read the 136-page decision did I realize the magnitude of what had occurred. The opinion relied not just on legal precedent but also on the judge’s eighty findings of fact, which in turn were supported with extensive citations to exhibits, testimony, and other evidence. I personally knew several of the nineteen witnesses—including University of Massachusetts economist Lee Badgett, Yale historian George Chauncey, and Harvard historian Nancy Cott. The opinion made me curious about the twelve-day trial. Only one same-sex marriage case had gone to trial before—in Hawaii in the 1990s. While that trial ended with a ruling for the plaintiffs, a state constitutional amendment superseded the decision before it could take effect. I decided to dig further into Perry.

I vividly recall reading the three-thousand-page transcript in the case. It is the experience many readers have—perhaps the experience that defines us as readers—of “falling into” a text and not resurfacing into everyday life until we have turned the last page. Drawing on months of pre-trial proceedings (and years of arguments advanced by LGBT activists) the transcripts captured the best conversation I had seen on same-sex marriage—better than any legislative hearing, any academic debate, or any media exchange. What distinguished it from these other dialogues was the intellectual rigor of the proceedings—the submission of expert reports, the daylong pre-trial depositions of the witnesses, the testimony under penalty of perjury, the record that swallowed every word in its maw, and perhaps above all the cross-examination of witnesses on the stand. The transcript was a luminous civil-rights document. Any resentment I felt toward Boies or Olson evaporated.

My intent is not to revisit the shopworn dispute over whether courts or legislatures or direct votes by the people are the best place to resolve the question of same-sex marriage. As a practical matter, that argument is moot. Around the world the debate is occurring—and will continue to occur—in all these forums. My question is where the best conversation—meaning the most enlightening, comprehensive, and meticulous one—is happening. In this instance, the best dialogue took place in the courtroom—and more broadly, through the entire adversarial process that culminated in Judge Walker’s trial.

Immediately after Judge Walker’s decision, Boies extolled the trial form in an interview on Face the Nation. In political debates, he argued, it was too easy to “throw around opinions, appeal to people’s fear and prejudice,” and “cite studies that either don’t exist or don’t say what you say they do.” In a trial, he observed, “you’ve got to stand up under oath and cross-examination,” which made it impossible for opponents of marriage equality to prevail based on misrepresentations, speculation, and hyperbole. He continued:


When they come into court and they have to support those opinions and they have to defend those opinions under oath and cross-examination, those opinions just melt away. And that’s what happened here. There simply wasn’t any evidence. There weren’t any of those studies. There weren’t any empirical studies. That’s just made up. That’s junk science.

And it’s easy to say that on television. But a witness stand is a lonely place to lie. And when you come into court, you can’t do that. And that’s what we proved. We put fear and prejudice on trial, and fear and prejudice lost.



Journalists who covered the trial echoed Boies’s theme. Writing for the New Yorker, Margaret Talbot acknowledged the conventional wisdom that the culture wars should be fought out in the legislature, the ballot box, or even the blogosphere. However, she observed that the Perry trial showed that the courtroom could be a classroom “where the values of thoroughness, precision in speech, and the obligation to reply have a way of laying bare the fundamentals of certain rhetorical positions.” More recently, law professor Dale Carpenter criticized Boies and Olson and disputed their assessment of Perry’s import but lauded the trial itself, contending that it had revealed “the thin logic, unsubstantiated assertions and stereotypes that undergird the opposition to same-sex marriage in a way that only litigation, including testimony subject to cross-examination under oath, can do.”

Such tributes are particularly important now, when the civil trial is quietly going the way of the dodo. In the 1930s, about 20 percent of civil cases filed in federal courts were resolved at trial; in the 2000s, the figure had plummeted to less than 2 percent. Part of the reason is that courts have significantly expanded pre-trial procedures, giving litigants substantial opportunity to interrogate witnesses, review their opponents’ documents, and conduct formal settlement negotiations. Some scholars celebrate this development as a triumph of judicial efficiency, and indeed it is. Many benefits of adversarial litigation are now available without the expense and delay associated with trials. But nothing captures the full range of a trial’s advantages other than a trial itself. We must confront what is lost in surrendering this great American tradition. As much as anything, this book is a paean to the civil trial.

The proponents of Prop 8, who were the effective defendants in the suit, objected to the trial on several grounds. At various points in the proceedings—and afterward—they contended that the disputed sociological issues could not be resolved through the judicial process, that four of their witnesses decided not to testify out of concerns for their safety, and that the judge was biased because he was gay and in a same-sex relationship. I will address these criticisms as they arose in the proceedings. For now, let me say that compared to a Platonic ideal of discourse, the trial will fall short. Compared to the real alternatives, it shines.

—

I initially tried to write this book in my “constitutional law professor” voice. Yet withholding my personal reactions made the narrative feel incomplete, even slightly dishonest. I could not have been more affected by the issues in this case. During the four-year span between the filing of Perry and its ultimate resolution, Ron and I married, welcomed our daughter into the world, and then welcomed our son. When we traveled to the Supreme Court on March 26, 2013, to hear oral arguments in the case, we were riven with anxiety. Those nerves stemmed as much from the choking panic of having left our young children in a different city for the first time as they did from the case. And of course, my parental and professional anxieties were intertwined—whether we would be able to offer crucial protections to our children could be determined by the Court’s decision.

Some may question whether an individual with such a stake in the outcome could evaluate the trial dispassionately. When I consider that objection, I recall a moment on the first day of trial. Boies asked plaintiff Paul Katami if being granted the right to marry would change his relationship to his community. Opposing counsel lodged an objection, arguing that Katami was just a plaintiff, not an expert. Katami stood his ground with a cri de coeur: “I can’t speak as an expert. I can speak as a human being that’s lived it.” I speak in this book not only as an expert in constitutional law but also as a human being who has lived it. Just as our life experience may dull our faculties of perception, so too it may sharpen them.

To supplement my own perspective, I crisscrossed North America conducting over forty interviews with counsel, witnesses (including withdrawn witnesses), and other stakeholders on both sides of this debate. Piecing together this puzzle has been one of the signal pleasures of my professional life. It was also an occasion for personal transformation, as I found myself connecting at some level with every person with whom I spoke, even when we disagreed vehemently about the question at hand.

Many individuals believe the same-sex marriage debate will soon come to a close. While the Supreme Court will make a decision affecting all fifty states in the next few months, the idea that it will end the debate is fanciful. Resistance to the Supreme Court’s 1967 decision striking down bans on interracial marriage endured long past that case. And if we take a more global perspective, same-sex marriage is currently available nationwide in fewer than twenty out of some two hundred countries, while same-sex sexual conduct is still illegal in more than seventy. In eight countries, gay sex is punishable by death. I expect to be arguing for marriage equality for the rest of my life, during which time the validity of my own marriage will fade in and out like a radio signal depending on where in the world I am making the argument.

At the same time, the debate seems mature. Now that the arguments have been articulated, parsed, and refined, we can drive toward closure. Much of this occurred, of course, before and independently of Perry, through decades of litigation, grassroots activism, and political and academic debate. What struck me as I read Perry was not that the proceedings had generated new arguments but that they had forced an unusually direct, disciplined, and comprehensive confrontation between the opposing sides.

In marriage ceremonies, there is that tremulous moment where the officiant states: “If any of you can show just cause why these two may not be married, speak now, or else forever hold your peace.” As we planned our ceremony, we learned that most couples dispensed with this line. But we asked Guido to leave it in, a subtle reminder to ourselves and our guests that many of our fellow citizens felt they had just cause to object to our marriage. (I had no qualms in the ringing pause after the question was posed, though I did think wildly of that scene in Jane Eyre, when a stranger declares: “The marriage cannot go on: I declare the existence of an impediment.”) Like marriage ceremonies, trials—of any kind—are moments of cultural compression, where one must speak or bear the consequences of one’s silence. We should want both sides to have a full and fair opportunity to speak. Yet after those conditions are in place—as they were in Perry—we should want both sides to live with the consequences of what they have said—no less for a marriage trial than for a marriage.

For the processional to our wedding, Ron and I chose the Bach cantata Sleepers Wake. We both felt we were stirring from a slumber. And we felt the country and world were on the cusp of a shift comparable to the Great Awakening. As we raise our children, we feel renewed responsibility to press for that enlarged awareness. No scholar wants to exhaust his life on one argument. Yet in a real sense, we are arguing for our lives, our children’s lives, and the lives of our community. Today, when I think of what I would place before the open-minded but uncertain individual, I think of the Perry trial. I do not think any such person could read what transpired there without ending with a more favorable view of same-sex marriage. Because few will read the full transcript, this book seeks to bring the trial to the reader. Clarifying the key issues in an inflamed social controversy is something trials can do for us. Memorializing such trials is what we can do for them.
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BEFORE





1

THE PLAINTIFFS

On November 4, 2008, Ron and I watched the election returns. On the historic day that swept President Barack Obama into office, California voters passed an amendment to the state constitution banning same-sex marriage by a 52–48 margin. One cartoonist portrayed the moment as one of “Yes We Can” for Democrats across the nation but one of “No You Can’t” for same-sex couples in California. For us, the passage of Prop 8 was personal. Ron’s sister Donna and her wife had married after the California Supreme Court had legalized same-sex marriage earlier that year. Because Prop 8 might apply retroactively, it called the validity of their marriage into question.

When Ron asked what would happen next, I felt confident in my answer. I said we would move on to other states: “In California, we’ll see another ballot initiative to repeal Prop 8 in a few years.” He asked if someone would bring a federal lawsuit. “No,” I said. “It’s too soon.” I pointed out that the movement groups were all against a federal suit, and that they would talk any rogue plaintiffs out of filing, like the National Association for the Advancement of Colored People (NAACP) did on the road to Brown v. Board of Education.

I could not have been more wrong. A thirty-five-year-old political strategist named Chad Griffin disagreed that a federal challenge was premature. Griffin had watched the election returns with San Francisco mayor Gavin Newsom. The result devastated Griffin, a gay man who had raised millions to defeat Prop 8: “All I could think about was the message this sent to the kid I used to be, growing up in Arkansas.”

Born in 1973, Griffin grew up in Arkadelphia, a town of 10,000 people. Based on his volunteer work for the Clinton campaign, Press Secretary Dee Dee Myers hired Griffin when he was nineteen. One Sunday, Griffin gave a tour of the White House to Hollywood director Rob Reiner, who wished to authenticate the sets for his upcoming film The American President. The meeting sparked an important friendship. After Griffin graduated from college, Reiner and his wife, Michele, persuaded him to help them launch a foundation. Griffin shuttled between New York and Los Angeles, a commute that reflected his budding capacity to span the worlds of politics and entertainment.

With his crew cut and square glasses, Griffin looks like a head boy at an English prep school—one whose rise was preordained. In Los Angeles, Griffin established a public-relations firm that represented the Walmart Foundation and Al Gore’s Live Earth global concert series. Griffin also worked on California ballot initiatives concerning clean energy, stem-cell research, and early childhood education. In October 2008, just weeks before voters went to the polls, Griffin was tapped to turn around the flagging campaign to defeat Prop 8.

The roots of Prop 8 trail back to at least the mid-1990s, when it appeared that a Hawaii court ruling would lead that state to recognize same-sex marriage. The ruling mobilized opponents of same-sex marriage around the country, including in California, where Republican State Assembly member William “Pete” Knight—who would later become a state senator—introduced a bill to prevent the state from recognizing out-of-state marriages of same-sex couples. After his legislative efforts failed, Knight formed the Protection of Marriage Committee, which sought to accomplish the same goal through a ballot initiative that went directly to the people. Prop 22, also known as the Knight Initiative, would become a prototype for Prop 8. It passed with 61 percent of the vote in 2000, adding a provision to the California Family Code stating: “Only marriage between a man and a woman is valid or recognized in California.”

Pro-gay advocates fought back. In 2003, the California legislature bolstered the state’s 1999 domestic-partnership law. The legislation largely reduced the discrepancy between marriages and domestic partnerships to the word “marriage.”

For some, the reform fell short. On February 10, 2004, Mayor Gavin Newsom unilaterally decided to issue marriage licenses to San Francisco same-sex couples. The first couple to be married was Phyllis Lyon and Del Martin, two activists who had formed the nation’s first lesbian organization, the Daughters of Bilitis, in 1955. They had been a couple for more than half a century. Newsom’s move made national headlines. Under our system of separation of powers, the judicial branch, not the executive one, wields the power to invalidate laws as unconstitutional. Yet Newsom felt that he, too, had a “sworn duty to uphold the California Constitution, including specifically its equal protection clause.”

From mid-February to mid-March, San Francisco issued marriage licenses to roughly four thousand same-sex couples, inaugurating San Francisco’s “winter of love.” Terry Stewart, the chief deputy attorney for San Francisco, sought to extend that season. A lawyer who had worked for twenty years as a commercial litigator in San Francisco, Stewart had served as the first openly gay president of the City Bar Association. She left private practice in 2002 to move to city hall. At that point, Stewart believed San Francisco had done “all it could do” for LGBT rights and figured her portfolio would contain no such work. Little did she know that her gay-rights docket was about to explode.

Earnest and diminutive, Stewart has short blond hair and pale blue eyes that snap whenever she touches on an issue of controversy. When she spoke of the days after the mayor’s declaration, however, her eyes grew soft. The atmosphere at city hall was like a “dream state.” “It was wet and cold and drizzly,” she recalled, but “people came pouring in from all over the Bay Area and other parts of the state and other states, and probably other countries.” Staffed with volunteers, the clerk’s office kept city hall open over the weekend. The volume of calls shut down the voicemail system. “I think everyone figured that it would be likely that a court would be approached and would issue some kind of injunction, and so they didn’t think they could do it for long,” Stewart reflected. A line of same-sex couples wound tightly around the entire perimeter of city hall, waiting all night with sleeping bags, outdoor chairs, and umbrellas to get into the building in the morning. Firefighters and police officers volunteered to protect those in line. Cars drove by honking their horns.

The heady spirit outside city hall did not cross the threshold. Inside, Stewart recounted, it was “like a cathedral.” In every corner, quiet, solemn ceremonies took place. A volunteer in the Midwest had arranged for florists to send flowers to the couples. Stewart described the feelings it unleashed even—perhaps especially—in those not expecting them: “People I spoke to said they had come to get married essentially for political reasons. But it had a much deeper emotional impact on them than they expected. You’ll see pictures of people in tears.” Stewart understood the welter of sentiment: “You don’t realize the depth of emotion you have about the issue, because it’s something out of reach and you don’t want to have to feel that sadness all that time. It’s such a universal human experience that gay people have been denied. So when it’s finally within reach, you finally kind of fall apart and think—Oh my God. It’s a mixture of grief and joy all at once.”

I knew what she meant. While I never opposed marriage equality, I routinely covered critiques of marriage in my early years of teaching. For me personally, however, much of my skepticism about marriage turned out to be sour grapes. A way to maintain social equanimity when one cannot participate in such a universal experience is to dismiss its importance. When Guido married us, some internal wall of denial crumbled. Usually, one sets goals and then attains them (or not). Yet I understood marriage as my heart’s desire only at the moment that desire was satisfied.

In March 2004, the California Supreme Court ordered San Francisco to cease issuing marriage licenses to same-sex couples pending its decision. Five months later, the court found the Newsom marriages had never been valid. It pointed out that allowing mayors to enforce their own interpretations of the constitution would undermine the rule of law; a mayor could just as easily refuse to enforce restrictions on assault weapons if, in his or her personal view, such restrictions violated the Second Amendment.

The reasoning was cogent; its effect, devastating. The state sent each of the four thousand same-sex couples a notice that their marriages were void. The letters asked if the couples wanted their registration fees refunded or donated to charity. As Lyon observed: “Del is eighty-three years old and I am seventy-nine. After being together for more than fifty years, it is a terrible blow to have the rights and protections of marriage taken away from us. At our age, we do not have the luxury of time.”

Nevertheless, the ruling placed an almost coy emphasis on the court’s openness to a challenge to Prop 22 brought through proper channels. The mainstream LGBT litigation groups, including the National Center for Lesbian Rights (NCLR), Lambda Legal, and the ACLU, took the hint. In March 2005, a state trial court duly entertained such a challenge in a group of cases, ultimately known as the In re Marriage Cases. Stewart pushed for a trial, but said (with a short laugh) that she “failed miserably.” On the basis of written submissions alone, Judge Richard Kramer held that the California Constitution required that same-sex couples be allowed to marry. The California legislature also got involved, becoming the first in the nation to pass a bill legalizing same-sex marriage. Gov. Arnold Schwarzenegger vetoed the bill. In 2006, the California Court of Appeals reversed the lower court in a 2–1 decision. In October 2007, the legislature passed another bill, which Schwarzenegger also vetoed.

Finally, on May 15, 2008, the California Supreme Court ruled 4–3 that barring same-sex couples from marrying violated the state’s constitution. Chief Justice Ronald George found that marriage was a fundamental right and that the state presented no compelling reason to bar gays from “ ‘the most socially productive and individually fulfilling relationship that one can enjoy in the course of a lifetime.’ ” The court could have decided the case on this basis alone, but it had greater ambitions. It explicitly found that the California Constitution required the courts to review discrimination based on sexual orientation under the same standard used to review discrimination based on race.

The opinion was revolutionary. One of the most respected state courts in the country, the California high court often acts as a harbinger. As Chief Justice George noted, the California Supreme Court struck down a ban on interracial marriage in 1948, long before the US Supreme Court did so in Loving v. Virginia. In pragmatic terms, California is the most populous state in the nation, with an economy comparable in size to that of Brazil, Canada, or Italy.

Opponents of same-sex marriage were braced for this ruling. Senator Knight had already established the Proposition 22 Legal Defense and Education Fund. By 2002, the fund held the domain name Protectmarriage.​com, which would later become the official name of the coalition defending Prop 8. In anticipation of the ruling, the Protect Marriage coalition had begun the petition process to qualify a state constitutional amendment restricting marriage to opposite-sex couples. Five individuals stepped forward to serve as the official proponents—Martin Gutierrez, Dennis Hollingsworth, Mark Jansson, Gail Knight, and Hak-Shing “Bill” Tam. Gail Knight had been married to Sen. Pete Knight until his death in 2004, and Dennis Hollingsworth, like Knight, was a conservative California senator. The other individuals represented constituencies in California that largely opposed same-sex marriage—Bill Tam, for instance, was a significant figure in the Chinese evangelical community.

On June 2, 2008, the California secretary of state certified Prop 8 for the November general election ballot. Prop 8 sought to revise the California Constitution to provide: “Only marriage between a man and a woman is valid or recognized in California.” These fourteen words tracked those in Prop 22, but the proponents now aspired to entrench them in the state’s highest law. By doing so, they would place the definition of marriage beyond the reach of California’s courts or legislature.

Gay-rights advocates challenged Prop 8 on the grounds that the measure was not an “amendment” but a “revision.” Under California’s constitution, amendments can be passed by a simple majority of the electorate through a process that bypasses the legislature, while “revisions,” which go to the heart of the state’s structure of governance, require a two-thirds vote of the legislature before going to the voters. While seemingly plausible, this challenge confronted adverse precedents. California’s constitution has been amended more than five hundred times. Some amendments concern fateful issues, including the death penalty, gun control, and affirmative action. The argument that Prop 8 could not be considered an “amendment” was a heavy lift from the start. The California high court allowed Prop 8 to go forward.

On November 4, 2008, Prop 8 passed with 52.3 percent of the vote, devastating Chad Griffin and millions across the nation. The next day, gay-rights supporters filed several lawsuits, renewing the argument that such a change was a revision, not an amendment. Led by Shannon Minter of the NCLR, the suits also asked the court to grandparent in the eighteen thousand marriages that had occurred between June and November of that year. The California Supreme Court consolidated these cases under the title Strauss v. Horton.

—

Ten days after the election, Rob Reiner and Michele Singer Reiner invited Chad Griffin to lunch at the Polo Lounge in the Beverly Hills Hotel. Inevitably, the conversation turned to Prop 8. Outraged that the right to marry had been withdrawn by a popular vote, the group discussed the possibility of a federal lawsuit.

Because Prop 8 was now enshrined in the state constitution, advocates of same-sex marriage had no substantive judicial challenges left under state law. The only viable claims were procedural ones, like Strauss, which contested whether Prop 8 had been enacted in the proper manner. Advocates of same-sex marriage could always bring a federal challenge to Prop 8, given that federal law trumps state law when the two conflict. But here lay dragons. Unlike a state constitutional challenge, a federal constitutional challenge could ascend to the United States Supreme Court. Any decision there would bind the entire nation, either way. A win could permit same-sex couples to marry in all fifty states. A loss could foreclose a fifty-state solution for the foreseeable future.

After Griffin left, an acquaintance of the Reiners, Kate Moulene, stopped by the table. Later that afternoon, Moulene phoned Michele Reiner to suggest that they speak to her former brother-in-law, the lawyer Ted Olson. “Ted Olson?” Michele Reiner exclaimed. “Why on earth would I want to talk to him?”

Olson, who was sixty-eight when Prop 8 passed, is a central figure in the conservative establishment. He is still most famous for winning Bush v. Gore, the blockbuster 2000 case that ensconced George W. Bush in the Oval Office. Olson had become active in the Republican Party as a student in California in the 1960s, valuing small government and individual liberty. He was one of a few law students at the ultra-liberal University of California at Berkeley to support Barry Goldwater’s 1964 presidential bid.

Many of Olson’s causes over the years had set him at odds with progressive communities. In Reagan’s Justice Department, Olson worked to end race-based affirmative action in federal contracting. On behalf of the state of Virginia, he argued against allowing women into the Virginia Military Institute (VMI), losing that case in the Supreme Court in 1996. As President George W. Bush’s solicitor general, Olson pressed for broad interpretations of the executive branch’s wartime powers. Indeed, Olson had been approached about defending Prop 8 in the California Supreme Court after he returned to the multinational law firm of Gibson, Dunn & Crutcher. When he declined, fellow conservative eminence Kenneth Starr got the job. Like Justice Clarence Thomas and former Supreme Court nominee Robert Bork, Starr was a close friend of Olson’s. Legal reporter Jeffrey Toobin described Olson and his wife Barbara—who perished on one of the hijacked airplanes on 9/11—as the “first couple of the legal conservative world.” “If Hillary Clinton’s vast right-wing conspiracy had a headquarters,” Toobin wrote in 2008, “it was their estate in Great Falls, Virginia.”

Wherever one stands politically, it is next to impossible to dislike Olson. He has a canine quality, with his slightly jowly face and matted sandy hair. Debating him is like debating a golden retriever with a genius IQ. Time and again, liberal participants in the trial carried this refrain. The plaintiffs’ political science expert Gary Segura took the stand in Perry on January 21, 2010, the day Olson won the Citizens United case—a huge blow to many progressives in its invalidation of significant restrictions on what could be spent in political campaigns. Segura recalled: “Other people on his team were trying to explain why the case was correctly decided. And I said, ‘Get away from me, I teach this stuff at Stanford; you’ve just destroyed democracy.’ But Ted? Ted is a hell of a guy.”

Despite his conservative reputation, Olson was no stranger to gay rights. While working in the Reagan Justice Department, he wrote a legal opinion maintaining that a prosecutor could not be denied a promotion just because he was gay. During the Bush administration, Olson slammed a proposed amendment to the federal Constitution that would have banned same-sex marriage. Olson also believed religious convictions could not justify governmental restrictions on civil marriage. Having grown up and practiced law in California, Olson was shocked when the voters passed Prop 8.

Olson finalized his participation in December 2008 at the Reiners’ Los Angeles home, where he assured the assembled group of elated but confused progressives that he would not “just be some hired gun.” Olson later acknowledged that in certain progressive circles, he was known as “the devil.” “Now,” he observed, “I’m the devil to a different group of people.” He was. Bork declared he could not speak to Olson on this topic. Ed Whelan, a prominent conservative lawyer who would follow the case closely, predicted on CNN that Olson would never recover his conservative reputation, given that the lawsuit was “a betrayal of everything that Ted Olson has purported to stand for.” Apparently, Olson’s support for the case was like the thirteenth chime of the clock that calls all that preceded it into question.

Olson had neither the time nor the temperament to let the naysayers get to him. The belief that other federal lawsuits would soon be filed imbued Griffin and Olson with urgency. By early spring, the Gibson Dunn Prop 8 team had members in offices in Los Angeles, San Francisco, and Washington, DC. By April, the legal team had vetted the issues from all angles and concluded it could win at the US Supreme Court. In Olson’s words, the key to Supreme Court litigation was the ability to “count to five.” Olson believed he could find that majority on the nine-member Court.

But which five? In April 2009, the Supreme Court had a bloc of four solid conservatives: Chief Justice John Roberts, Justice Samuel Alito, Justice Antonin Scalia, and Justice Clarence Thomas. Most pundits assumed all four would vote against marriage equality. The Court had an equally solid bloc of four liberals: Justice Stephen Breyer, Justice Ruth Bader Ginsburg, Justice David Souter, and Justice John Paul Stevens. Court watchers predicted Justice Souter and Justice Stevens would retire before the case reached the Court. However, they correctly assumed President Obama would replace these liberal jurists with like-minded colleagues. In 2009, Justice Sonia Sotomayor replaced Justice Souter; in 2010, Justice Elena Kagan replaced Justice Stevens. Although many commentators presumed the four liberals would vote for marriage equality, others challenged that premise—not because they thought the liberal justices were ideologically opposed to same-sex marriage but because those justices might be wary of moving too far ahead of public opinion. In particular, Justice Ginsburg had expressed concern over the years that Roe v. Wade’s “heavy-handed” intervention had triggered a backlash that had endangered the right to abortion. (Ginsburg would just have struck down the draconian Texas law, letting the debate about less-restrictive abortion regulations percolate.) Some considered her frequent invocation of this point to be a worrisome omen for Perry.

The Gibson Dunn team’s greatest cause for optimism lay in two pro-gay majority decisions penned by Justice Kennedy. In the 1996 case of Romer v. Evans, the Supreme Court struck down an amendment to the Colorado Constitution under the federal Equal Protection Clause. Amendment 2 represented the successful attempt of anti-gay groups to wash out the pro-gay laws in three cities—Denver, Boulder, and Aspen—and to bar pro-gay measures moving forward. The amendment’s impact was harsh and far-reaching. Under Amendment 2, neither the state legislature nor any local government could enact a policy protecting gay men, lesbians, or bisexuals from discrimination in any context. They could, however, enact such policies protecting heterosexuals. So after the amendment passed, a landlord in Aspen could post a sign saying NO GAYS ALLOWED in his yard. Yet he was arguably still barred from posting a sign saying NO STRAIGHTS ALLOWED. At oral argument, Justice Ginsburg asked the lawyer for Colorado if he could think of another law of this kind in the nation’s history. The lawyer acknowledged that the law was “unusual.”

Writing for a six-member majority of the Court, Justice Kennedy struck down Amendment 2, deeming it “unprecedented in our jurisprudence.” He found the measure to be “at once too narrow and too broad,” because “it identifies persons by a single trait and then denies them protection across the board.” Such laws, Kennedy wrote, “raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected.” Kennedy observed that a 1973 precedent established that “bare…desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”

Kennedy’s categorization of anti-gay sentiment marked a major advance for gay rights. Moral objections to homosexuality had long been used to justify laws burdening gays and lesbians. In the same year that the Court handed down Romer, a report from the House of Representatives justified DOMA as an appropriate expression of “moral disapproval” of homosexuality. Justice Kennedy’s opinion reframed disapprobation of gay people as “animus,” and held that such animus was not a constitutionally legitimate basis for law. In doing so, it adopted an analysis comparable to the Court’s approach in cases protecting the rights of other minorities, such as individuals with disabilities. It gave gays and lesbians a newfound dignity in constitutional jurisprudence.

Still, legal analysts warned against overestimating the pro-gay dimensions of Romer. Kennedy stressed that the harms the Colorado amendment inflicted on gays and lesbians were “broad and undifferentiated,” a universal pox. Barring Colorado from making gay individuals “strangers to our laws” did not prevent any state from saddling gays with lesser harms. Adhering to that view, state supreme courts in liberal states like Washington and Maryland read Romer narrowly in upholding bans on same-sex marriage.

Olson’s optimism about Justice Kennedy’s vote stemmed above all from the epochal 2003 case of Lawrence v. Texas, often touted as the Brown v. Board of Education of the gay-rights movement. In this case, the Court considered the constitutionality of state laws that criminalized same-sex sodomy (even if that activity occurred between consenting adults in the privacy of the home). In Lawrence, Justice Kennedy again wrote a stirring majority opinion striking down those laws. Along the way, he overruled Bowers v. Hardwick. In the infamous 1986 Bowers decision, the Court had rejected the argument that the Constitution’s right to privacy protected “homosexual sodomy” as “at best, facetious.” In Lawrence, Justice Kennedy reiterated that moral objections, standing alone, could not justify such restrictions on individual liberty.

While Kennedy noted that the case did not raise—and therefore did not decide—whether same-sex relationships were entitled to “formal recognition,” his colleague Justice Scalia was having none of it. In his dissent, Justice Scalia asked: “If moral disapprobation of homosexual conduct is ‘no legitimate state interest’…what justification could there possibly be for denying the benefits of marriage to homosexual couples exercising the liberty protected by the Constitution? Surely not the encouragement of procreation, since the sterile and the elderly are allowed to marry.” He concluded: “This case ‘does not involve’ the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court.”

Although many opponents of same-sex marriage doubtless grimaced over Justice Scalia’s analysis, many disagreed with Scalia, distinguishing the freedom from governmental condemnation from the freedom to secure governmental affirmation. As the main opinion of the New York high court said in denying same-sex couples the right to marry under the state constitution in 2006: “Plaintiffs here do not, as the petitioners in Lawrence did, seek protection against state intrusion on intimate, private activity. They seek from the courts access to a state-conferred benefit.”

So while Romer and Lawrence were both pro-gay decisions written by Justice Kennedy, and while Kennedy was a vital vote, it did not follow that Kennedy would be the fifth vote to invalidate Prop 8.

—

Whether or not Olson was reading Kennedy correctly, the endeavor had reached the point of no return. In April 2009, Griffin’s team officially incorporated the American Foundation for Equal Rights (AFER). As gay-rights magazine The Advocate noted, “The foundation’s website is nearly indistinguishable from, say, the Tea Party movement’s site: no rainbow hues, no equality symbols, just American flags—something Griffin was adamant about. ‘That’s my flag too. That’s the LGBT community’s flag as much as any other group’s.’ ”

In addition to a public-relations function, AFER performed a major fund-raising role. While Gibson Dunn donated the first $100,000 of its services, it required flat fees thereafter. In one four-week period in 2009, AFER raised millions of dollars from fewer than a dozen donors—“gay and straight,” as Griffin emphasized. The total fees ended up exceeding $6 million—a price tag that has generated some controversy, given that many lawyers argue significant public-interest cases for free. Griffin explained early in the litigation that he had sought “the lawyers Microsoft is going to want, not the lawyers who are going to do it pro bono.” But the need for quality representation does not fully explain the steep price. Paul Smith of the law firm Jenner & Block successfully argued Lawrence v. Texas pro bono before the Supreme Court in 2003. Ten years later, Robbie Kaplan of Paul Weiss brought United States v. Windsor, a case challenging the federal Defense of Marriage Act, without, in her words, “billing a penny.” And of course many of the LGBT public-interest organizations also have exceptional lawyers, who have litigated the movement’s most significant victories without charge.

The tireless Griffin also found the four plaintiffs. Griffin knew Kristin Perry and Sandra Stier through his work on a ballot initiative to support early childhood education. Perry was then the executive director of a statewide commission created by that initiative. Perry had wed Stier in 2004 in a civil ceremony in San Francisco after Newsom’s announcement. After the court invalidated their marriage just months later, the couple could not bear to repeat the process in 2008, when the California Supreme Court gave them another opportunity to marry.

Griffin found Paul Katami and Jeffrey Zarrillo through the couple’s activism. In April 2009, an organization called the National Organization for Marriage (NOM), which opposes same-sex marriage, released a video titled The Gathering Storm. Set against lowering clouds and portentous music, the film depicted individuals fearful of what the advent of same-sex marriage would mean for them. “I am a California doctor who must choose between my faith and my job,” said one. Frank Rich, then a columnist at the New York Times, dubbed it an “Internet camp classic,” a cross between The Village of the Damned and A Chorus Line. In Stephen Colbert’s parody, lightning from “the homo storm” turns an Arkansas teacher gay, while a New Jersey pastor complains that gays had converted his church into an Abercrombie & Fitch. Katami and Zarrillo wanted to respond more seriously. Katami, a fitness expert, had made several films, and Zarrillo worked in the entertainment industry. Within two days of viewing The Gathering Storm, the couple produced a video called Weathering the Storm that provided point-for-point rebuttals to the claims made in the NOM video. When Griffin saw the response video, he sought the couple responsible for it.

These two couples were a lawyer’s dream. They represented different genders at different stages of life. At the time of trial in early 2010, Perry, who was forty-five, and Stier, who was forty-seven, had been together for eleven years and were raising four sons together. Katami, who was thirty-seven, and Zarrillo, who was thirty-six, had been together eight years. They tracked social sensibilities—then as now, it was more familiar to see two women raising children than to see two men doing so. Perry had also spent her entire career protecting children. There was only one serious wrinkle. Stier had previously been married to a man, a fact that could undercut one of the plaintiffs’ key arguments: that homosexuality was an immutable trait.

Faith in the judicial process underwrote the plaintiffs’ participation. When first asked whether she was interested in a project to restore marriage equality, Perry pled “gay-marriage fatigue.” Informed it was a federal lawsuit, she changed her mind: “We get to talk about this in a nonpolitical way? Now I’m really interested.” Katami had a similar reaction. He felt the lawsuit would “put a respectable face to the fight,” elaborating—“I didn’t want to just come out with my arms swinging.” It may seem odd to think of a judicial proceeding as a “nonpolitical” event, or an adversarial proceeding as not requiring a participant to come out with “arms swinging.” Yet both Perry and Katami correctly intuited that federal litigation would be more civilized than a political debate. And it would certainly offer more decorum than the physical violence Katami had experienced in the past—as he would testify during trial, Katami had been pelted with rocks and eggs during his first visit to a gay establishment.

Meanwhile, AFER searched for co-counsel to balance Olson’s reputation as a staunch conservative. The AFER team worried that if Olson brought the suit alone, he would be viewed as trying to throw the case in favor of the opponents of same-sex marriage. In a May conference call with AFER principals, Olson suggested David Boies. The reaction was explosive: “Everyone on the call said, ‘Oh my God, do you think he would do it? That would be fantastic.’ ” Olson would later write: “California’s motto, ‘Eureka’ (‘We have found it’), leapt to mind.”

David Boies was sixty-seven when approached to be co-counsel in Perry. If Olson has a canine quality, Boies’s profile is more avian—a domed balding head and an aquiline nose. The president of the Young Republicans club while in college in the 1960s, Boies soon realized he “was on the wrong side” of the battle for civil rights. He became a Democrat soon after graduating from Northwestern University, and went to work defending civil-rights workers arrested in Jacksonville, Mississippi.

Although he was, like Olson, a private lawyer in a large firm, Boies had significant credentials as a liberal litigator. In 1986, he won an injunction barring the Republican National Committee from suppressing the vote of racial minorities through unevenly enforced ballot security measures. In the early 1990s, Boies recovered $1.2 billion from companies that sold junk bonds to failed savings and loan associations. And of course, there was Bush v. Gore. Or, as Boies put it: “Every lawyer is used to losing cases. I lost the whole fucking country.” Several days after the conference call among AFER principals, Boies received a call from his former adversary. Boies says it took him fifteen seconds to accept Olson’s invitation. Olson says it took him less than one.

From a public-relations perspective, the match was inspired. The coming together of these lawyers symbolically reunited the two halves of the country. Far from downplaying their legendary clash, Olson and Boies used Bush v. Gore as a leitmotif throughout the public-relations strategy that accompanied the litigation. Boies would joke that he would be responsible for persuading the four justices who voted with him in that case, while Olson would be responsible for the other five. The pairing was less odd than it seemed. In the wake of Bush v. Gore, the two lawyers had become friends who vacationed together with their families. As Boies reflected, “You get so deeply involved in a case that about the only person that really appreciates what’s going on is the lawyer on the other side, who’s just as deep into the weeds as you are.” Sherlock
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