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THE JUDICIAL MIND

This collection of essays is a tribute to Lord Kerr of Tonaghmore, who died aged 72 on 1 December 2020 after having retired from the UK Supreme Court just two months earlier.

Brian Kerr was appointed as a judge of the High Court of Northern Ireland in 1993. He became the Lord Chief Justice of Northern Ireland in 2004 before being elevated to a peerage and appointed as the last Lord of Appeal in Ordinary in June 2009. Four months later, as Lord Kerr, he moved from the Appellate Committee of the House of Lords to the UK Supreme Court where, after exactly 11 years, he concluded his distinguished judicial career as the longest-serving Justice to date. During his career he established an exceptional reputation for independence of thought, fairness and humanitarianism.

Lord Kerr’s judicial mind has inspired and influenced a significant number of scholars and jurists throughout the UK and beyond. In this book, his unique brand of jurisprudence is examined alongside a catalogue of broader issues in which he displayed a keen interest during his lifetime. The volume includes topical contributions from a range of legal experts in Britain and Ireland. Lord Kerr’s particular interests in public law, human rights law, criminal law, and family law are featured prominently, but so too is the importance of his dissenting judgments, some influential jurisprudence of the Judicial Committee of the Privy Council (where he sat on many occasions), the legacy of his influence on the law and legal system of Northern Ireland and the significance of his place in the development of judicial roles and responsibilities more generally.
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FOREWORD

It was a privilege to know Brian Kerr; still more, to be able to count him as a friend. He was a friend as well as a colleague to most of his fellow justices. His death on 1 December 2020, two months after his retirement, was a shock to everyone at the court, and to his former colleagues in retirement. He was the most popular of the justices with the staff and the judicial assistants and is sadly missed by us all.

Many of Brian’s qualities as a man were apparent in his work as a member of the court. He was warm and approachable in his dealings with the court’s staff, and especially with the judicial assistants, for whom he had responsibility. They in turn were inspired by his liberal approach to the law, his readiness to take the side of the underdog, and his adventurousness in developing the law. Those were characteristic features of his judgments, although it should also be remembered that he was in agreement with his colleagues more often than not.1

He was not especially interested in the commercial and chancery work which forms a large part of the court’s list, to the extent that in one case I remember, where the other members of the court were divided 2:2 on an issue in the law of insolvency, we agreed to leave the point undecided, rather than have it depend on Brian. On the other hand, he greatly enjoyed cases in public law, human rights law, immigration and asylum law, criminal law, family law, employment law and tort, and wrote important judgments in those fields. If, in judicial review cases, he sometimes appeared to apply a presumption that the government was in the wrong, he was unfailingly courteous and good-humoured towards Crown counsel. I remember Sir James Eadie QC, appearing for the government, saying to him, ‘I fear that I have not persuaded your Lordship on this point’, to which Brian responded, with a glint in his eye, ‘I fear, Sir James, that you have never persuaded me of anything’, to which Sir James replied, with equal good humour, ‘I live in the hope that I may, one day, persuade your Lordship of something’.

Brian wrote a relatively high proportion of dissenting judgments, particularly in his later years, when he became increasingly reluctant to allow orthodox legal thinking to stand in the way of doing justice as he saw it. He also wrote interestingly, extra-judicially, about the value of dissenting judgments.2 The view he then expressed, that judges ‘should feel entirely uninhibited by anything more than their conscience and their conviction of what is the right and just legal outcome’, was characteristic. All of his dissenting judgments were of value in compelling the majority of the court to consider and address a contrary argument in greater depth than they might otherwise have done. This important aspect of dissenting judgments is explored in some of the essays in this collection.3

Nevertheless, his most important judgments, so far as it is possible to make an assessment at the present time, seem to me to be those where he was speaking for the majority of the court. He naturally played a central role in most appeals from Northern Ireland, and derived particular satisfaction from his judgment in the Northern Ireland abortion case.4 But his contribution to the law was far from being confined to the law of Northern Ireland. I would mention, in no particular order, as other examples of important judgments which he wrote, his judgment in a defamation case concerned with social media, where he showed robust common sense and an understanding of the nature of the medium in issue;5 his judgment in a criminal appeal to the Judicial Committee of the Privy Council concerned with expert evidence, where he set out a clear and principled approach to the role of such evidence;6 and the judgment which he and I wrote together on informed consent to medical treatment, where he showed his sensitivity to social change and his sympathy for a victim of high-handed and unfeeling behaviour.7

Brian’s influence on the court was not confined to his judgments. In his later years, as one of the four most senior justices, he presided over a quarter of the panels considering applications for permission to appeal, with the result that the size and composition of the court’s list was (and has, until recently, continued to be) significantly influenced by his interests and concerns. Latterly, as one of the three most senior justices, he was a member of the panel which considered many of the most urgent and sensitive applications for permission to appeal: something which resulted in a rare example of one member of the panel being overruled by the other two, when Brian wished to have the question of a right to assisted suicide re-argued but Lady Hale and I considered that the appeal would not have sufficient prospects of success.8 Brian also presided in a large number of appeals from 2011 onwards, particularly but not only in the Judicial Committee of the Privy Council, where he demonstrated great skill in managing hearings efficiently, and was able, as presider, to choose the person whom he would prefer to draft the majority judgment.

Brian’s commitment to equal treatment of the sexes, and of different ethnic groups, has also had a lasting influence on the court. He was keen to see more women appointed as justices and demonstrated that the selection of judicial assistants on merit was consistent with a high level of diversity. He also instigated the court’s connection with Bridging the Bar, an organisation devoted to providing students from under-represented groups with equality of access to opportunities in the legal profession. Since Brian’s retirement, this connection has resulted in the court’s offering paid internships for students from under-represented groups: an initiative which some other courts are now following. Brian’s commitment to equality is, in this respect as in others, likely to be of enduring benefit to the court.

The present collection of essays is a sign of the respect in which Brian was held in the wider world beyond the court. It was intended, as Brice Dickson and Conor McCormick explain in their Preface, as a Festschrift to mark Brian’s retirement from the Bench. Sadly, it has also become a Gedenkschrift: a commemoration. The title, The Judicial Mind, reflects the linking element of the essays as a whole. Written by authors drawn from a range of different backgrounds, including the judiciary, government, and universities in the UK and Ireland, they examine judicial decision-making both in the particular case of Brian Kerr and more widely. The essays in the first part of the book focus on Brian’s own work and reflect his commitment to the rule of law and to the legal system of Northern Ireland, his service on the Judicial Committee of the Privy Council and his interests in family law, gender equality, other aspects of human rights law, and EU law. The second part of the book addresses wider issues connected to Brian’s life and work, relating to constitutional law, criminal law, family law, human rights law and legal history.

Brian would have enjoyed reading these essays. They are a fitting tribute to the memory of an outstanding judge and a remarkable man.

Robert Reed

July 2021




1For example, although he and I might be regarded as taking different approaches, we were usually in agreement, and found ourselves dissenting together in a number of cases, eg Mohammed v Secretary of State for Defence [2017] UKSC 2, [2017] AC 821, R (Hallam) v Secretary of State for Justice [2019] UKSC 2, [2020] AC 279 and R (Maughan) v HM Senior Coroner for Oxfordshire [2020] UKSC 46, [2021] AC 454.

2‘Dissenting judgments – self indulgence or self sacrifice?’, The Birkenhead Lecture 2012, available on the Supreme Court website at www.supremecourt.uk/docs/speech-121008.pdf.

3Most fully in Rachel Cahill-O’Callaghan (ch 4).

4In the matter of an application by the Northern Ireland Human Rights Commission for Judicial Review [2018] UKSC 27, [2019] 1 All ER 173.

5Stocker v Stocker [2019] UKSC 17, [2020] AC 593.

6Pora v The Queen [2015] UKPC 9, [2015] Crim LR 884.

7Montgomery v Lanarkshire Health Board [2015] UKSC 11, [2015] AC 1430.

8The decision in R (Conway) v Secretary of State for Justice, 27 November 2018, is available in the News section of the Supreme Court website at www.supremecourt.uk/news/permission-to-appeal-determination-on-r-on-the-application-of-conway-v-secretary-of-state-for-justice.html.









PREFACE

A Festschrift is defined by the Oxford English Dictionary as ‘a collection of writings forming a volume presented to a scholar or savant on the occasion of his attaining a certain age or period in his career’. True to that definition, our original plans for this volume entailed a book launch at which Lord Kerr of Tonaghmore would be presented with an academic tribute to him on the occasion of his judicial retirement. Sadly, Lord Kerr’s unexpected passing in December 2020 has meant that the book must now serve not just as a Festschrift but also as a Gedenkschrift, namely a commemorative collection published posthumously in his memory.

It is a testament to Lord Kerr’s influence on the legal academy, particularly but certainly not exclusively in Northern Ireland, that all of the contributors to this volume have shared their thoughts so willingly and timeously. We are indebted to each of them for doing so, just as we are indebted to Lord Reed of Allermuir for his Foreword to the volume. Similarly, we wish to thank the editorial team at Hart – particularly Kate Whetter, Rosie Mearns and Linda Staniford – for facilitating the book’s production with such great efficiency and understanding. We are also grateful to Colin Davidson for permission to use his portrait of Lord Kerr on the cover, and to Dr Marek Martyniszyn, Head of the School of Law at Queen’s University Belfast, for his support in this respect. Likewise, we thank Kevin Leighton, the UK Supreme Court and Lord Kerr’s family for their permission to use the photograph included in the opening pages of the book.

Lastly, we feel it is important to record our gratitude to Lord Kerr himself for inspiring and supporting us in our academic endeavours to promote a better understanding of the law and legal system of Northern Ireland, and for giving his imprimatur to this volume at the early stages of its development. We hope above all that the contributions within it will remind readers of the various qualities which made his judicial mind so inspirational to so many.

Brice Dickson and Conor McCormick

Queen’s University Belfast

September 2021
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The Development of Lord Kerr’s Judicial Mind

BRICE DICKSON AND CONOR McCORMICK


Introduction

When this book was first conceived and contracted for in the summer of 2020, we were delighted that Lord Kerr had not only acquiesced in its production but also agreed to contribute a concluding chapter based on his perusal of the preceding offerings. Ever modest, he was surprised that a book in his honour was called for, but he was clearly pleased that it had been commissioned and was relishing the opportunity to be involved in its development. It is all the sadder, therefore, that the book has had to be brought to fruition without an overview from the man at the heart of it. His death on 1 December 2020 was a great shock to everyone,1 not least because he had retired from the Supreme Court just two months earlier and was planning a host of future activities within legal circles, such as practising as an arbitrator and mediator through the chambers of Francis Taylor Building2 and taking up an Honorary Professorship at Queen’s University Belfast.3 This chapter offers a rounded view of the roles and accomplishments which punctuated Lord Kerr’s rise to the top of the UK’s judicial hierarchy, with his seemingly insatiable drive for new challenges and opportunities in mind.



The Barrister

Born in County Armagh in 1948, Brian Kerr attended St Colman’s College in Newry, County Down.4 He claimed to have fallen into a law degree almost by accident, but he took to the subject like a duck to water and was called to the Northern Ireland Bar in 1970. As was common at the time, he was called to the English Bar a few years later, although he never practised there. From 1978 to 1983 he served as Junior Crown Counsel, in which role he appeared for the UK Government at the European Court of Human Rights (ECtHR) in Strasbourg, most notably in the famous case of Dudgeon v UK, where his duty was to try to defend the criminalisation of homosexuality in Northern Ireland.5 In 1983 he took silk.

From 1988 Brian Kerr served as Senior Crown Counsel and he was called to the Bar of Ireland in 1990. In Kelly v Ministry of Defence he persuaded both the High Court and the Court of Appeal of Northern Ireland that the Ministry of Defence was not liable for the fatal shooting of a 17-year-old youth who, while ‘joy-riding’, had crashed through an army checkpoint in Belfast,6 a conclusion which the European Commission of Human Rights later ruled was consistent with the European Convention on Human Rights (ECHR).7 He also acted for the government when Gerry Adams unsuccessfully claimed compensation for the injuries he suffered in a gun attack on his car in 1984,8 but a year later he represented Glor na nGael, an umbrella body for Irish language organisations in Belfast, which unsuccessfully challenged the government’s decision to deny it further funding, allegedly based on a suspicion that its West Belfast branch was supporting a proscribed organisation.9 Although his work for the Crown was mainly on the civil side, he did occasional criminal work too: in 1992 he prosecuted a notorious loyalist, Brian Nelson, who allegedly supplied intelligence to the British army about planned attacks on republicans.10

Brian’s years at the Bar coincided almost exactly with the years of the troubles in Northern Ireland. As a lawyer who often acted for the Crown, he inevitably had to confront difficult legal challenges, but as a judge he also had to be constantly aware of the security threat, especially as he came from a Catholic background. In 1973 and 1974 two Resident Magistrates and a County Court Judge were murdered. In 1982 Lord Chief Justice Lowry was shot at while attending a function at Queen’s, but the gunman missed his target. The barrister and law lecturer Edgar Graham was not so lucky: he was summarily executed as he walked down University Square in 1983. County Court Judge William Doyle was murdered in the same year. On that occasion the IRA issued a statement saying it was irrelevant that Doyle was a Catholic: he was killed because he was ‘a key figure in Britain’s oppressive occupation … [h]e was a member of the loyalist judiciary’. Four years later Lord Justice Maurice Gibson was blown up by an IRA bomb just South of Newry. Loyalist paramilitaries were not averse to killing Catholic lawyers too: in 1989 solicitor Pat Finucane was gunned down in his home and as late as March 1999, nearly a year after the Belfast (Good Friday) Agreement had been reached, solicitor Rosemary Nelson was killed by a bomb placed under her car.

Such was the environment within which Brian was working. His wife and children were at risk too. When, in 1984, the IRA shot Resident Magistrate Tom Travers five times he miraculously survived, but his daughter Mary did not. When Lord Justice Gibson was blown up, so was his wife Cicely. Several judges and their families had to move home because of the threat level against them. The impact of living with the thought that you and your family are constantly at risk of assassination should not be underestimated. To maintain a deep commitment to the rule of law in the midst of such fear is difficult indeed. But Brian Kerr, like all his Bar and judicial colleagues in Northern Ireland, never flinched from fulfilling his legal duties.



The High Court Judge

In 1993 Brian was metaphorically tapped on the shoulder by the then Lord Chief Justice, Sir Brian Hutton, and asked to let his name go forward for a seat on the High Court. He was duly appointed, on the recommendation of the then Lord Chancellor, Lord Mackay. During his 11 years as a High Court judge Sir Brian had spells as the lead judge in family law matters and also in judicial review applications. In the latter role he rejected an application lodged by Martin McGuinness, the former IRA commander who was elected as a Sinn Féin MP for Mid-Ulster in 1997. Even though Mr McGuinness had no intention of taking his seat at Westminster he complained that as an MP he was required to take an oath of allegiance to the Queen. Sir Brian had no choice but to rule that he had no discretion to disapply provisions in the Parliamentary Oaths Act 1866.11 The European Commission of Human Rights, perhaps surprisingly, later held that no breach of human rights was involved.12 When Lord Kerr visited Queen’s University to open a new School of Law building in 2016, Martin McGuinness also attended in his then role as Deputy First Minister. While Arlene Foster, who also attended as First Minister, was able to say what a great time she had had at Queen’s when studying law there two decades after Brian Kerr, Martin McGuinness joked that he too knew a lot about the legal system, but from the point of view of a defendant and failed litigant. The event captured just how far Northern Ireland had progressed since the Belfast (Good Friday) Agreement in 1998.

His work as a High Court judge inevitably required Brian Kerr to grapple with many other contentious issues.13 In 1995 he dismissed a claim by a man who alleged he had been denied a position as a junior civil servant because he was supposedly a security risk – an allegation he was barred by statute from challenging. Kerr J was simply applying the existing law, but in due course the ECtHR ruled that the law itself was in breach of Article 6 of the ECHR, which guarantees the right to a fair trial.14 In a case on the provision of transport to an Irish medium primary school he suggested that when the Human Rights Act 1998 came into force the relevant legislation might be deemed incompatible with the Act’s non-discrimination provision, coupled with the guaranteed right to education.15 Soon afterwards he did in fact issue Northern Ireland’s first ever declaration of incompatibility under the Human Rights Act in a case where a man had been prosecuted for engaging in anal intercourse;16 a decision which was not appealed against and which soon led to repeal of the offending legislation.17 In Re Jacqueline Lynch’s Application he rejected the argument that a statutory prohibition on granting legal aid for libel claims was a breach of Article 6 of the ECHR18 and in the course of applying the jurisprudence of the ECtHR to that issue, he said:

[T]he area of discretionary judgment on matters such as the deployment of public funds must be recognised and courts should be appropriately reluctant to substitute their views as to the disbursement of those funds for those of the legislators. This is particularly so where acceptance of the validity of the right claimed would require the state to take positive measures.19

His decision in Lynch was not subsequently challenged in the ECtHR, but another decision, in Re McKay’s Application,20 was. He had held that it was not a breach of Article 5 of the ECHR (the
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