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  Introduction


You probably think you have a pretty good idea of what treason is. That idea is probably wrong. We may think we know what treason is, but as laws are written, they are most often redefined and modified through revisions and court cases. The Washington Post describes the current social media landscape as “littered” with accusations of treason. Politicians and others in the press often make misguided accusations of treason. There is a long list of historic examples.  
We can broadly define treason as “betraying one’s country by attempting to overthrow the government through waging war against the state or by materially aiding its enemies”. The three key elements necessary for an offense to constitute treason include (1) an obligation to the legal order, (2) the intent, and (3) action to violate that obligation.
Does treason require a formal declaration of war? Can a spy be guilty of treason? Would someone need to be a citizen to be charged with treason in the U.S.? Are there different kinds of treason? Can someone commit treason against a state? Keep reading for the answers to these questions and others.
It is important to understand the history of treason in the United States to understand the charge of treason in a legal sense. That way, we can approximate the perspective of how a prosecuting attorney or judge might apply the law. 
For example, the Civil War would seem to fit the classic definition of treason in that it involved actually taking up arms against the government. There have been other situations where it might have been difficult to find a treason conviction. And, in a surprising number of treason convictions, U.S. Presidents have issued pardons. 
There are books, news items, YouTube videos, newspaper articles, podcasts, and television programs that address the subject of treason. Unfortunately, many have included misrepresentations and overlooked details, presenting a distorted view. 
In reviewing the history of treason, we discover some interesting details that change the picture. There are more cases of treason that are not widely known. As we view the subject of treason through the telescope of history, looking back through time, we can better understand what treason is and how it may or may not apply to current events.
T is for Treason will attempt to show the application and misapplication of the charge of treason against the tapestry of history. In that way, I hope to reveal the relation between attacks on our democracy in the past and the many threats we face today.






  
  The History of Treason


The name most closely associated with the word treason is Benedict Arnold. It is not widely known that Arnold was never charged with or convicted of treason, as we will detail in the next chapter.  
The first person to be executed on a federal treason charge was William Mumford. If you have never heard of that name, and you may also be surprised to learn what crime led to his execution. Mary Surratt was the first woman to be convicted of treason in the United States and the first woman executed by the Federal Government for her part in the assassination of Abraham Lincoln. Beyond those examples, there are many others. Of the 40 treason cases charged since the founding of the U.S., only 13  resulted in a conviction, and only three people of those have been executed. Since 1956, there has been only one person indicted for treason, and that was Adam Gadahn, in  2006, for making propaganda videos for al-Qaeda.  
The roots of treason extend to England. Under the broad doctrines of treason under English law, treason is the intent by group force to prevent or overcome enforcement of a particular statute or other lawful order or to obtain any particular group benefit contrary to law. When George Washington and other supporters of American independence first took up arms against his legitimate sovereign, King George III, they were all guilty of high treason against the Crown.  
In 1542, King Henry VIII accused one of his eight wives of having affairs before their marriage and of adultery, so he charged her with treason. They executed poor Queen Catherine. George Washington was guilty of treason against England. Donald Trump accused two FBI agents of treason for investigating his ties to Russia. Some believe that the participants in the January 6th Capitol riot were traitors for attacking Congress, but so far, none have been charged with treason      
In his book, On Treason: A Citizen’s Guide to the Law, law professor Carlton F.W. Lawson points out that the Constitution doesn’t formally mandate a penalty. Instead, it grants discretion to Congress. The Constitution describes the crime of treason, but it does not establish the law.   
Article III, Section 3: Treason against the United States shall consist only in levying War against them or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act or on Confession in open Court. The Congress shall have the Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood or Forfeiture except during the Life of the Person attainted. 
Treason is the most significant offense known to American Law and is the only crime specifically defined in the Constitution. The First Congress enacted the Crimes Act of 1790, which defined the punishment for treason, piracy, counterfeiting, and crimes on the high seas. 
The predecessor to the U.S. Code was the United States Revised Statutes. In 1866, Congress authorized the president “to appoint three persons, learned in the law, as commissioners, to revise, simplify, arrange, and consolidate all statutes of the United States, general and permanent in their nature. “ The Revised Statutes of the United States were approved by Congress on June 22, 1874.
Congress initially established the U.S. Code by enactment on June 30, 1926. The crime of treason was then entered into Federal Law 18 U.S. Code § 2381:
Whoever, owing allegiance to the United States, levies war against them or adheres to their enemies, giving them aid and comfort within the United States or elsewhere, is guilty of treason and shall suffer death or shall be imprisoned not less than five years and fined under this title but not less than $10,000; and shall be incapable of holding any office under the United States.
In June 1945, the Treason Act abolished the special rules of evidence and procedure formerly used in treason trials. It replaced them with the rules applicable to murder trials to simplify the law. 
Beyond state and federal levels, treason is considered a civil matter under tribal law. The Indian Civil Rights Act limits tribal courts to imposing a sentence of no more than one year in jail and a $5,000 fine.  
In the United States, the broader definition of treason was further refined after several labor leaders were indicted for levying war against the Commonwealth of Pennsylvania in the Homestead Riot Act of 1892. Jurists dropped the charge, facing criticism from conservative judges. After that, violent group actions, short of a challenge to the existence of the government, have been treated as a riot. We will come back to that distinction later. 
It would seem that the entire Confederacy was guilty of treason in the Civil War, but no Confederate leader was convicted of that crime. 
What may not be widely known is that there are both federal and state laws against treason in the United States. Constitutionally, citizens of the United States owe allegiance to at least two political entities: the United States of America and their state of legal residence. The penalty for treason against states varies widely.
Treason convictions on the state level may also not be common knowledge. At least fourteen1 people have been charged with treason against various states; at least six were convicted, five of whom were executed. Only two prosecutions for treason against a state were ever carried out in the U.S.: one against Thomas Dorr and the other after John Brown’s conspiracy. 
Of all the crimes one can imagine rising to the level of treason, we might not guess what crime led to the first federal execution.
William Bruce Mumford
William Mumford2 was a North Carolina native living in Louisiana as Union naval ships approached New Orleans in April 1862. Commodore Farragut sent a message to the mayor of New Orleans requesting the removal of the Confederate flag from various locations around the city to be replaced with American flags. The mayor of New Orleans, John T. Monroe, refused the order, claiming it was beyond his jurisdiction. 
The next day, Captain Henry Morris, after efforts to obtain the mayor’s surrender, sent a squad of Marines from the USS Pocahontas to raise the US flag over the US Mint. As the Marines were raising it, several angry locals gathered, and seven individuals, including William Mumford, decided they would remove the US flag. Captain Morris had promised his ship would fire on anyone attempting to remove the flag, and that’s what he did. Mumford was injured by a flying piece of brick. He then carried the captured American flag to the mayor at city hall, but the flag didn’t make the trip. Onlookers tore it apart. 
The commander of the Union Army, Major General Ben Butler, learned of Mumford’s actions and arrested him. On May 30, 1862, Mumford was tried before a military tribunal and convicted of treason. On June 7th, he was taken to the courtyard of the very same mint to be hanged. After being allowed to give a speech describing his patriotism to the Confederacy, he was hanged. 
His execution was protested by both the Governor of Louisiana and Robert E. Lee. 
To date, Mumford has been said to be the only person executed for treason against the federal government of the United States. However, that may or may not be accurate. The conviction was under martial law, not Article III of the United States Constitution.  
Treason convictions have not always been limited to American citizens, as the following examples will illustrate. 
Hipolito Salazar
Hipolito Salazar was not an American citizen; he was a citizen of Mexico. He should not have been charged with treason because he bore no allegiance to the United States, not because he was not a citizen. He was tried and executed for treason against the United States in Taos. But in 1847, Taos was not in New Mexico. 
Here’s how the story goes: 
During the Mexican-American War, American military forces issued a proclamation that New Mexico was part of the United States. Keep in mind that war had not been won; it was still being fought. One fighter on the Mexican side was Hipolito Salazar. In what was then a part of Mexico, the American military treated any resistance to the American occupation as an act of treason. The military rounded up the leaders of the “Taos Revolt” and placed the surviving leaders on trial, charged with murder or treason. Salazar was the only treason defendant to be executed. Back in Washington, the administration of President Polk conceded that the treason indictments were legally invalid. New Mexico territory formally came under U.S. jurisdiction the following year, in 1848.
The source, for this example, was a recently discovered microfilm record.3. 
Billy
A Virginia slave, known only as Billy, was charged with treason during the American Revolution. He was pardoned in 1781 after it was successfully argued that, as a slave, he was not a citizen and thus could not commit treason against a government to which he owed no allegiance.
Jonathan Pollard and the Whiskey Rebellion
The Whiskey Rebellion4 of 1791 was an armed uprising against the Federal government over taxes. 
Farmers in Pennsylvania distilled excess grain crops into whiskey. The armed revolt against the Federal tax on that whiskey came to be known as the Whiskey Rebellion. President Washington mobilized the militia in response. Washington even put on his old military uniform to lead the troops. The rebellion was suppressed in 1794, and several of its leaders were tried for treason. But Jonathan Pollard and members of the Walker Spy Ring were charged with espionage rather than treason. In all, twenty-four were indicted, but only ten were captured, and of those, only John Mitchell and Philip Diggle were convicted and sentenced to be hanged. President Washington, however, granted pardons to both Mitchell and Diggle. The others were tried in the State courts of Pennsylvania and convicted of assault and rioting. 
Aaron Burr
Onetime vice president Aaron Burr became famous for fighting a duel with Alexander Hamilton, the first secretary of the U.S. Treasury.  The duel resulted from a newspaper article that claimed that Hamilton had insulted Burr at a private dinner. Hamilton reportedly had a rather combative personality and had survived ten such duels. But not this one. 
Burr is perhaps less famous for being charged with treason.
In 1804, while still serving as Vice President, Burr contacted British Minister to the US, Anthony Mary, informing him that the residents of the recently purchased Louisiana Territory would welcome British protection, leading to much of the central territories becoming a British Protectorate. The British minister forwarded Burr’s suggestion to London. The next year, Burr again contacted Anthony Mary, requesting British naval support and money, which he received in the amount of $1500, but was told that there were no instructions from London.  
Burr collected supplies from co-conspirators and began arming a militia. He prepared to travel downriver on the Ohio and Mississippi rivers. Burr planned to seize New Orleans and use it as a base to attack Mexico. However, one of his co-conspirators decided the venture was destined to fail and informed the U S government that Burr was planning to create his own empire in the American West. 
President Jefferson ordered Burr arrested and charged with treason. A grand jury in Richmond, Virginia, issued an indictment against Burr in June 1807. The case was one of only a few treason cases decided by the Supreme Court. Burr was acquitted because there was no actual “levying of war.” His co-conspirators were also arrested, but there were no convictions. Costs for the trial exceeded $100,000, which would amount to $4 million today. The complexity of the case against Aaron Burr resulted in the longest judicial opinion Chief Justice John Marshall ever wrote.
By a strange coincidence, Aaron Burr had once served in the Continental Army under the command of none other than Benedict Arnold.
James Wilkinson
Another historical figure who avoided prosecution for treasonous activity was James Wilkinson5, a career military officer. He was also charming, once described as an Artist in Treason. 
In the late 1790s, James Wilkinson was a senior army general. At one point, he joined a conspiracy to have George Washington removed from command of the Continental Army. He accepted payments from the Spanish government. There was an attempt to court-martial Wilkinson, but he escaped that charge with the untimely death of the general who was going to charge him. Wilkinson then continued to receive payments for his service as a spy for the Spanish government. James Wilkinson was the co-conspirator with Aaron Burr but escaped prosecution because he was the one who informed President Jefferson of the scheme. 
Theodore Roosevelt described Wilkinson as the most despicable character in history.  
In 1825, Wilkinson died while serving as an envoy in Mexico. The full details of his schemes did not become known until the 20th century when historians uncovered documentation of his connection to the Spanish empire. 
John Fries
In 1798, France and the United States were involved in several naval battles. The U.S. government, under John Adams, enacted taxes on slaves and real property. However, Pennsylvania had few slaves to generate tax revenue, so their legislature decided to tax houses and commercial buildings instead, based on the number and size of the windows. John Fries organized resistance to the taxes, and as the violence spread, President John Adams sent in federal troops. Fries and the other organizers were arrested, and Fries was convicted and sentenced to be hanged. But using a more narrow definition of treason, President John Adams pardoned him. 
John Brown
Brown’s anti-slavery convictions began when he attended an abolition meeting in Cleveland and was motivated to fight against the institution of slavery.
During the 1850s, John Brown and his five sons fought against pro-slavery forces in Kansas. Brown and his sons attacked three cabins along Pottawatomie Creek. They killed five men with broad swords and triggered a summer of guerrilla warfare in the troubled territory. Brown envisioned a mass uprising of enslaved people and got the backing of prominent abolitionists.  
In October 1869, Brown and his abolitionist raiders overran the Federal Arsenal at Harper’s Ferry in Virginia. Brown intended to inflame tensions between slaveholders and abolitionists, and at that point, he succeeded. His various actions, ending at Harper’s Ferry, incited an insurrection. As word about the raid spread, a company of U.S. Marines, led by Colonel Robert E. Lee, arrived, killing ten of the fighters, including two of Brown
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Thomas Dorr
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“if a body of people conspire and meditate an insurrection to resist or oppose the execution of any statute of the United States by force they proceed to carry such intention into execution by force, that they are guilty of the treason of levying war.”  
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