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For Stephanie
Love and harmony combine,
And around our souls intwine, 
While thy branches mix with mine,
And our roots together join.


Out of the cradle endlessly rocking
—WALT WHITMAN

Acclaim for Mark S. Weiner’s
BLACK TRIALS
FINALIST FOR THE CONNECTICUT BOOK AWARD
“Provocative. . . . [Weiner’s] gripping interpretation opens views of legal doctrine and biographical and social detail, but most of all it delves into basic tensions surrounding what it has meant to be an American, particularly for blacks.”
—Library Journal
“From the annals of our judiciary and the shards of human lives, Mark Weiner re-creates more knowingly and vividly than anyone the evolving experience of blacks before the law, the experience that has compelled us to reexamine again and again what it is to be a citizen.”
—William E. Nelson, Judge Edward Weinfeld Professor of Law, New York University
“Very enlightening. . . . Weiner has done much research . . . to show how the black march to equality before the law has had its variations along the way. . . . Traces the concept of what America stands for in the very real concept of legal equality.”
—Decatur Daily (Alabama)
“Mark Weiner is a great storyteller and a superb legal historian. Weiner’s subject is vast—the history of African-American slavery and freedom from colonial times to the present, and what that history teaches us about the meaning of America. He illuminates that whole terrain by tracing, in brilliant detail, the stories of fourteen legal cases. Only another historian can fully appreciate the originality and depth of Weiner’s research, but everyone will relish the results.”
—William E. Forbath, Lloyd M. Bentsen Chair in Law, Professor of History, University of Texas, Austin
“Should disabuse those who assume that the justice system is about expanding civil rights and liberties. . . . The court’s civil rights heroism depends entirely on the courage and stubbornness with which its established biases are defied, until that defiance becomes itself an established bias.”
— Austin American-Statesman
“Weiner is a very accomplished narrative historian. He writes clearly and gracefully, and with a novelist’s eye. His artistry makes the great race trials of the past come alive and brings the reader directly into the historical scene.”
—Robert W. Gordon, Chancellor Kent Professor of Law and Legal History, Yale University
“Thorough and provocative.”
—Kirkus
“Black Trials performs the extraordinary feat of being both a compelling read for a general audience and a significant contribution to scholarship. By bringing alive fascinating legal cases involving black Americans, Weiner shows how real racial progress has been won—but also how African-Americans are still not a ‘people of the law’ like all others.”
—Rogers M. Smith, Christopher H. Browne Distinguished Professor of Political Science, University of Pennsylvania
“Rigorous but readable. . . . Weiner’s skillful writing mixes tough analysis with a novelistic evocation of the human drama of the cases he covers. . . . Riveting.”
—Choice

Preface
This book tells a story about American citizenship by telling a series of stories about American law. By examining a group of prominent legal cases that I call “black trials,” I aim to depict the changing status of black Americans within American national identity, and in so doing to reveal a central feature of that national identity itself. While the full meaning of the term “black trials” as I use it here will be developed in the following chapters, for now suffice it to say that black trials are legal events that figure symbolically and dramatically in American culture by making public certain basic ideological conflicts about race and civic life. They are legal dramas of citizenship, civic rituals through which we have come to know ourselves as a people. The grand jury investigations of the “Great Negro Plot,” a slave conspiracy to burn down Manhattan in 1741. The hanging of the abolitionist John Brown for his raid on Harpers Ferry in 1859. The Supreme Court decisions of the Amistad in 1841, and Dred Scott in 1857, and Plessy v. Ferguson in 1896. The prosecution of Huey Newton, cofounder of the Black Panther Party, for killing a police officer in 1968. The televised charges and countercharges of Anita Hill and Clarence Thomas in 1991. All are part of a continuing narrative in our national life and cultural history.
The changes and continuities in this narrative have much to teach us. For the purposes of this book, the story of black trials sheds light on the vital issue often posed as “what it means to be an American.” 1 Black trials can help us appreciate what our civic ideals have become—what we stand for as a society—as well as some of the obstacles that prevent us from achieving those ideals more completely. In the pages ahead, I depict a series of legal cases that allow us to peer into a history of resistance to principles of racial exclusion that, for centuries, were central to American conceptions of national identity. The struggle of Afro-Americans for individual and social justice forcefully challenged those principles and helped to fashion a more inclusive, liberal culture of citizenship in our country. The United States has now entered a decisive stage in the history of this effort, and if we are finally to see its success—the full inclusion of black Americans in civic life—we would be well served to clarify our common ideals and refresh the language in which we speak about them. I believe that studying the history of black trials can assist us in this process.
The cases I discuss are a blend of the famous and the forgotten. Many readers will have heard of the trials of the Scottsboro Boys or John Brown from their studies of American history, though they may not recall the details. Many will also have heard of some of the Supreme Court decisions I examine, such as Plessy v. Ferguson or Brown v. Board of  Education. Some may know generally about Huey Newton’s trial, a relatively recent event, or the case of the revolt aboard the slave ship Amistad, about which there was a Hollywood film a few years ago. It would be surprising, however, if more than a handful knew the names Joseph Hanno or Prudence Crandall, or had heard of the 1883 Supreme Court decision in The Civil Rights Cases or the prosecution of members of the Ku Klux Klan in up-country South Carolina after the Civil War. Some of these cases bear on great constitutional questions; most do not. But all were well known in their day—they were causes célèbres with a prominent presence in American culture.
It should be said that these cases have inspired a good deal of existing scholarship, on which I have gratefully relied. This book could not have been written without the venerable traditions of historical work on American slavery and American constitutional history, as well as the many excellent specific studies of the trials I examine, referenced in the notes.  Black Trials differs from these studies in weaving the stories of individual cases into a single narrative within a particular interpretive frame. This book, however, is not a comprehensive survey of black trials; it rather is a selective rendering of their meaning as a tradition. There are a great many legal cases not examined here that would have been suitable for my analysis.
Much of my research for this book involved the recovery of biographical details from archives and primary documents. This was the sort of work common to many kinds of history, but in connection with this subject, I wish to make special note of an unfortunate reality: the lives of many black Americans involved in legal battles central to our national history, even the most famous and carefully studied cases, remain largely unexamined, even by professional historians. Many scholars who have written about the most influential legal decisions concerning slavery, for instance, have at times failed to mention even the names of the black men and women caught up in these proceedings. This neglect has unwittingly exacerbated the condition the historian E. P. Thompson, writing of the eighteenth-century English poor, called “the crime of anonymity.”2 It also has circumscribed our understanding of the past, concealing some of what its particularity might have to tell us.
This failing is not primarily the result of racial prejudice, though that played a part at one time. Historians of two or three generations ago were surely guilty of malign neglect of black history, but today the field is one of the most vibrant in the historical profession, and Afro-American issues figure prominently in many branches of university teaching and research. A more persistent and immediate cause of neglect may be found in the peculiar nature of legal history as a field. The work demands specialized academic training in both history and law, and the time and cost of such training ensures that its practitioners are relatively few. And owing to legal history’s strong affiliation with law schools, as opposed to history departments, most legal historians have been concerned with issues significant primarily to the legal profession; the investigation of obscure past lives, whether of blacks or whites, has been far from the main line of their interests.
Whatever its cause, the lack of knowledge about the litigants in the cases I examine represented one of the great challenges in writing this book. The stories I tell are thus exercises not only in narrative history, but also in painstaking historical recovery, though for the most part the fact of that recovery will be apparent only to specialists. This is particularly so for the stories of Joseph Hanno, Somerset’s Case, Jones v. Van  Zandt, and The Civil Rights Cases, many of whose biographical features have been unknown until now.
As historians can best appreciate, such work is not only labor-intensive, but also one whose triumphs are occasioned by minute discoveries. For example, in Chapter 3, I discuss the life of James Somerset, a Virginia slave whose legal case against his master was long said to have “ended slavery in England.” To learn simply that Somerset had been given a variety of expensive gifts by his master, an indication of his social status, took a month of full-time research into old account records, on microfilm, filled mostly with documentation about the price of molasses and indigo in the 1760s. That James Somerset was given half a yard of silk ribbon in 1765 may seem a small revelation, and yet I consider it to be a highly meaningful discovery, in fact one of the more significant of my career as a historian. Likewise, to learn that the foreman of the jury that convicted Joseph Hanno of murder in 1721 was related to the minister who gave his execution sermon required me to compare half of the illegible signature that remained on a poor microfilm copy of a weathered piece of colonial parchment to facsimiles of hundreds of signatures of prominent Bostonians of the early eighteenth century. A perfect match eventually appeared from behind the flashlight I brought into the stacks of Yale’s Sterling Memorial Library, as I knelt on its dusty floor—a thrilling moment on whose memory I still draw in times of frustration.
In addition to the ethical importance of such recovery work, I have been motivated especially by its conceptual value. Specifically, as I discuss in the Introduction, I believe that issues of broad jurisprudential significance can be read in the most minute social and cultural phenomena of human experience: that in the slightest facts of cultural life, such as the gift of half a yard of silk ribbon by a master to his slave, or the shape of an individual’s life or the contours of his or her personality, we can see a jurisprudence of race—a vision of race, law, and the social order. I also like to think of my historical method as essentially literary. My goal is to portray the past from an interpretative perspective rooted in the present, strongly guided by my own individual consciousness, sensitive to the subtleties of language, and ultimately grounded in particulars.
My hope is that this book will appeal to both the scholar and the general reader of serious nonfiction. The Introduction provides a theoretical framework for the remainder of the volume, but while necessary to professionals, it may not be for everyone. Those whose interest primarily lies in reading the stories of the trials may prefer to begin with Chapter 1. In any event, the framework made explicit in the Introduction is to be found implicitly in the succeeding chapters.
No book is an author’s own singular achievement, and this is particularly the case for a book of history. The number of people I have to thank for their assistance is extensive. A few individuals, however, deserve special mention for their help. I wish to thank my students in “Major Trials in African-American History,” taught in the American Studies Program at Stanford University during the winter term of the 1997–98 academic year, who have been a continuing source of inspiration. Mitchell Orenstein of the Maxwell School at Syracuse University not only was a great personal support, but also influenced my ideas on American history through his own work on the rule of law in Eastern Europe. My friend and agent, Tina Bennett, believed in this project from the start. My editor, George Andreou, provided support and exceptional expertise.
A number of friends, colleagues, and mentors were particularly encouraging or helpful at various points during the years this project developed. They include Jean-Christophe Agnew, Enrique Aguado-Asenjo, Amy Bach, Sarah Bilston, Donald Braman, John Brigham, Lincoln Caplan, Moises Castillo, Lois Chiang, Charleton Copeland, Joseph Corn, Prudence Cumberbatch, Deven Desai, Joel Fetzer, William Forbath, Jock Friedly, Richard Gillam, Robert Gordon, Ulrich Haltern, Christine Harrington, Thomas Hilbink, Allegra Hogan, Anthony Kronman, Chris Kubiak, David and Cathy Kuduk, Mark Lawrence, Brian Leiter, Catherine Lhamon, Daniel Markovits, Sean McCann, Andrea McDowell, Diarra McKinney, Carmen Moreno-Nuño, William Nelson, John Pollack, Robin Reardon, Joe Reed, Stephen Rich, Shelly Rosenblum, Chris Shannon, Ori Simchen, Rogers Smith, Kevin Stack, Michelle Stephens, Kate Stith, Holly Thomas, Karin Thomas, Trysh Travis, and Torben and Kristin von Staden. I have been grateful for the support of my students and colleagues at Rutgers School of Law–Newark, and I am proud to have joined the community of scholars and teachers there. I am especially indebted for the support of Stuart Deutsch, who twice provided the sponsorship of the Dean’s Research Fund for my work, as well as Claire Dickerson, Charles Jones, John Leubsdorf, Greg Mark, Keith Sharfman, and George Thomas. I also wish to extend a special thanks to my parents, Bernard and Marijana Weiner.
I gratefully acknowledge the assistance of the National Endowment for the Humanities, which provided a year-long fellowship without which it would have been impossible for this book to have been written. Henry Abelove provided a warm welcome at the Center for the Humanities at Wesleyan University during much of my fellowship term as an independent scholar in 2000–2001, and I am grateful to both him and the other residents of the Center.
The librarians and staff at the Yale Law School, Sterling Memorial Library, Stanford University, New York University, Wesleyan University, Columbia University, Temple University, Rutgers School of Law–Newark, Amherst College, the Library of Virginia, Colonial Williamsburg, the Library of Congress, the National Library of Scotland, the British Public Record Office, the Scottish National Portrait Gallery, the Massachusetts State Archives, the New York State Archives, the U.S. National Archives and the National Archives-Central Plains, -Great Lakes, -Northeast, -Pacific, and -Southeast, the American Antiquarian Society, the Supreme Court Historical Society, the Kentucky Historical Society, the Ohio Historical Society, the New Haven Historical Society, and many other smaller institutions were invaluable. Jon Butler and Harry Stout of the Institute for the Advanced Study of Religion at Yale were generous in acknowledging and encouraging my work on Joseph Hanno at an awards dinner in 2000, and the journal Slavery & Abolition provided similar support by publishing my research on James Somerset in April 2002. I was also greatly assisted by the opportunity to present my work at the Legal History Colloquium at New York University School of Law and at faculty colloquia at Cardozo and the University of Texas schools of law. The Center for Interdisciplinary Research (ZiF) in Bielefeld, Germany, similarly provided a lively forum for presenting some of my work on the Civil Rights Movement in April 2003, as did the German-American Lawyers’ Association (DAJV) in October of that year in Berlin.
Finally, I wish to thank my wife, Stephanie, with whom I share both an intellectual and a personal partnership, and for whom words are not enough. We met the day I arrived at Stanford to teach the seminar that was to become this book, and she has been by my side ever since. My gratitude for the gifts she has given me in the course of our lives together is approximated by the words of William Blake on the dedication page to this volume, which Stephanie helped see through many months of trial and delight.
A note on historical editing. As this is a volume intended in part for the general reader, I have sometimes imposed contemporary form on older styles of spelling, punctuation, and typeface. It has never been my intention to alter the meaning of the original words quoted, only to change their appearance on the page.
A note on usage. Throughout this volume, I generally use the terms “Afro-American” and “black,” though I occasionally use the terms “African-American” and “Negro,” depending on the context. The appropriateness of these terms—and of using any one of them to describe people who would not have described themselves as such—is the subject of intense debate. I agree with the Harvard sociologist Orlando Patterson that “Afro-American” is a more accurate term than “African-American” in acknowledging but not overstating a connection with the culture of Africa and in denoting an ethnicity rather than a race. I disagree, however, that the term “black” carries unavoidably negative connotations rooted in Western and, especially, American history and that it should be avoided. I use the terms “colored” and “negro,” with a lowercase n, only when quoting directly from older sources.

Introduction: Rituals of Citizenship
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On June 7, 1892, in New Orleans, a young black man stepped on board a train and into American history. His name was Homer Adolph Plessy, and though born and raised in Louisiana, the thirty-year-old shoemaker must have looked uncomfortable in the summer heat clutching a firstclass ticket to Covington. After all, he knew he was about to be arrested. Plessy boarded the East Louisiana Railroad with no other purpose, and he probably wasted no time carrying it out: he walked into one of the coaches reserved for whites, and he sat down. Plessy himself could “pass” for white (he was an “octoroon,” as a person with “one-eighth African blood” would have been known at the time), but it was not his intention to pass here. When the conductor saw Plessy and asked about his race, he readily admitted he was “colored,” but he refused to move to one of the Jim Crow cars set aside for blacks. Plessy’s challenge did not go unanswered. He was quickly arrested by detective Chris C. Cain. The next day, he was released on a $500 bond, posted by a small but influential political group of blacks and Creoles, but the matter hardly ended there. Homer Plessy had set off on a legal odyssey that would not conclude until a full four years later, in 1896, with the Supreme Court opinion in Plessy v. Ferguson, one of the most notorious cases about race in American constitutional law, and one of the best-known examples of what I call “black trials.”
Over one hundred years later, on June 17, 1994, in Los Angeles, another black trial would begin as a middle-aged black man stepped into his white Ford Bronco. His name was Orenthal James Simpson, and unlike Homer Plessy, he was already famous: he had achieved lasting celebrity as a football star, admired especially for his ability to run. Throughout America, he was known simply as “O. J.” Five days earlier, Simpson’s former wife, a blond white woman, had been found brutally murdered in front of her Brentwood apartment, along with a white male friend. Both had been stabbed repeatedly by a man of great strength. O. J. had physically abused his wife in the past, and Los Angeles police quickly gathered evidence to suggest he was the killer. After writing an ambiguous farewell note to family and friends, O. J. stepped into the passenger seat of his car, in his bag a disguise kit, $8,000 in cash, and a .357 Magnum revolver. His former teammate Al Cowlings then drove him north on Interstate 5. When they were intercepted by police, Cowlings slowed to forty miles per hour and called 911 to negotiate how O. J. would be taken into custody. News helicopters buzzed overhead, broadcasting the scene live across the nation. For the next year and a half, Americans seemed to follow every detail of a dramatic trial that, despite its lack of constitutional significance, would be a momentous event in Afro-American legal history.
Two hundred years earlier, in 1771, a well-dressed black man walked through the streets of London. His name was James Somerset, and he was on his way to meet an antislavery activist named Granville Sharp. Somerset would tell Sharp that he had run away from his master, Charles Steuart, a Virginia merchant and high-ranking official in the British colonial customs. Steuart owned a number of slaves, but his records indicate that Somerset was his favorite. Steuart even took Somerset with him as his personal manservant during travels along the North American coast; he had every indication that “able” Somerset was a loyal slave, a willing participant in the ordered world in which whites ruled and blacks served. But after the two sailed together for England, where slavery had not been formally recognized by Parliament, their relationship quickly changed. Somerset was baptized, taking the name James (many slaves believed baptism would advance their quest for freedom), and he ran away; to the chagrin of his stunned and irate master, Somerset disappeared into the London black underground. Soon afterward, Somerset appeared at Sharp’s door seeking advice and support, and he was not disappointed. A year later, James Somerset would have his freedom, and the Court of King’s Bench would issue an opinion in Somerset’s Case, one of the great black trials of the eighteenth century. The court’s declaration that slavery found no support in natural law would nourish antislavery activism in both Britain and America for decades to come.
In describing the cases of Homer Plessy, O. J. Simpson, and James Somerset as “black trials,” I have used the term with a specific meaning in mind. Black trials are legal events that by their dramatic quality have symbolically defined the status of blacks in American civic life. That act of definition centers on a vital but unexamined issue in the history of American citizenship: the relationship of Afro-Americans to the concept of law. Put another way, black trials have determined the civic status of Afro-Americans by defining their status within the very idea of legality—by addressing whether they are “a people of law.” And because the spirit of American law has been a subject of dispute among ordinary people of all races, black trials have also carried a larger significance, serving as public occasions in which Americans have fought to define the nature of their collective identity. Black trials have unfolded, in particular, against a backdrop of three contending traditions of popular legal and political thought: a liberal jurisprudence based on individual rights, a Christian tradition rooted in the Old and New Testaments, and a caste vision founded on principles of racial purity and pollution. The struggles among the advocates of these three civic traditions over the legal stakes in individual black trials, I will explain, has also been a struggle about the civic meaning of America.
My interpretative framework is based on a distinctively cultural approach to Afro-American legal history. In taking this approach, I draw on ideas from diverse academic fields, from legal studies to anthropology, and illustrations from other lands and other times. This method is intended above all to highlight phenomena often intuitively understood but rarely discussed and, in turn, to suggest how the stories and figures I describe are endowed with a larger historical meaning.
THE CULTURE OF CIVIC BELONGING
American identity, the culture and values that hold us together as a nation: if newspapers are any indication, Americans are becoming increasingly interested in the subject. In the New York Times, the phrase “American identity” appeared 14 times from 1980 to 1984; 17 from 1985 to 1989; 47 from 1990 to 1994; 104 from 1995 to 1999, a jump of more than 100 percent; and already has appeared 98 times in the less than four years between 2000 and the time of this writing. In the “Major Papers” file of the Lexis database (which includes newspapers such as the Los Angeles Times and the Washington Post), there is an even more marked increase. Or take the career of the related phrase “what it means to be an American.” It appeared in the “Major Papers” file 16 times from 1980 to 1984; 72 times from 1985 to 1989; 230 from 1990 to 1994; 409 from 1995 to 1999; and already has appeared 522 times from 2000 through May 2004. The reasons behind this trend are complex, and while we cannot exclude the tenacity of cant, at the very least the numbers would seem to suggest the beginning of a gradual but building process of national self-examination. Academic scholarship seems to confirm this development. A wide array of recent books about issues of national identity has been produced by young and more established scholars alike.1
The word “citizenship” is the drumbeat of this intellectual process, the meter to which it keeps time. The word itself has rich and diverse meanings, yet we tend to use it with little awareness of that complexity. For instance, by one convention the term means something rather like “civilian,” a person not employed as a professional by the state; by another etymology, now largely obsolete, citizen is synonymous with “city dweller.” A more common usage, though one that seems slowly and sadly to be losing currency, refers to a state of active political participation and community involvement, a way of speaking about citizenship associated with those high school civics classes that once sought to instill “good citizenship” (an effort derived from conceptions of “civic virtue” central to the thought of ancient Rome). Other contemporary meanings are purely formal and refer to the official grant or recognition of an individual’s national affiliation. This last is a distinctly modern sense of the term, a product of the development of the nation-state in the wake of the European Renaissance. This concept of citizenship has become indispensable to a world in which state bureaucracies are responsible for providing a wide range of goods and services, and its value is never more evident than when it is absent, as in the case of stateless peoples such as Palestinian refugees; its significance has been heightened in recent decades by greater global migration.
Despite this diversity of meaning, there is a tendency in American public and scholarly debate today to think about citizenship in connection specifically with the civic status of groups, especially minority groups. The roots of the trend reach especially to the “multiculturalism” and “identity” debates of the 1980s, aspects of the cultural legacy of the Civil Rights Movement, whose success inspired many minorities to demand greater public acknowledgment of their place in the fabric of American life.2 The issues associated with citizenship now typically cause us to consider the civic status of a wide variety of individual communities that make up our larger national community—from women who wish to serve in the armed forces, to gay men who wish to marry, to Latin American migrants who have settled in the United States. Will these groups be granted “full citizenship,” the question is put, or will their members instead be forced to remain “second-class citizens” because of some distinctive trait, belief, or practice that cuts against the American grain? Among scholars, this idea of citizenship often goes under the name of “group inclusion,” and a large body of literature speaks to its underlying assumption: that most Americans judge their nation in part by the place minorities hold in our civic life; the way we treat minority groups is a reflection of who we are. The story of black trials concerns an especially vital aspect of the history of group inclusion, because the minority community whose status has been of the greatest consequence for the development of our society as a whole— whose particular fate has been most closely bound with the meaning of our nation—has been Afro-Americans.
Group inclusion involves two distinct notions of citizenship itself. The first, explicitly legal, often coincides with the idea of civil or political rights.3 To be considered a citizen in this sense, at least in a democratic society, one must not only possess formal citizenship, but also enjoy the rights to vote and participate in the process of government (for instance, by sitting on juries), as well as the freedom to go about one’s life in “the pursuit of happiness.” Absent the legal guarantee of such rights, one is at best only a partial member of the community. Throughout American history, a great many have lived in this civic shadow land, a status that was the direct result of belonging to some disqualified group as defined by the state. For instance, such was long the case for women, who won the federal right to vote only in 1920, and though we tend to overlook the fact because it somehow seems justified, it is still the case for many felons and for children, who are citizens in the formal sense of the term but typically cannot vote and are denied a wide range of legal protections of their liberties. In the Jim Crow era of which the decision Plessy v. Ferguson stood as an icon—having advanced the principle of “separate but equal” at the heart of southern segregation—Afro-Americans were relegated to an even more limited civic status. They may have had the formal standing of American nationals, but they were denied fundamental civil and political rights. They were a subjugated, disenfranchised class of partial citizens living under the power of the American government but denied many of its protections.
The second notion of group citizenship is a cultural one. For a group to enjoy full citizenship in a cultural sense, the civic majority must recognize that the group “belongs,” that it shares certain basic characteristics with the community, a principle scholars sometimes call “community solidarity.”4 This is a subtle phenomenon—it is usually much less tangible than, say, a statute denying women the right to vote—but it is partly the intangibility of this aspect of citizenship that makes it so important. The value we place on community solidarity in America owes much to our history as a nation of immigrants, but its importance can be seen with special clarity when we look beyond our own borders. The Federal Republic of Germany, for instance, with one of the largest immigrant populations in Europe, is home to over 2 million people of Turkish descent. About a half million of those hold German citizenship, which grants them the right to vote in federal elections, so long as they surrender their Turkish passports. Yet all the political rights in the world have not made these Turks full members of their country, insofar as Germans, like other Europeans—and Americans through most of our history—have customarily defined their national identity in terms of racial descent. The children of Turkish immigrants may be legal citizens of the state and entitled to its benefits, but as the recent effort to ban the wearing of headscarves in German schools suggests, the majority would balk at calling these citizens fully “German” (a view just now beginning to shift, especially among younger Germans, as the third generation of Turkish immigrants comes of age). Similarly, we might consider the restricted status of Asian immigrants in Japan, a society still more evidently devoted to ideals of ethnic purity, where one can find signs reading NO FOREIGNERS ALLOWED at private clubs and businesses. Even after having lived for generations in the country, mastered its language and culture, and taken Japanese names, descendants of immigrants from Vietnam, Korea, or China are generally not considered “real” Japanese—they are deemed to be outsiders, despite the nation’s pressing need to attract immigrant labor, and are subject to a range of social and economic discriminations. 5 Afro-Americans in the time of Homer Plessy faced a comparable cultural barrier; it provided the basis for W. E. B. Du Bois to observe, in The Souls of Black Folk, that being “an American” and being “a Negro” were “two warring ideals.”6 In the eyes of the majority, to be fully American was to be white, a view that went far in determining the scope of black civil and political rights as well.
Rogers M. Smith, a political scientist and historian, recently coined a useful term for explaining the link between the legal and cultural aspects of citizenship: “civic myths” or “myths of civic identity.” 7 A civic myth, he explains, is a widely shared story that serves as the basis of national identity. It is an underlying civic principle that describes why a group of people constitutes a nation, who can belong to the nation and who cannot, and what the nation’s values and aims are; the myth informs not only law and legal decisions but also social and cultural life. A good example can be found in South Africa under apartheid. There, one dominant civic myth—not only enshrined in the constitution, but also manifest in even the smallest social interactions across the lines of race—described the nation as a gift from God to whites, whose ancestors had made an arduous, Exodus-like trek across the continent. The civic myths of a number of other countries are similarly grounded in racial descent (in the United States, this obtains for Native American nations), but civic myths may also encompass religion, language, and historical struggles for principles of all kinds, including those strongly opposed to racial hierarchy. The guiding civic myth of the former Soviet Union, for instance, described its citizens as participating in an ongoing historical struggle that would create a global classless society—an ideal embodied in cultural and legal forms throughout Soviet life, from the use of the term “comrade” to laws mandating highly centralized social welfare.
Smith’s notion of “civic myth” expresses an assumption that informs my approach to the stories in this book: that the identity of any nation, the way it draws its circle of civic belonging, is defined by a set of sometimes unarticulated core ideas that can be discovered through reflection and inquiry. From the colonial era to our own time, the history of black trials has centered on one such core idea: the need for groups seeking full civic membership in the United States to be widely perceived as being “a people of law.” In turning to this concept now, I wish to peer beneath the surface of our national identity to describe the conceptual machinery at work in the American culture of citizenship.
BECOMING A PEOPLE OF LAW
The concept of “a people of law” has deep roots in the Judeo-Christian tradition. It is associated most closely with the Hebrews of the ancient Near East, who, the Bible records, entered into a covenant, or contract, with their one God and pledged to obey his strict, complex system of rules. Scholars believe that this commitment to the law of a monotheistic God dramatically distinguished the Hebrews from the peoples around them, who believed their fate to be governed by the host of capricious deities to whom they paid tribute (the Babylonians, for instance, worshiped Anu, the sky god; Enlil, the storm god; and Ea, the water god, among others). Moreover, it was by accepting the Law as their measure of moral aspiration that the Hebrews were transformed from a collection of seminomadic tribes into a people and, ultimately, a nation. This transformation is the subject of copious discussion among religious and secular scholars alike. For our purposes, though, we need only bear in mind that adherence to the Mosaic Code was the prerequisite for true membership in the community the Law defined. To live within the nation of Israel was to observe the Law, and thus to be a part of a people of law. This notion of group identity based on common legal commitment has been central to the civic and religious life of the West, as well as to Islamic nations. While the distinction was later made in the Christian tradition, especially by Martin Luther interpreting the writings of Paul, between a people of law and a people of grace (between those who were justified by strict adherence to prescribed rules and those justified by faith), Christians would nevertheless see themselves, too, as a people of law, pledging devotion to a new covenant growing out of the Old Testament while at the same time transforming and superseding it. Muslims have a related term: ahl al-kitab, usually translated as “people of the book,” a concept that includes Jews and Christians.
Today, the condition denoted by the phrase “a people of law” is an unspoken but prevailing requirement for civic membership within multiethnic, constitutional democracies. In such societies—the United States and Great Britain are good examples, and Europe will become one as its political integration proceeds—full civic membership is based not on racial descent, but on allegiance to the state. For this reason, their citizens are described as “a people” only for rhetorical effect (when politicians speak of the American people, it is a very different matter from speaking about the German Volk); they instead are described as “a nation,” a community defined by shared legal values. The civic glue of these communities is a commitment to law and the constitution, just as Islamic societies have traditionally welcomed all peoples of the book. Conversely—and here lies a key issue for the history of Afro-American citizenship—those groups thought to lack a capacity for law are typically viewed as internal exiles, a people apart. Minority groups collectively seeking “full citizenship” in the United States have thus usually been obliged to struggle in diverse ways to overcome a perception of their legal incapacity. This effort has been an important aspect of the fight for civic assimilation by American Indians, Catholics, Jews, Latinos, and Asians—and it is the animating force behind the history of black trials as a legal and cultural tradition.
The specific requirements incumbent on a minority group aiming to establish its qualification as a people of law have varied from one group to another, but in general they may be arranged into three irreducible criteria. First, a people of law has an inherent capacity to honor the most fundamental legal principles of the nation. In a liberal legal order, for instance, where property rights are fundamental, no group could achieve full citizenship if it were thought to reject the concept of private property. In the late nineteenth century, an alliance of white reformers thus sought to “save” American Indians by destroying systems of Indian tribal governance and settling natives on individual plots of land. This twin effort to undermine Indian law and promote white conceptions of property was motivated by the hope that, once taught the distinction between “mine and thine,” natives could become full Americans. Oppressive though this campaign was, the dominant alternative vision against which its supporters fought was far worse: that Indians, deemed inherently incapable of such a conceptual conversion, could never join the circle of American civic life, probably would “disappear” as a people, and perhaps should be liquidated. Despite its brutal consequences, the reformers’ faith that Indians could learn to live by the principles of American legality—that they were able to conform to liberal legal standards and thereby become a people of law—was in their eyes an advocacy of Indian welfare. By contrast, those who thought natives incapable of upholding white legal norms were resigned to the view of Indians as irredeemable outcasts. 8
Second, to become a people of law requires that a group be deemed worthy of the law and its protection. In other words, the values underlying the law must be consistent with the notion that the group in question is entitled to enjoy the benefits of the law. If a nation lives under a law whose animating purpose is to distribute goods according to race, for instance, then low-status racial groups can never hope to achieve full civic membership. The traditional Indian caste system, to take a prominent though not exclusive example, was based on a rigid hierarchy governed by notions of religious purity and pollution that corresponded roughly to occupation. The society was divided into four main groups, or varnas, each a hereditary status: Brahmans (priests), Kshatriyas (warriors), Vaisyas (merchants), and Shudras (peasants).9 While individual members of these groups could experience temporary forms of impurity, a large class, known in English by the catch-all term “untouchables,” was branded permanently impure and relegated to the lowest forms of work, traditionally the tanning of hides. Indeed, untouchables were formally outside the caste system itself—literally they were people of no caste—and as such were unworthy even to enter Hindu temples. The religious principles at the heart of Indian society forever confined them to the role of outsider. A similarly severe instance can be found in the case of the Japanese burakumin (hamlet people) or  eta (“full of filth”), descendants of peoples who through their occupations bore the stigma of Buddhist and Shinto ritual pollution. A much less extreme example exists in Islamic societies, where the hospitality for which they are historically renowned is extended to all peoples of the book, but not beyond.
Finally, to be a people of law requires that a group demonstrate a commitment to the law in its culture and everyday practices. Here, we might consider again the ancient Hebrews. Jewish law does not merely proscribe the most egregious lapses of human conduct, such as murder and adultery. Beyond the Ten Commandments, the Law also governs a wide array of minute aspects of daily life, with hundreds of codes, the ones encompassing dietary rules being only the most famous; some censure misdeeds, others compel positive acts such as charity. The regulation of everyday life by the Mosaic Code is so particular, in fact, that the most routine daily tasks and habits become to a degree sacred performances—all actions pointing toward the Law and its demands. (The Law is so demanding that one fine Talmudic story describes how, when God offered it to other nations, each refused upon learning of its requirements.10) Today if a minority group is to achieve full civic membership, its commitment to the law of the larger community must, similarly, be revealed in both large and small acts. The power of such minute cultural practices to define a minority group as being within or without the larger community can be glimpsed in the skepticism with which many Americans view Muslim immigrant women who wear the hijab, which many non-Muslims perceive as an icon of inherited, group oppression contrary to American national principles, however willingly the putative victims submit. Similarly, Catholics, especially the Irish, long faced a marked skepticism of their loyalty to America in light of their concurrent loyalty to the Vatican. In American literature of the early nineteenth century, the black robe of a priest was often a symbol of “Popish” political subversion.
All minority groups that have sought to achieve full civic membership in the United States have struggled to be seen as a people of law, but this struggle has been uniquely important for Afro-Americans. More than for any other racial or ethnic minority, the life and identity of black Americans have for centuries been inextricable from law and legal ideals. The ancestors of most people of African descent arrived in North America as slaves; that status was a creation of the law, and in its various legal mutations it continued to influence black life for over a hundred years after slavery was formally abolished. As the literary scholar Jon-Christian Suggs notes, Afro-American culture has as a result been veritably preoccupied with law, and many of the high achievements of Afro-American literature take legality as a central topic, from the slave narratives of the antebellum years through the writings of Richard Wright during World War II (and even, ignominiously, the “gangster rap” of today).11 One cannot fully appreciate the nature of Afro-American identity, in the past or in our own time, without extended reference to the character of American law. It is for this reason that the history of black trials so closely traces the history of black civic inclusion in general. For it has been primarily in the context of these legal cases that we have rendered cultural judgment as to the status of Afro-Americans in relation to the law—our sacred text.
RITUALS OF CITIZENSHIP
To understand why, it is helpful to think of black trials as performing the function of a civic ritual—and thus to turn to the work of anthropologists, for whom the study of ritual was a founding concern of their discipline.12 In anthropology, the term “ritual” generally refers to symbolic actions undertaken in relation to basic social values and status relationships (or, more broadly, “in relation to the sacred”). Rituals are divided into two general types, acts and events. Ritual acts express the underlying principles of a community through discrete behaviors, such as shaking hands or saying “Bless you” when someone sneezes. Significantly, they must be performed according to precise rules or conventions. If a man reaches for a hammer, for instance, he is probably performing a purely utilitarian act: he wishes to drive a nail. Because the act does not speak to his society or its values, there is no rule dictating how he should reach for the tool. But if the same man reaches to tip his hat when he encounters a woman of equal or higher social rank, he is performing a deeply symbolic function. The man is not simply tipping his hat for the sake of repositioning it on his head, he is acknowledging the respect and deference men are asked to accord to women of the same or higher class. And unlike reaching for a hammer, this act must be executed in a specific way if it is to have the intended meaning. For instance, if a man encountering a lady were to slide his hat off his head and onto the ground, she might think he had dropped it inadvertently or were otherwise in the throes of some spasm. If a construction worker passing a woman in a grandly attired evening gown were to reach out his arm in a broad circular motion, take his hard hat gingerly between two fingers, and dip it forward to his waist, the lady might rightly assume the man was mocking her and her class.
Ritual events are ritual actions on a much larger scale. In everyday speech, they are often referred to as ceremonies. They include rites of passage from youth to adulthood in Nigeria, Ash Wednesday services in Spain, Hindu pageants in India, the taking of communion in various Christian churches, as well as a great variety of secular public occasions, from graduations to state dinners. In ritual events, members of a community come together to depict the values that structure their lives, typically presenting those beliefs in the form of a shared narrative. The involvement of community members in ritual events, as either participants or spectators, enables them not only to acknowledge but also actively to affirm and define the character of the community. Ritual events thereby are not merely passive representations: they are performances that establish an individual’s status in relation to basic social principles. By reenacting the biblical story of the Last Supper, for instance, the celebration of the Eucharist affirms that the members of a church are one in Christ. A graduation ceremony is a ritual that reinforces a change in status between youth and maturity; it typically concludes with a speech that instructs graduates on the responsibilities of the new role they will assume and commends those members of the community who are ready to uphold its values as adults. A wedding joins an unrelated man and woman together as kin, giving separate individuals a new social status that draws its meaning from the basic values our society holds about men, women, and children.
Ritual events “work” because they follow a conventional structure. They achieve symbolic power because they proceed according to a predetermined set of rules, just as a man must tip his hat in a particular way for the action to have the meaning he intends. For it is only by following a predictable form—proceeding according to a narrative structure— that rituals transform their actors into representative figures whose actions embody general social meanings. Consider the typical American wedding, a highly structured affair involving a prescribed set of actions and a rigid standard of dress. The bride, for instance, usually walks down the middle of the aisle rather than snaking through the chairs of the assembled guests or entering through a more convenient side door— that would seem absurd. Similarly, on this most nervous-making of days she wears a white gown rather than jeans, which would doubtless be more comfortable, and she appears last in the procession. The brides-maids who precede the bride dress alike, in uniforms inferior in their finery to that of the bride, and they carry bouquets of flowers, as opposed to any other objects, however lovely, of their own choosing. One can easily predict that the groom will wear a dark suit or tuxedo, and that he will wait for his fiancée as she walks toward him down the bedecked aisle, as often as not to be “given” by her father. The participants in such an event are not simply themselves. They represent social roles—the cherished bride, the supportive female friends, the supplicant and petitioning groom—and by upholding the conventions of the ceremony, they invoke and affirm the ideas behind those roles. The wedding is a performance whose themes are gender and family.
Significantly, in the United States, our most important public rituals, those we share as a society, concern not religion or the family but rather law and national identity. Our public rituals affirm the legal values by which we conduct our civic life. These rituals come in various forms. Many take place on the same day of every year: for instance, the laying of a wreath at the Tomb of the Unknowns on Memorial Day or the celebration of the Declaration of Independence on the Fourth of July. Other civic rituals may take place more frequently or in connection with specific occasions. Standing for “The Star Spangled Banner” before a sporting event is a ritual of this type, affirming the collective values of patriotism and sacrifice, and has become only more solemn since the events of September 11, 2001. These rituals are no less powerful for being occasional: if you care to test their power, you might try gathering with a group of distinctively dressed friends near the front rows of a stadium when the anthem begins and not standing.
As rituals go, black trials have an unusual origin: They begin as legal cases, discrete events whose purpose is to sanctify decisions in civil suits or criminal prosecutions. The defining quality of black trials as I use the term is that a local ritual event—a legal case—is transformed into a ritual with significance for the larger American community. Legal cases have a number of characteristics that permit this symbolic transformation, this broadening of meaning and implication from a trial into a black trial. First, they are public, potentially open to a large audience—indeed, Americans today can watch many trials, like that of O. J. Simpson, in real time. Second, legal cases are always in some measure self-referential: the abstract concept of legality and the distinctive ideals of a particular body of law are present throughout the proceedings. Most important to the symbolic transformative power of a trial is the more literal transformation it affects on the parties to the case: the ultimate result of a trial is the declaration that its parties stand in a new relation not simply to a specific rule, but to the law as a general ideal. A civil trial determines whether a given plaintiff’s claims will be recognized and supported by legal authority, potentially transforming a defendant into an individual liable for damages. A murder trial can turn the accused into a criminal. As it transforms an individual’s status in the particular, a legal case takes us from the realm of largely discrete events with specific meanings to the realm of ideals with communal importance.
Finally, most legal cases are highly conventional. They are conducted according to a traditional order, with a standard set of characters as familiar to us as those in a wedding or a detective novel or a classical tragedy. The very predictability by which the resolution of a dispute is achieved compels us to view the individual participants as representative of basic social and institutional relationships. When the State of California prosecuted the police officers who assaulted Rodney King on a Los Angeles freeway, for instance, King transcended his individuality as the alleged victim: he became a symbol of black men and their troubled relation to the institutions of law enforcement. Similarly, the acquittal of his attackers became more than a judgment of the actions of the officers, a fact made clear by the widespread distress and riots that followed. Thus a specific, local legal ritual taking place in a Los Angeles courtroom, and its central question—whether the police who attacked King had violated his civil rights, thereby becoming not upstanding agents of the law but criminals themselves—became a civic ritual with national symbolic force. It spoke to the relation of Afro-Americans to the law and, by extension, to the degree of their inclusion in the civic community that the law defines. Like a character in a novel or a participant in a wedding, Rodney King came to stand, in the eyes of an entire community, for a set of abstract status relationships.
Individual cases become black trials for a variety of reasons: the fame or social standing of their participants, as with O. J. Simpson; the importance of the legal questions they raise, as with Plessy v. Ferguson or Somerset’s Case; the drama of the crime, as with Rodney King; or the particular social context in which they take place. At times, it might be said, a community needs a black trial: it may seize on a local event and imbue it with larger significance as a means of working through its underlying social tensions. The case of Emmett Till, a black boy brutally murdered in Mississippi in 1955, which I discuss briefly in Part Four, may to some degree be understood in this way. Whatever the cause, the importance of black trials lies ultimately in their symbolism, as judgments about the status of blacks within the values that define American national identity, as ritual events that determine the place of Afro-Americans within the idea of law itself. When we say that a case like that of O. J. Simpson is important for being “about race,” despite its lack of constitutional meaning, I believe we are referring to this symbolic significance. A constitutional case like Plessy v. Ferguson attains its symbolic importance both through its role in popular culture and through its technical implications for legal doctrine.
To say that black trials are civic rituals that concern the relation of Afro-Americans and the law, however, is to describe only part of their symbolic weight. It would be quite another matter if, like most ritual events, their outcome were inevitable. In a wedding, for example, a couple always is married, or else a wedding has not taken place. In communion, a church always becomes one in Christ. Within the ritual form of the trial, however, the legal and civic status of Afro-Americans is open to debate, subject to the contestation inherent in our adversarial system of justice. Trials also invite a special type of community participation: actual (for the jurors) and more vicarious (for every onlooker coming to his or her own conclusions). Black trials, in other words, are dynamic rituals whose ending, and thus whose  meaning, is uncertain at the outset, and which invite competing points of view.
THREE VISIONS OF LAW AND CIVIC LIFE
In America, law has never been a single, undisputed idea. Throughout our history, Americans have differed dramatically not only in how they understand particular laws but also in how they understand the nature of law itself—the broad legal principles they believe should define the essence of our national identity. Significantly, these competing views of law have been embraced not simply by intellectuals or those whose lives are devoted to thinking about ideas. As the historian Robert Westbrook has written, political theory is not the province only of professional thinkers.13 Every day people express theoretical and philosophical positions about society in what they say and, even more important, in the way they live and the culture they produce. In the songs we sing, the films we watch and images we love, in the way we lead our lives day to day, and in our explicit social commitments, all Americans hold “popular political theories” about how society should be organized and how people should live within it. Apropos of black trials, we can add that these popular theories express a jurisprudence, a vision of law, no less meaningful for being conceptually unarticulated. 14 This popular jurisprudential pluralism is central to the way black trials exercise their symbolic power.
American views of law have fallen into three broad traditions (at times overlapping, and always evolving), each of which has spoken in its own way to the question of black legal capacity. The first, well known because it accords with the dominant conception of American civic life today, is the rich, historically varied philosophy of political liberalism or, more specifically, liberal individualism. Proponents of this view, drawn ultimately from the ideas of philosophers such as John Locke and John Stuart Mill, consider the protection of individual freedom a preeminent good. As individualists, they view the United States as a nation dedicated to principles directly contrary to racial hierarchy and civic exclusion based on race.15 This tradition began its modern career during the great Western revolutions of the seventeenth and eighteenth centuries, when its commitment to individual rights extended mainly to white men, and today it is embodied in the universalism of the human rights movement, which seeks to extend the protections of individual rights around the globe. Notably, until the Civil War, an important constituency of liberalism stood opposed to the civic interests of Afro-Americans as a group; dedicated to the sanctity of private property as a foundation of individual liberty, some liberals supported the property interests of slaveholders in their slaves. But it is the racially inclusive tendency of the liberal tradition, developed over the last three centuries—the assertion that a person’s race should never in itself put them beyond the protections of law or outside the circle of civic life—that most concerns me here.
The second tradition of civic jurisprudence is that of racial caste, whose proponents view society not as a gathering of individuals, but rather as a community of stratified groups. Despite the vast differences between the United States and the social order of traditional India, essential features of the caste vision of civic life—no less than the liberal tradition—have been central to American history and formed a basic part of how we have viewed the nature and purpose of law. Indeed, from the start of our history as a nation, the great majority of Americans believed that our nation was intended to protect white racial dominance and “honor”—ours was “a white man’s country,” a community of groups, with whites firmly on the top, a view by no means confined to uneducated, poor whites (nor, it should be said, limited to educated, wealthy ones). This vision is not uniquely American, of course; Europe, too, had a well-honed, mainstream intellectual tradition that considered social questions in terms of racial hierarchy. In fact, some of the same men who created modern liberal philosophy in the eighteenth century were also the founders of modern scientific racism—most notably Thomas Jefferson—and were deeply engaged with European thought in both endeavors.16
The third popular tradition of American jurisprudence is that of Christianity. Proponents of this tradition view the United States as a Christian nation, and believe that the law its citizens are morally bound to follow—their true law—is embodied in the works and teachings of Jesus, or in the codes of the Old Testament as recast by the New. The Christian vision of society and politics, the relation of any present historical moment to the future Kingdom of God, is enormously diverse, and thus Christians have spoken in a range of voices about the civic status of blacks. For hundreds of years, for instance, many Christians believed blacks should not receive baptism or become full church members; many also believed Africans were the descendants of Ham, cursed by his father, Noah, to perpetual servitude.17 Even in the twentieth century, under Jim Crow, while Afro-Americans were accepted as Christians, blacks and whites not only worshiped separately by social custom, but were even asked in court to swear on separate Bibles. On the other hand, Christian social activists played a central role in some of the most important drives toward civic egalitarianism and reform in American history, and it was their opposition to racial hierarchy—based on the principle that all are one in the body of Christ—that was to transform the modern Christian outlook on matters of race and ethnicity.18 This egalitarian Christian vision achieved recent prominence after World War II, during the Civil Rights Movement, and it is this vision on which I focus attention in this book.
Liberal, caste, Christian: the diversity of American views of law has given black trials a quality we might describe as dialectical, as something changed by what it changes. For in the context of American jurisprudential pluralism, the central symbolic question of black trials— whether Afro-Americans are a people of law—has been inseparable from the question of what law is. To ask one question has been, necessarily, to ask the other. In the trial stories I shall tell, I therefore also follow the rise and fall of these three competing traditions of American jurisprudence. The story is complex, and not without its surprising turns. During the course of American history, advocates of black civic inclusion have used the rhetorical weapons of Christian and liberal jurisprudence to oppose the caste vision of black legal incapacity born of American slavery. Over centuries, Afro-Americans and their allies won this fight, destroying caste theories of citizenship, a victory of which our society can justly be proud. The terms of the victory, however, were not only to draw a liberal notion of citizenship more deeply into the heart of American national identity, but also to marginalize the Christian legal vision long central to the fight against caste. Moreover, the victory gave rise, ironically, to new sources of the popular perceptions that Afro-Americans as a group exist outside the law—perceptions that arise from tensions within liberalism itself.
NARRATIVE AND THE CULTURAL HISTORY OF LAW
This is a book of narratives, a work of stories, but it is not a traditional narrative history. I believe that narratives are not merely one way of describing past events; rather, there are essential aspects of the past that can best be recovered through storytelling and literary interpretation. Those features of history available by such an approach are the symbolic meanings embedded in culture, including the culture of citizenship. “The concept of culture I espouse,” writes Clifford Geertz in a famous passage in The Interpretation of Cultures that has been a particular influence on my approach, “is essentially a semiotic one. Believing . . . that man is an animal suspended in webs of significance he himself has spun, I take culture to be those webs, and the analysis of it to be therefore not an experimental science in search of law, but an interpretive one in search of meaning.”19 Like the Geertzian ethnographer, the cultural historian of law must, I believe, enter the “webs of significance” in which humans were once “suspended,” and all at once recover, interpret, and represent the complex meanings of past legal lives and events.
In making narratives of the details I have collected from the past, my goal has been to portray the webs of significance surrounding black trials through a process Geertz called “thick description,” in which description and interpretation blend into one. In this process, I consider black trials at three primary levels of meaning. These levels are the doctrinal, the social and biographical, and the symbolic. The first level, the doctrinal, is the most familiar within the circles of legal history. From a purely doctrinal perspective, for instance, the case of Plessy v. Ferguson is a mile-stone in the history of the Supreme Court’s interpretation of the Equal Protection Clause of the Fourteenth Amendment. In its decision in Plessy, the Court asserted that laws requiring separate facilities for whites and blacks on intrastate passenger trains did not violate the principles of equal protection, and it thereby gave judicial blessing to the practice of racial segregation—an interpretation that would be overturned by the Court more than fifty years later, in the landmark case of Brown v. Board of Education. The doctrinal story of Afro-American citizenship is a traditional and essential one, but only part of this study has an explicitly doctrinal focus. Many of the black trials I examine indeed have no doctrinal importance at all.
To fully appreciate the meaning of black trials, we thus also need to attend to their social and biographical features. From this perspective, for instance, the story of Plessy v. Ferguson begins not with the transformation of Fourteenth Amendment jurisprudence after Reconstruction, but rather with the racial history of New Orleans, where the case was brought. Most important, the city had a long history of intermarriage between blacks and whites, and was home to French-speaking Creoles and mulattoes who held substantial positions in urban society. These light-skinned residents felt a particular oppression from the racial restrictions increasingly imposed on blacks throughout the South. In the wake of the passage of Jim Crow train legislation in 1890, a group of these residents formed the Citizens’ Committee to Test the Constitutionality of the Separate Car Law (their efforts also seem to have been supported by railroad transportation companies, for whom maintaining separate car facilities had been an economic burden). With the cooperation of the East Louisiana Railroad, the Citizens’ Committee and its attorney, Albion Tourgée, worked to create a “test case” through which they could challenge the law. That case began when light-skinned Homer Plessy, his very name a marker of the history of French-black intermarriage in New Orleans (his birth record reads “Homere Patris Plessy”), boarded a train car in June 1892.
The third level of historical meaning in black trials and, for me as a cultural historian, the most interesting, is the symbolic level. A symbolic approach to black trials is based on the perception that the rich, individual details of a legal case, including those taken from their doctrinal and biographical features, may resonate far beyond their literal significance, that they may become symbols in the classic literary sense, standing in for ideas they do not themselves immediately portray (with the same sort of force as, say, a cross, a red rose, or a white whale). In black trials, I believe, it is minute details that have had the ultimate power to denote, to make concrete, the conceptions of race, law, and civic belonging around which the trials revolve—and to give effect to their ritual process. To retrieve the symbolic aspect of black trials demands their history be told in a particular way, for symbols carry meanings that can be best apprehended within the form of a narrative, meanings apt to be lost in the isolation wrought by other kinds of analysis. Symbols form through juxtaposition and repetition, through the weaving of webs of significance within the larger web of culture, and the meanings of those symbols are largely irreducible; they generally are not subject to paraphrase and cannot be separated from their representation.
We might in this
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