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Advance Praise for Classified

“The nation urgently needs what David E. Bernstein here provides: a lucid explanation of the long and tangled intersection of racial classifications and the law. With the intellectual boldness and clarity that he brought to Rehabilitating Lochner, he points to a path from today’s tensions to a less angry, more sophisticated future.”

–George F. Will, Washington Post

“A thorough, careful, magisterial work on a subject that’s both of great practical and great theoretical importance in modern American law; highly recommended.”

–Eugene Volokh, Gary T. Schwartz Distinguished Professor of Law, UCLA School of Law

“Chief Justice John Roberts has called our racial sorting system a ‘sordid business.’ In Classified, David Bernstein provides the sordid details. What began as a government effort to combat discrimination now serves mainly to advance political agendas and stoke racial resentment. Well-researched and clearly written, Classified explains how we got into this mess and why a rethinking of official racial and ethnic categories is long overdue.”

–Jason L. Riley, Wall Street Journal columnist, and author of Maverick: A Biography of Thomas Sowell

“David E. Bernstein’s excellent book—Classified:  The Untold Story of Racial Classification in America—exposes the full extent of what we all should have known: When governments dispense benefits based on race and ethnicity, the conflict over which groups should receive those benefits and which individuals qualify as members of those groups will be never-ending.”

–Gail Heriot, Professor of Law, University of San Diego, and member, U.S. Commission on Civil Rights

“David Bernstein has written an illuminating, thoughtful, and often troubling book about the history of racial classifications in American law. This history underscores the validity of Oliver Wendell Holmes’s dictum that ‘experience,’ rather than ‘logic,’ dictates the actual development of law, for Bernstein demonstrates the extent to which the adoption of racial (or, more commonly ‘ethnic’) classifications has been responsive far more to systematic political pressures rather than the application of a coherent overarching theory. Even (or especially) supporters of ‘affirmative action,’ as I ambivalently continue to be, will benefit enormously from confronting the material that Bernstein carefully presents. It truly deserves a wide readership and, just as importantly, respectful discussion.”

–Sanford Levinson, W. St. John Garwood and W. St. John Garwood, Jr. Centennial Chair, University of Texas Law School, and author of Wrestling with Diversity

“We mock the racial-classifications schemes of the Jim Crow south, of Nazi Germany, and of Apartheid South Africa. But as David Bernstein ably demonstrates, our own racial classification system is just as risible, and no more scientific.”

–Glenn Reynolds, Beauchamp Brogan Distinguished Professor of Law, University of Tennessee, founder of Instapundit.com

“David E. Bernstein proves ably and conclusively that the familiar legal classifications for racial and ethnic groups used by the federal and state governments, census-takers, medical regulators, racial-preference dispensers, and others are arbitrary to an extreme.”

–Stuart Taylor, contributing editor, National Journal, and coauthor, Mismatch: How Affirmative Action Hurts Students It’s Intended to Help, and Why Universities Won’t Admit It
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INTRODUCTION

The Modern American Law of Race

Official American racial and ethnic classifications are arbitrary and inconsistent, both in how they are defined and how they are enforced. The categories are socially constructed and historically contingent. They evolved from older racist categories and have barely been updated since the 1970s.

Consider the government’s official Asian American classification. This classification derives from a racist category used before the modern civil rights era to exclude those classified as Asian from immigration and citizenship. People in the Asian American category are extremely diverse in appearance, culture, religion, and ancestry. “Asian American” includes people with ancestry anywhere from Pakistan to Indonesia and Japan but excludes all people of western Asian origin. Most people who come within the Asian American category do not identify with that label.1 Nevertheless, they are classified as if they are part of a monolithic group.

This has real-world consequences. Kao Lee Yang, a Hmong American neuroscience PhD student, was recently nominated for a prestigious fellowship for students who are members of “groups historically excluded from and underrepresented in science.” The fellowship committee determined that because Yang is Asian American, she is not a member of an “underrepresented” group. The committee therefore refused to even consider her application.

Yang took to Twitter to vent: “While some Asian Americans are academically successful, others like the Hmong are underrepresented in STEM and academia in general…name me just one Hmong American woman you know who is a neuroscientist.” She added, “I am an example of the consequences resulting from the continued practice of grouping people with East/Southeast/South Asian heritages underneath the ‘Asian American’ umbrella.”2

Yang blamed her predicament on the “model minority myth” that Asian Americans are all successful. Her ire would have been better targeted at the federal Department of Education. For over forty years, its Office of Civil Rights has required educational institutions to collect and report demographic data about “Asian Americans,” with no differentiation among the many national origin groups. The educational establishment, in turn, has grown accustomed to treating Asian Americans as a uniform racial group.

America’s official racial and ethnic classifications can be particularly troublesome for people who immigrate to the United States from other countries, where America’s unique system of racial and ethnic classification is unknown. My wife, for example, is an olive-complexioned American citizen born and raised in Israel. She is of Sephardic and Iraqi Jewish descent. She does not think of herself in American racial terms. Instead, she considers herself to be “Jewish,” “Sephardia” (Sephardic), and “Mizrahit” (Middle Eastern). None of these categories is recognized by the US government, and none is available to check on forms.

I recently helped a native of Peru of mixed Spanish and indigenous origin apply for a green card. She was mystified by the form asking her to classify herself by one of the standard American racial categories. None of the racial options fit how she perceived herself. The American Indian category on the form, which might otherwise have covered her Inca ancestry, is limited to North American Indians.

Trying to be helpful, I asked, “Eres blanca?” (“Are you white?”)

She replied, “No, no soy blanca.” (“No, I am not white.”)

“Pero tú no eres negra.” (“But you are not black.”)

“No, no soy negra. Soy mestiza.” (“No, I am not black. I am a mestiza [Spanish-Indian].”) There is no official mestizo racial classification in the United States.

Even when someone comes within the official definition of a category, government officials may or may not accept one’s membership. For example, “Hispanic” is officially defined as being of Spanish origin or culture, but things can get much more complicated in practice.

Christine Combs and Steve Lynn applied to the Small Business Administration (SBA) to have their respective businesses certified as Hispanic-owned and therefore eligible for minority business enterprise preferences. Combs’s maternal grandparents were born in Spain, she grew up in a bilingual family, was fluent in Spanish, and acted as an interpreter for Mexican and Spanish customers.3 Lynn’s sole claim to Hispanic status was that he was a Sephardic Jew whose ancestors had fled Spain centuries earlier.4

The SBA ultimately decided that Lynn qualified as Hispanic, but Combs did not. Combs’s SBA hearing officer declared that Combs could not claim Hispanic status for affirmative action purposes because she presented no evidence that she had faced discrimination because she is Hispanic. The officer noted that neither Combs’s maiden name nor her married name was recognizably Spanish, and her blond hair and blue eyes did not give her a noticeably Hispanic appearance. On appeal, a judge found that the hearing officer had “reason to question Ms. Combs’ status as a Hispanic.” The judge therefore upheld the denial of Combs’s petition.

An SBA hearing officer also initially denied Lynn’s claim to Hispanic status because Lynn had not shown that he had been discriminated against as a Hispanic. But when Lynn appealed, the judge noted that the underlying law defined Hispanic as including anyone of Spanish origin or culture, which includes Sephardic Jews. The judge concluded that once Lynn showed that he had Spanish ancestry, the hearing officer should not have required him to also provide evidence that he had faced discrimination because of that ancestry.5

Welcome to the often-surreal world of official American racial and ethnic classification.

Have you ever wondered…

What role tribal membership plays in giving someone the legal status of an American Indian?

Or whether people can lawfully change what box they check on demographic forms based on the results of DNA tests showing they have minority ancestry?

Or whether Armenians and Jews, victims of twentieth-century genocides abroad, are ever classified as members of a minority group in the United States?

Or why an American of mixed-race heritage cannot identify as multiracial on the census and other forms?

Or why US government rules dictate that a family that moves from Latin America is Hispanic but not Asian no matter how many generations they stay in Asia, but a family that moves from Asia to Latin America becomes both Asian and Hispanic?

Or why the government classifies immigrants from India as Asian but their first cousins from Afghanistan as white?

Or why the government may classify a fair-skinned Spanish immigrant as Hispanic, but a dark-complexioned Egyptian, Greek, Iranian, or Italian American is always generically white?

Or why biomedical researchers report their findings broken down by crude racial categories even though the categories are not scientifically valid?

This book addresses those questions and much more.

Debates over racial classification in the contemporary United States almost always involve abstract arguments about justice, equality, and individual and collective rights. These discussions ignore how classifications work in practice. This book, by contrast, explores the complex and sometimes bizarre real world of government-imposed racial classification.

Racial classification by law in the United States has a terrible history. We Americans shake our heads when we encounter the absurd and often cruel lengths federal and state government once went to in classifying Americans by race at a time when people’s rights depended on how they were classified.

For example, we react with visceral disgust to century-old legal decisions discussing the distinctions between an “octoroon” (one-eighth African by descent) and a “quadroon” (one-quarter African by descent) and how that affected which side of the Jim Crow segregation line people occupied.6

We are similarly appalled by century-old cases adjudicating whether Asian Indian and Arab immigrants should be considered white people eligible for naturalization and what blood quantum of Native American ancestry makes one an American Indian for legal purposes.

As Mark Twain said, history does not repeat but it often rhymes. Despite our revulsion at historical examples of government-mandated racial classification, it’s more common than ever. Applying for a mortgage, enrolling a child in school, receiving a COVID-19 test or vaccine, applying for a green card, and many other common activities involve checking racial and ethnic boxes dictated by federal agencies.

Modern American racial and ethnic classifications do not reflect biology, genetics, or any other objective source. Classifications such as Hispanic, Asian American, and white combine extremely internally diverse groups in terms of appearance, culture, religion, and more under a single, arbitrary heading. The government developed its classification scheme via a combination of amateur anthropology and sociology, interest group lobbying, incompetence, inertia, lack of public oversight, and happenstance.

Inertia, in terms of extending past practices, has been especially important. As we shall see, many of the legal classifications used in the United States today represent updated versions of racist categories used by the government in the past.

Unlike classification a century or more ago, modern classifications typically are used to try to help minority groups rather than to segregate them from mainstream society. Classifications and the resulting data are used to facilitate enforcement of civil rights laws, identify disparities resulting from discrimination in the hope of redressing these disparities, ensure that minorities are represented as subjects in medical studies, provide aid to Native Americans, and allow for affirmative action preferences.

Nevertheless, there is still debate over how the government should classify Americans of various backgrounds. Indeed, many of historical controversies regarding classification recurred in the post-civil rights era. Some remain unsettled. For example, in a modern version of the octoroon versus quadroon controversy, courts and administrative agencies have debated whether one needs one-fourth or one-eighth minority ancestry to claim minority status to qualify for affirmative action.

The question of how to classify Asian Indians, which bedeviled courts in the early twentieth century, was raised again in the 1970s. The government initially classified them as white before ultimately moving them to the Asian category.

Controversy over whether Arab Americans should be classified as white, an issue decided in the affirmative a century ago, has also returned. Activists have touted a new Middle Eastern and North African racial category. This category came very close to being listed on 2020 census forms.

Meanwhile, American Indian status—federal law almost always uses the term American Indian rather than Native American—often still depends on a person’s blood quantum. Indeed, the federal Bureau of Indian Affairs continues to issue to individuals Certificates of Degree of Indian Blood, providing official documentation of one’s percentage of Native American ancestry.7

But surely, most people think, we no longer have hearings and trials to determine an individual’s racial identity, as was common in the bad old days.8 Racial identity is now purely a matter of self-identification, right? Not exactly.

Eligibility for affirmative action preferences depends on one’s racial and ethnic classification. As a result, the government finds itself policing claims to minority identity to protect the integrity of its programs. The result is that we sometimes do have hearings or trials to determine someone’s proper legal classification.

Racial and ethnic status is left mostly to self-identification. Current practices involve first asking whether someone is of Hispanic/Latino ethnicity. Regardless of the answer, the next step is to identify one’s race as Asian American, African American/Black, Hawaiian or Pacific Islander, Native American, White, or “other.”

While self-identification is the norm, it is not universally respected. If people decline to answer either question, someone else is often required to guess their ethnicity and race and check boxes on their behalf.9 The Equal Employment Opportunity Commission allows an employer to override an employee’s self-identification “where the declaration by the applicant or employee is patently false.”10

There are also quite a few modern cases, reviewed in this book, in which administrative agencies and courts have considered and ruled on whether someone’s claim to a minority identity is valid. Most of these cases are obscure, and many have never been discussed elsewhere.

In the Jim Crow era, in determining whether a litigant should be classified as “Negro” southern courts fluctuated between definitions based on ancestry, appearance, and perceptions by the community.11 Courts and administrative agencies do the same today in cases involving questions of ethnic or racial identity.

Most of the contemporary cases raise the question of whether someone improperly claimed Hispanic status to be eligible for affirmative action. As we have seen, some decision makers have concluded that anyone with Spanish-speaking heritage can legitimately claim a Hispanic identity. Other courts and agencies have considered such factors as whether the claimant “looks” Hispanic, speaks Spanish, has a Spanish surname, belongs to Hispanic cultural organizations, or has Latin American ancestry traceable to Spain and not (like many South Americans) elsewhere in Europe.

In the not-so-distant past, the United States had a large non-Hispanic white majority, a significant Black minority, and a relatively small number of “others.” In 1970, only 5 percent of Americans were Hispanic, and they were generally classified as whites. Less than 1 percent were Asian or Native American. Today, thanks to immigration and intermarriage, Hispanics are by far the largest officially recognized minority. Hispanics, Native Americans, and Asian and Pacific Islander Americans combined are nearly 30 percent of the population. Collectively, they outnumber African Americans by around two to one.

American ethnic diversity goes well beyond these groups, of course. The government, however, reflecting the historical prominence of the black-white divide, classifies everyone else as white, regardless of their appearance, culture, religion, or self-identification.

For example, many Americans with North African, Mediterranean, or Western Asian heritage have dark complexions. Nevertheless, unless they are Hispanic, they have what this book calls “legal whiteness.” The government classifies them as part of the general white population, regardless of how others perceive them or how they perceive themselves.

This book raises the following questions about racial and ethnic classification in the US:

Are the standard racial categories coherent?

	Does it make sense to classify all people with Spanish-speaking ancestry within the same category, regardless of their differences in skin hue, race, national origin, and culture?

	Is there a defensible reason to classify European Hispanics—but no other European national or ethnic group—as members of a minority group?

	Do South Asian Americans (such as Pakistanis), East Asians (such as Cambodians), and Austronesians (such as most Filipinos) belong in the same Asian American category?

	Why are Filipino Americans, whose ancestors lived on Pacific Islands and mostly share Austronesian ancestry with other Pacific Islanders, classified as Asian Americans and not as Pacific Islanders?


How should bi- and multiracial people be classified?

	If a parent who identifies as black and his white-identified partner have a child, and that child checks off both boxes on a government form, should the government classify that child as black, white, multiracial, or something else?

	Should that child be classified the same way for affirmative action purposes as someone with two black-identified parents?

	Some laws dictate that anyone with one-quarter “Indian blood” legally qualifies as an American Indian and therefore for programs benefiting American Indians. Is that a permissible classification by political status or an illegal racial one?

	If someone has always identified as white, but a DNA test reveals that he or she has African ancestry, can that individual claim a black identity? Does it matter what percentage of African ancestry the DNA test reveals?


What is the boundary between white status and official minority status?

	Should people with Middle Eastern or North African ancestry continue to be classified as white, or should they have a separate nonwhite legal category? If they were to have a separate category, which non-Arab groups would it include?

	Should Hasidic Jews, who have high rates of poverty and face significant linguistic, cultural, and religious barriers to participating in the general economy, be classified as an official minority group?

	Should Americans of Uzbek descent be classified as Asian American, like Indians and Pakistanis, or white, like Afghans and Iranians?

	If Italian Americans are intentionally excluded from juries in criminal cases involving Italian American defendants, is that illegal discrimination, or is it legal because the government does not classify Italian Americans separately from other whites?

	Who is Hispanic? In addition to the issues surrounding Hispanic identity noted previously, this book considers such questions as:

	If Hispanic status depends on having a Spanish surname, can a person claim Hispanic status if he changes his name from Robert Lee to Roberto Leon and claims to have had a Spanish grandparent?

	Should Hispanic status extend to people of Brazilian origin because they are (arguably) “Latinos?”

	If people of Spanish and Brazilian descent may be classified as Hispanic, what about immigrants from Portugal and their descendants?


As we shall see, administrative agencies and courts have resolved some of these controversies, albeit not always coherently or consistently. The answer often depends on the jurisdiction, or on the judge or bureaucrat making the decision. In some contexts, the relevant government officials have ignored or papered over the relevant issue.

Decades ago, Americans had powerful incentives to assert a white identity, given widespread societal prejudices. Indeed, an American’s status as a white person was seen, and was sometimes treated by the courts, as a valuable property right.12 As recently as the 1980s, a Louisiana woman who identified as white but was of 3/32 African descent sued to have her birth certificate changed when she discovered it categorized her as “colored.”13

Today, discrimination is still a barrier to minorities, but minority status makes Americans eligible for civil rights protections and affirmative action preferences that are not available to those classified as non-Hispanic whites. For example, being classified as a minority makes American business owners eligible for minority business enterprise preferences that influence hundreds of billions of dollars of government spending annually.

One result has been the emergence of identity entrepreneurs—Americans who claim and leverage a minority identity for economic gain, even if that identity has never caused them significant harm.14 Some individuals tailor their identities to maximize benefit; they claim a white social identity in contexts where they may otherwise face racial discrimination and a nonwhite identity in other contexts where affirmative action preferences are available.15 In my own world of the legal academy, it’s not uncommon for mixed-race individuals to check a minority box when they apply to law school and then identify socially as non-Hispanic white once they matriculate.16

Political conservatives have long been skeptical about the logic of American racial classification. In recent years, the emergence of identity entrepreneurs has led left-leaning commentators to question the standard government-dictated categories and how they are enforced.

With the emergence of the Black Lives Matter movement, progressives also increasingly question whether lumping all groups other than non-Hispanic whites together as “people of color” distracts from the specific plight of African Americans and their centuries-old battle against state and private violence and discrimination. Existing classifications often wind up assisting mostly post-1965 immigrants and their descendants, who have only known an America changed by the civil rights movement and modern civil rights legislation, most prominently the 1964 Civil Rights Act.

These developments have led activists to increasingly critique “antiblackness” instead of racism and to substitute “BIPOC” (Black, Indigenous, People of Color) for the phrase “people of color.” BIPOC is ambiguous, perhaps intentionally so, as to whether it’s an acronym for “Black, Indigenous, or other People of Color,” thus including but downgrading other minority groups, or “Black and Indigenous People of Color,” thus excluding everyone else. Either way, the idea is to center the African American freedom struggle. Placing African Americans into the much larger and more amorphous people-of-color category, by contrast, dilutes the significance of the unique African American experience.17

Other activists go even further. They argue that “ADOS” (American Descendants of Slaves) should be classified separately from African and Caribbean immigrants and their descendants.18 Similarly, some Latino activists argue that the Hispanic classification should be limited to Latinos with discernible indigenous or African ancestry.

Meanwhile, most Americans whom the government classifies as Asian Americans reject that pan-ethnic identity.19 And many Americans of South Asian ancestry, such as Indians and Pakistanis, are uncomfortable being classified with East Asian Americans with whom they have nothing in common. A South Asian student remarks, “Why would anyone [of South Asian background] classify themselves as Asian in the American sense of the word when most Americans think of Japan, Vietnam, Laos, Cambodia, Korea, China as Asian?”20

Implicit in America’s racial classification scheme is the notion that society will be permanently divided into suspicious or hostile racial groups. Relevant government decision makers implicitly assumed that European, West Asian, and North African ethnic groups would assimilate into mainstream white society. African Americans, Asian Americans, and Hispanics, in contrast, would always be excluded from the mainstream by their origins, each group to approximately the same degree.21 The data now suggest the contrary possibility that Americans will develop a unique, singular multiethnic and multiracial American identity.22

As of 2017, 46 percent of Asian and 39 percent of Hispanic American newlyweds born in the United States married a spouse from a different category.23 Moreover, many Americans with partial Spanish-speaking ancestry do not identify as Hispanic to begin with.24

Asian Americans, meanwhile, are increasingly perceived as belonging to the same demographic category as European-descended Americans. One often reads articles about how an American high-tech company employs almost no minority workers, only to discover many of their US-based employees are Asian Americans. For example, an article in the New York Times declared that Google’s demographic data “offers a stark glance at how Silicon Valley remains a white man’s world.” Just a few lines later, we learn that one-third of Google’s American employees are Asian.25

Some sociologists believe that the trajectory of American society is that Americans will divide into two broad groups, a majority of nonblack Americans and a minority of black Americans, the latter perhaps joined by darker-skinned Asians and Hispanics. But even the assumption that African Americans, the most segregated official minority group, will be excluded indefinitely from the mainstream seems much less certain than it used to. Consider, for example, the dramatic rise in intermarriage rates for African Americans. The percentage of African American newlyweds marrying someone from a different group soared from 5 percent in 1980 to 18 percent in 2015.

In short, the time is ripe for a full consideration of the law of racial classification in the United States. This book focuses on how the modern law of racial classification has developed, how the familiar categories and their boundaries were established by government agencies, and how they are enforced.

The book begins by addressing two related issues. Chapter One discusses the US government’s post-World War II development of official, uniform racial and ethnic classifications for data gathering and civil rights enforcement. These categories also became the standard determinants for eligibility for affirmative action. Chapter One examines the contours of those categories and then discusses federal and state rules for demonstrating membership in them.

The next three chapters examine different ethnic and national origin groups that have been on the borders of legal whiteness. Their success or failure at achieving official minority status has helped to define the boundary of legal whiteness. Chapter Two discusses the development of the Hispanic/Latino category and how administrative agencies and courts have addressed its boundaries when adjudicating claims of Hispanic identity in the context of affirmative action. Chapters Three and Four discuss mostly unsuccessful attempts by other groups to get the government to define them as official minorities distinct from the White category. The upshot of the efforts described in Chapters Three and Four is that of the groups discussed, only South Asians generally lack legal whiteness. By contrast, the government almost always uses the White category for Americans of Armenian, Cajun, Iranian, Italian, Jewish, Polish, and Arab and other Middle Eastern and North African descent.

The last two chapters, Five and Six, address contexts apart from civil rights enforcement and affirmative action in which government racial and ethnic classification have a significant impact on American life. Chapter Five considers the way federal law defines and polices official American Indian identity. Among other things, the rights of criminal defendants and of children whose fates are in the hands of the legal system sometimes depend on whether courts classify them as Indians. Chapter Six discusses FDA and NIH rules requiring biomedical researchers to classify and sort study participants by the standard government-dictated ethnic and racial classifications. These rules exist even though the classifications have no valid scientific or anthropological basis.

In the Conclusion, I propose shifting from vague, ill-defined, and often overly broad and non-specific racial and ethnic categories to more precise, objective categories defined by history, politics, sociology, and, in the scientific context, genetics. While the current categories work reasonably well for monitoring discrimination, sociological and biomedical research would benefit from using much more salient and justifiable ways of classifying research subjects. Universities seeking a truly diverse student body also would benefit from abandoning their reliance on the crude official racial and ethnic classifications.

Moving away from the current official classifications need not entail the government abandoning the goal of bringing previously excluded groups into the American mainstream. Rather, in the affirmative action context the government could use categories that are not coextensive with race. For example, “American descendants of slaves” could be substituted for Black Americans, currently defined as people with “origins in the black racial groups of Africa.”

Speaking of affirmative action, this book is about racial classification by law, not affirmative action. However, any discussion of racial classification in modern times will inevitably address the interplay of affirmative action with those classifications, and this book is no exception.

Reform of America’s racial classification system is likely to prove elusive. Strong political and cultural forces support the status quo. This book explores that status quo and how we came to our current equilibrium. The book addresses the classifications’ history, definitions, boundaries, enforcement, and application. Readers should consider whether and to what extent the results are sensible, and to what extent the United States should abolish its official racial classifications and move toward a separation of race and state.

_________________________
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Chapter One

The Rise of Modern Racial Classification

Racial classification by the government has been as American as apple pie since the nineteenth century and beyond. Yet it was only in the late 1970s that the federal bureaucracy established five standard official classifications: American Indian or Alaska Native, Asian and Pacific Islander (the latter later spun off to a new category with Native Hawaiians), Black, Hispanic, and White.

There was no inherent logic to adopting these categories, nor to how they were defined. The classifications are not precise, consistent, or comprehensive. Americans with vastly different physical appearances and cultural backgrounds—such as “Asian” Pakistanis and Filipinos, “Hispanic” Spaniards and Mixtecs or “White” Moroccans and Icelanders—share the same category.1

Forty-plus years later these classifications seem natural and have been almost universally adopted in our society, albeit with updated nomenclature—African American is a popular and government-sanctioned alternative for Black, and Latino for Hispanic. When the government created the classifications, they came with the caveat that they were for data collection purposes only. Nevertheless, the classifications have been used from the outset to determine which groups are eligible for affirmative action preferences.

As noted in the Introduction, racial identification for government affirmative action programs is largely based on self-identification. Government agencies and courts do, however, sometimes question and reject an individual’s self-identification. Local governments have even fired or otherwise penalized their employees for racial or ethnic fraud—asserting a false racial or ethnic identity.

The most notorious case—indeed, many academic articles incorrectly claim it is the only
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