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PREFACE

It is not a matter of mere coincidence that this book, which focuses on constitutionalism, was written by a South African. I was just entering university in the 1990s when Nelson Mandela was set free and the country was standing at the edge of a ravine into which it could either fall or build a bridge to cross. We chose to build a bridge. What followed was a new dawn in South Africa’s deeply troubled history that saw sweeping political transformations that engulfed the country and sought to change it to its core. This post-apartheid transformation was principally driven by a constitutional revolution. Constitutionalism created the juridical, political and social foundations and mechanisms to commence dismantling the remnants of colonialism, deeply embedded structures of white apartheid privilege, naked racism and unspeakable injustices perpetrated against a majority of the country’s population for far too long. It was constitutionalism that created hope, provided opportunities for reconciliation and the possibility to start again. While South Africa’s constitutional revolution is not yet complete, the power of constitutionalism became clear to us all.

Today, humanity is confronted by events that, according to various scientific accounts, are set to affect the continuation of life on Earth. The climate is changing, biodiversity is being lost at alarming rates, inter- and intra-species injustices are intensifying and a host of ecological cycles are being flung in such disarray that the possibility for recovery seems remote. Similar events of ecological upheaval have occurred during earlier stages in Earth’s geological history, with one significant difference: the current socio-ecological crisis is not being caused by volcanoes or meteors, but by humans. It is in this context that scientists have recently suggested the Earth system might have entered a new geological epoch called the Anthropocene. In the Anthropocene humanity takes centre stage as a geological agent for the first time, elevated to such a position by anthropogenic impacts on the Earth system since at least the European Industrial revolution; and reflecting underlying structures of privilege placing particular human interests above any meaningful concern for the preservation of the interdependent community of life. Similar to South Africa’s constitutional moment, humanity now stands at the edge of what could possibly be the most decisive point in human-Earth history: we can make a conscious and deliberate effort to address the Anthropocene’s socio-ecological crises, or we can remain on the same path that led us to the gaping ravine we are now facing.

In this book I employ the increasingly popular framework of the Anthropocene to make out a case in support of using constitutionalism as a means to re-imagine and to reform those global juridical and governance structures that, by design and purpose, have been complicit in the genesis of the Anthropocene’s socio-ecological crisis. Importantly, it will be these very same law and governance structures that will form part of future regulatory responses to Anthropocene exigencies. The value of domestic constitutional environmental protection (or environmental constitutionalism), and its potential to ensure better socio-ecological care, is by now undisputed. But environmental constitutionalism has not yet been translated in any meaningful way to the global environmental law and governance domain. Departing from the familiar domestic constitutionalism narrative, this book attempts to think about environmental constitutionalism in global terms by opening up hitherto closed epistemic spaces that shut out the possibility of more radical constitutional transformations of the global environmental law and governance order. In so doing, I hope to show that these global constitutional transformations are both possible and capable of contributing by reforming the laws and governance institutions that could help humanity build a bridge to cross the Anthropocene’s ravine.

Many of the ideas that found their way into this book have been discussed with numerous colleagues and friends around the world who are too many to list here. I am grateful for their continuous support and for the growing interest that is shown in our collective and gradually maturing environmental constitutionalism project. I wish to thank in particular the following people for their special contributions: Jonathan Verschuuren and Francois Venter for their extensive critical comments on each chapter; James May, Erin Daly and David Boyd for their inspiration and for sharing their extensive knowledge on environmental constitutionalism; Anna Grear for her vision and unparallelled ability to force critical thought; Duncan French for opening up the complex world of international environmental law; Erika de Wet for sharing her knowledge on global constitutionalism; and my dean, Nicola Smit for giving me the freedom to do what I love. On a personal level my sincere thanks goes to Anél du Plessis, Gerhard van Huyssteen, Klaus Zweckberger and my parents Mart and Flip Kotzé, for their support and encouragement.

Most of this book was written during several research visits to the Max Planck Institute for Comparative Public Law and International Law, Heidelberg, Germany. I am grateful to the Institute and to its world-class library staff for accommodating me. Hart Publishing has been truly exceptional. Thank you to Sinead Moloney, Emily Braggins and their extraordinarily supportive and professional publishing team. Finally, the book would not have been possible without the generous financial assistance provided by the following institutions: the South African National Research Foundation as part of a Competitive Funding for Rated Researchers Project entitled Environmental Constitutionalism; the North-West University’s Vice-rector for Research, Strategic Research Development Grant; and the Alexander von Humboldt Foundation. All views and errors are my own.

Louis J Kotzé

Potchefstroom, February 2016
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Introduction

I.Human Domination

There is persuasive evidence suggesting we are on the brink of human-induced ecological disaster that could change life on Earth as we know it. The United Nations Environment Programme, in its authoritative Global Environmental Outlook 5, confirms that anthropogenic drivers of environmental change are ‘growing, evolving and combining at such an accelerating pace, at such a large scale and with such widespread reach that they are exerting unprecedented pressure on the environment’.1 While there is always the threat of single or multiple-event natural disasters occurring (such as volcanic eruptions, massive earthquakes or a meteor impact), the eventuality of human-induced ecological disasters is not a distant possibility; it is increasingly considered imminent.2 Human-induced ecological disasters, such as climate change, refer to the collection of human impacts as well as to the cumulative totality and effects of these impacts on the Earth and its systems.3 These disasters are not only ‘environmental’, but also reach into various other spheres of human experience as a result of threat multipliers that have cascading effects,4 as climate change with its ability to ignite and aggravate social, economic and political dilemmas vividly illustrates.5

In the wake of dire warnings such as those from UNEP, there is an increasing realisation that we are living in a period in Earth’s geological history that signifies human domination of the Earth and its complex systems.6 The extent and effects of this human domination and environmental imprint is astounding and it is caused by ‘global-scale forcing mechanisms’ that might lead to state shifts in, or critical transitions of, the Earth’s biosphere.7 These human forcing mechanisms are broadly divided into human population growth and resource consumption (the two main drivers underlying all other drivers); habitat transformation and fragmentation; energy production and consumption; and climate change.8 Statistics suggest the following with respect to these forcing mechanisms:

Population growth: While the Earth’s natural resources have not increased, the world population has grown from 2.5 billion in 1950 to 7 billion people today;9 a number that is predicted to increase to 9.5 billion in 2050, and which will compound human demands exceeding the carrying capacity and critical thresholds of Earth systems.10

Consumption: During the twentieth century, global economic output grew more than 20-fold, while materials extraction expanded to approximately 60 billion tonnes per year, with global gross domestic product (GDP) increasing by a factor of 24.11 These indicators of consumption have been showing no signs of abating into the twenty-first century.

Habitat transformation and fragmentation: Vast areas of the Earth’s surface are being converted from natural forests to agricultural areas with 37.4 per cent of the planet’s land surface being used for agricultural production and urban areas, while 50 per cent of wetlands have been lost as a result.12

Energy production and consumption: Humans are drastically modifying the way energy flows through the global ecosystem.13 From 1992 to 2008, per-person energy consumption increased globally at a rate of 5 per cent annually, leading to significant spikes in greenhouse gas (GHG) emissions (ranging from 310 parts per million in 1950 to 391 parts per million in 2011, with half the total rise in atmospheric CO2 since the pre-industrial era having occurred in the last 30 years).14 The global carbon sink in the biosphere has also increased from approximately 2 billion tonnes of carbon per year in the 1960s to approximately 4 billion tonnes in 2005.15

Climate change: Most recently in its Fifth Assessment Report, the Intergovernmental Panel on Climate Change (IPCC) determined with greater certainty than ever before that ‘[h]uman interference with the climate system is occurring’ and that climate change is observably affecting various socio-ecological systems with possible disastrous consequences.16 This prediction was subsequently corroborated by the World Meteorological Organization (WMO), which showed that in 2013, concentration of CO2 in the atmosphere was 142 per cent of the pre-industrial era (1750), and of methane and nitrous oxide, 253 per cent and 121 per cent respectively.17 The cumulative result is an unprecedented spike in the rate of ocean acidification, which could severely inhibit the ocean’s functions as the primary driver of the planet’s climate and attenuator of climate change.18 With an expected 4°C warming, climate change is projected to become the dominant driver of impacts on ecosystems, superseding other drivers such as land-use change.19

Despite deliberate resistance from the neo-liberal growth-without-limits agenda,20 there seems to be general consensus among scientists about the pace and extent of global socio-ecological decay, including a realisation that humans are central to causing this crisis. Representing a collective estimation that is based on the joint research of four major global research programmes,21 the Amsterdam Declaration on Global Change of 2001, confirmed that the Earth system has moved well outside its range of natural variability exhibited over the last half million years.22 Clearly, the human impact on the Earth system cannot today only be characterised simply as the degree in change compared to the pre-Industrial Revolution period, but increasingly also as a difference in the kind of changes that humans affect;23 changes that might very well mark a distinct new geological period in the Earth’s history. These changes physically manifest in and are exemplified by, among others, the damning of rivers and building of sluices; alteration of the Earth’s atmosphere as a result of GHG emissions which have reached their highest levels in 400,000 years; interference with natural oceanic cycles; and alteration of the Earth’s surface through mining and other forms of land use such as urban sprawl.24

II.The Anthropocene’s Global Socio-Ecological Crisis

This vaguely apocalyptic narrative underlies scientists’ recent suggestion that we have probably entered a human-dominated geological epoch called the Anthropocene. The Anthropocene was first introduced in a 2000 publication by Eugene F Stoermer and Paul J Crutzen as a term of art expressing the geological significance of anthropogenic change.25 Emphasising the central role of mankind as a major driving force in modifying the biosphere, the term Anthropocene suggests that the Earth is rapidly moving into a critically unstable state, with Earth systems gradually becoming less predictable, non-stationary and less harmonious as a result of the global human imprint on the biosphere.26 In the Anthropocene, humanity has become a geological agent in much the same way as a volcano or meteor—able to change the Earth and its systems, and possibly even to cause a mass extinction.27 The existence of a boundary that separates the current harmonious Holocene epoch (still formally viewed as being ‘current’)28 from the human-dominated and unstable Anthropocene, has not been officially defined though.29 A proposal to formalise the Anthropocene as an epoch of the geological timescale is being prepared by the Anthropocene Working Group for consideration by the International Commission on Stratigraphy.30

With its formal acceptance pending, the Anthropocene has meanwhile managed to grab the attention of a growing trans-disciplinary cohort of scholars and it has become a major academic enterprise, even recently culminating in the launch of two dedicated scientific journals.31 The burgeoning trans-disciplinary and global interest that the Anthropocene is attracting suggests that it is becoming a popular lens through which to consider the pure scientific, and increasingly the social aspects of past, present and future global environmental change.32 To date, much of the work on the Anthropocene remains in the sphere of the natural sciences, although Anthropocene debates are now increasingly penetrating the social sciences realm.33 As Robinson puts it: determining the existence of the Anthropocene ‘is a scientific one, not a socio-economic or cultural determination, yet its greatest implications may lie in the realm of the social sciences’.34 In Baskin’s view, this is so because ‘the term [Anthropocene] needs to make sense to, and be embraced by, social scientists, with their typically messy, contested and historically contingent ways of understanding the workings of human societies’.35 The body of work that is being done around the Anthropocene suggests that we are seeing the steady emergence of a trans-disciplinary platform upon which to bridge the prevailing divide between the social world of philosophy, anthropology, sociology, politics, law and economics on the one hand, and the material world of engineering and natural science on the other;36 aptly reflecting, perhaps, the collapse of old epistemological distinctions in the face of the new, sobering reality of the Anthropocene.

In tandem with its instigating this trans-disciplinary scientific confluence, the Anthropocene is rapidly transcending its initial use as a ‘mere rhetorical device’,37 permitting deeper epistemological and ontological enquiries into our regulatory interventions that seek to mediate the human-environment interface.38 In doing so, the Anthropocene fulfils a useful function to the extent that it could assist the broader scientific community solidifying the idea of humanity as an Earth system driver; aiding understanding of anthropogenic Earth system processes;39 and fostering deeper political, social and cultural awareness of human-induced environmental changes.40 Realising within this context that ‘[n]avigating the anthropocene [sic] has … become a key challenge for policy-makers at all levels of decision-making … to prepare—politically, legally, socially and economically—for the adaptation to those global environmental changes that can no longer be avoided’;41 provides a central impetus and motivation to also commence with a wholesale re-evaluation of the socio-political, legal and broader regulatory interventions that humans use to mediate our relations with one another and with other non-human Earth system entities.

III.The Anthropocene’s Global Socio-Ecological Crisis and the Law

To this end, the Anthropocene mindset is notably beginning to infiltrate the legal, and more specifically the environmental law discourse, providing a new perspective for (environmental) lawyers to consider the role of law in mediating the human-environment interface during a period of a global socio-ecological crisis. Realising that law ‘is deeply implicated in the systems that have caused the end to the Holocene, and at once is central also to the reforms needed to cope with the emerging Anthropocene’,42 allows an opening up, as it were, of hitherto prohibitive closures in the law, of the legal discourse more generally and of the world order that the law seeks to maintain, to other understandings of global environmental change (such as the Anthropocene) and ways to mediate this change. These closures are countering the new type of thinking that is both required and at once instigated by the Anthropocene mindset because, as Grear understands it, the closures concern a world order that is hegemonic through which it produces limits and a stifling sense of monolithic ideology that closes down the space for other modes of being and thinking by resisting such interventions or engagements with its dominant structures and modes of operation.43

Increasingly (albeit hesitantly), from international environmental and human rights law to nature conservation and sustainable development law, the Anthropocene is pushing against these closures and finding a place in juridical discursive spaces that have historically been reserved for fragmented, issue-specific, and narrow legal enquiries that accommodate less alarmist expressions of urgency and that have tolerated weak commitments to ethical responsibility towards the environment.44 This is occurring as a result of scholars gradually commencing re-imaginations, in the light of the Anthropocene, of the role of environmental law and of its components (such as human rights) and its aspects (such as state sovereignty and biodiversity); the role of ethics (such as the tenuous relationship between ecocentrism and anthropocentrism); and long-held doctrinal palliatives (such as sustainable development), that have traditionally formed the backbone of environmental law.45 Throughout these re-imaginations, there is a steady realisation that our legal systems cannot continue to ‘rely on the assumption, never questioned due to our experience so far, that the stable conditions of the Holocene will last forever’.46 Law cannot continue to comfortably rest on foundations that evolved under the harmonious Holocene, because under the type of biospheric conditions in the Anthropocene, ‘Holocene law’ will arguably be unable to establish and maintain the type of societal ordering it typically would have sought to achieve under ‘normal’ Holocene conditions. The Anthropocene is therefore not only a possible new geological epoch; for law and environmental law scholars specifically, the Anthropocene, acting as a current cognitive framework, is providing a unique opportunity to question and to re-imagine the juristic interventions that must ultimately be better able to respond to the current global socio-ecological crisis.47

IV.Constitutionalism and the Anthropocene

One aspect of the law where the Anthropocene has not found any explicit expression is that of constitutionalism. This is surprising, considering that constitutionalism is a foundational, if not the foundational aspect of law and of legal and political systems globally, of nation states, and in the private sphere. In most basic terms, constitutionalism ‘is a way to think about (or conceive of) basic rules of the political game’,48 in which law plays a critical role. In the words of Albert:

Constitutionalism is ubiquitous. It informs how states behave in the international order, how governments treat their constituents, how communities order themselves, how groups relate to individuals, and how citizens interact with each other. Constitutionalism compels and constrains all dimensions of our everyday lives in ways large and small that we often do not fully appreciate, perhaps because constitutions take many forms that we do not generally associate with constitutionalism. Yet whether in the arts, sports, trade, entertainment, politics, or war, constitutionalism is both the point of departure and the port of call.49

Just as the contemporary evidence concerning the emergence of the Anthropocene serves as a reminder that humans live in uncertain times of ecological upheaval, history has shown that regulators and legislators, in uncertain times such as the present, seem to seek refuge in the familiar, the constant and the trusted. Constitutions have been an influential component of political history and the world order for centuries,50 providing a familiar language of good rule and order by acting as a logical ‘go to’ solution to attempt wholesale reforms in the aftermath of wars, or in the political transitions of countries from offending pariah states to global participative democracies. The creation of the United Nations and its Constitution, the Charter of the United Nations 1945; the equally important Universal Declaration of Human Rights 1948;51 as well as many domestic constitutions such as the Constitution of the Republic of South Africa 1996;52 are examples of constitution-type innovations that resulted from ‘constitutional moments’ that sought to counter injustice, oppression, political mayhem and societal instability.53 While the political and socio-legal transitions evinced by these examples have all been attained through written constitutions in a remarkably quick way, it is also possible for these transitions to come about over a longer period of time through unwritten constitutions or constitutional processes such as in the United Kingdom.54

Whether written or unwritten, abrupt or prolonged, from a regulatory perspective, the general trend to revert to constitutionalism as a means to creating order and instigating socio-political and legal reforms is unsurprising: constitutions remain the highest expression of legal ideals in any legal order, providing the clearest manifestation and evidence of a social order’s values and guiding principles.55 Constitutionalism is also a ‘good word’ that has ‘favorable emotive properties’,56 thus reflecting on constitutionalism’s ‘majestic possibilities for fulfilling the maxim that humanity can sometimes achieve unimaginable triumphs unbefitting the sum of its parts’.57 Or as Peters describes it, the term constitution ‘has a positive
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