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THE DEVELOPING WORLD OF ARBITRATION

The Developing World of Arbitration studies the recent emergence of Asia Pacific jurisdictions as regional or international arbitration centres, thanks to various reform efforts and initiatives. This book provides an up-to-date and comprehensive analysis of the ways in which arbitration law and practice have recently been reformed in Asia Pacific jurisdictions. Leading contributors across the Asia Pacific region analyse twelve major jurisdictions representing varying patterns and degrees of development, whether driven from top down, bottom up, or by some hybrid impetus. Setting the arbitration systems and reforms of each investigated jurisdiction in the context of its economic, political, and judicial dynamics, this book presents, for the first-time, a cross-jurisdiction comparative and contextual study of the developing world of arbitration in the Asia Pacific and contributes to comparative international arbitration literature from an Eastern perspective. It also aims to identify an Asia Pacific model of arbitration modernisation, one that may be distinct from a Western model, and predicts future trajectories of development and challenge in light of the ever increasing competition between Eastern- and Western-based arbitration centres. This edited collection will be an invaluable addition to the libraries of academics and practitioners in the field of international commercial arbitration.
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Introduction: Towards a Model of Arbitration Reform in the Asia Pacific

ANSELMO REYES AND WEIXIA GU

1.Background to Arbitration in the Asia Pacific

Since the turn of the twentieth century, international commercial arbitration has flourished and prospered across the Asia Pacific. The development of international arbitration as a mechanism for commercial dispute resolution has not only mirrored, but also responded to, the commercial needs of continuing economic development within Asia Pacific jurisdictions.

Attracting foreign investment and boosting commercial confidence, whether in the short or long term, will typically necessitate the institution of efficient and effective dispute resolution mechanisms to handle the differences that inevitably arise as a matter of cross-border business. Given that outside investors may be wary of the impartiality of domestic courts in resolving cross-border commercial disputes, it is natural that arbitration has found itself uniquely situated in Asia Pacific jurisdictions as a preferred mode of dispute resolution, as well as a magnet for foreign investment within a given state.

The steady growth of international commercial arbitration in Asia is reflected by the numbers. Since 2008, the total number of arbitrations handled by key international arbitration institutions in the Asia Pacific has continuously exceeded the number of cases handled by similar institutions in the West.1 The establishment of key institutions from the Korean Commercial Arbitration Board in Northeast Asia, to the Singapore International Arbitration Centre and the Kuala Lumpur Regional Centre for Arbitration in Southeast Asia, and to the Australian Centre for International Commercial Arbitration in the Pacific, coupled with the ongoing consolidation of the China International Economic and Trade Arbitration Commission in China, has raised the presence and standing of international commercial arbitration as a form of dispute resolution in the Asia Pacific.

Each jurisdiction, however, has a different story to tell in terms of the trajectory of its respective arbitration reform efforts. While some jurisdictions have attained global renown in their efforts, others have trodden different paths with only modest or even minimal success.

2.Aim of this Book

The aim of this book is to present a study of the emergence of Asia Pacific jurisdictions as regional or international centres of arbitration and dispute resolution. In this vein, this initial chapter has four objectives.

First, it introduces a hypothetical model for arbitration reform in the Asia Pacific. In its ensuing 12 chapters, this book will examine the process of arbitration reform in 12 Asia Pacific jurisdictions with a view to assessing the accuracy of the model as a formula for successful arbitration reform in the Asia Pacific.

Second, it explains the template that the contributors to the chapters on the 12 Asia Pacific jurisdictions were requested to follow in writing their respective chapters. It does so by identifying the questions that the contributors were invited to consider and, insofar as appropriate to the course of arbitration reform in the relevant jurisdiction, to comment upon in their chapter.

Third, throughout this book, focus is placed upon each jurisdiction’s reform efforts with regard to the adoption or adaptation, where applicable, of the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention) and the 1985 UNCITRAL Model Law on International Arbitration as amended in 2006 (the Model Law). As not all readers may be familiar with the Model Law and the New York Convention, a section in this chapter will summarise those instruments. Those already familiar with both instruments may safely skip it.

Fourth, by way of overview, this chapter gives thumbnail sketches of the road to arbitration reform taken by the Asia Pacific jurisdictions which constitute the subject matter of the succeeding chapters.

3.A Hypothetical Model

It is commonplace today for Asia Pacific jurisdictions to market themselves as ‘arbitration-friendly’. A jurisdiction will usually claim to have ‘reformed’ its arbitration laws and infrastructure to enable arbitral awards to be efficiently obtained or speedily enforced. Such ‘reform’ of a jurisdiction’s arbitration regime is typically motivated by the desire to attract greater foreign direct investment (FDI) with the expectation that the latter will in turn lead to the enhancement of economic growth to the betterment of all citizens.

More developed countries may also see merit in promoting themselves as international, regional or sub-regional arbitration hubs, depending on the scope of their ambitions. The hope in such instances would be to secure a share of the lucrative niche market of cross-border dispute resolution. Such a strategy, if executed successfully, could boost the GDP of the jurisdiction, as a result (among other things) of the large numbers of big-spending corporate officers, external and in-house lawyers, arbitrators and experts of all sorts entering the jurisdiction from time to time to resolve disputes through arbitration or some multi-tiered combination of arbitration, litigation and mediation.

But what exactly does ‘arbitration reform’ in the Asia Pacific entail? How does a country go about transforming or re-inventing itself into an arbitration-friendly jurisdiction or a major dispute resolution hub?

A crude model might posit the following as the essential or minimum commonsense ingredients that a credible arbitration reform would require:

Step 1: Acceding to the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

Step 2: Adopting the UNCITRAL Model Law on International Arbitration in its original 1985 version or, more preferably, in its current 2006 version (or as much of the latter as a jurisdiction feels it can adopt).

Step 3: Establishing national institution(s) and international centre(s) to administer arbitrations and provide venues for arbitrations within the jurisdiction, as well as to ensure that the arbitration rules of the institution(s) and centre(s) keep pace (and comply) with ever-evolving international best practices.

Step 4: Establishing a corps of judges familiar with arbitration practice to ensure that courts enforce arbitration agreements, do not unduly interfere with the conduct of arbitrations, and enforce arbitral awards in accordance with best practices under the Model Law and the New York Convention.

Step 5: Engaging in capacity-building activities (workshops, seminars, conferences, etc) to ensure that all stakeholders (judges, in-house and external counsel, business persons) are familiar with and supportive of arbitration as a means of dispute resolution.

Step 6: Constantly reviewing legislation relating to arbitration and to institutions administering arbitrations, so that the jurisdiction remains competitive with developments in the dispute resolution industry.

With a view to assessing the formula just described as a standard model for arbitration reform in the Asia Pacific, this book examines what the process of reform has (or has not) entailed in a sample of 12 important states.2 The states chosen are ‘important’ from the perspective of arbitration development and/or economic development within the region.3 The states to be examined are: in North Asia (in particular Northeast Asia), (1) China, (2) Hong Kong, (3) Taiwan, (4) Japan and (5) the Republic of Korea; in South Asia (in particular Southeast Asia), (6) Malaysia, (7) Singapore, (8) the Philippines, (9) Indonesia, (10) Vietnam and (11) India; and in the Pacific, (12) Australia. Each of these 12 states will be discussed respectively in the following 12 chapters of this book. The book concludes with a final chapter that takes a comparative view of the reform experiences within the 12 states in the hope of answering certain sets of questions leading to a reform pattern/model in the Asia Pacific.

The first set of questions looks to the past. The concluding chapter will first consider how (if at all) the arbitration regimes in the 12 states have actually been reformed through the adoption of the Model Law and the New York Convention. Has there in fact emerged a standard Asia Pacific pattern of reform or are there as many trajectories to reform as there are jurisdictions? In the event that there is some discernible pattern, to what extent have political, legal, social, cultural, religious, geographical or other factors influenced the way in which that pattern has been adhered to (or not) in a given jurisdiction? In other words, what variations have there been and why?

The second set of questions looks to the present. We consider whether, in light of the actual arbitration reform experience (or lack of such) in the 12 states, it is possible to draw up a list of ‘essential’, ‘highly recommended’, or ‘near’ ingredients that may be contemplated today by jurisdictions in their prospective reforms, in the Asia Pacific or elsewhere, wishing to become successful sub-regional, regional or international arbitration centers.

Mirroring the hypothetical model, a preliminary list of ingredients might include the following as essential ingredients: (1) adoption of the Model Law and the New York Convention; (2) establishment of at least one national body (institution) to administer arbitrations; (3) an arbitration-friendly (or pro-arbitration) judiciary staffed with judges familiar with best practices in application of the Model Law and the New York Convention; (4) establishment of an arbitration community, that is, a sufficient number of arbitrators, lawyers, business persons and academics who are familiar with arbitration as a means of commercial dispute resolution; (5) a sufficient volume of existing or anticipated commercial activity to make use of (and justify the expense involved in establishing) a modern arbitration infrastructure within the jurisdiction; and (6) an openness to the introduction of further arbitration reform or innovation so as to keep ‘one step ahead’ of competing jurisdictions.

Examining the preliminary list, one might wonder whether there has been a glaring omission in such a list of ‘essential’ ingredients to arbitration reform. One might ask whether adherence to the rule of law in civil society might properly be regarded as an essential, if not the primary, ingredient to successful arbitration reform? However, nothing has been mentioned explicitly about the inclusion of such a requirement in the initial list of ingredients or, for that matter, in the hypothetical model described above.

In light of the experiences in the 12 states, the concluding chapter will need to grapple with whether it is truly a self-evident proposition that arbitration reform requires adherence to the rule of law. It might be argued, for instance, that it is precisely when a judiciary is viewed as corrupt or ineffective that a population is more likely to resort to arbitration as a means of dispute resolution, if only to bypass an ineffective or distrusted court system. Sensing that encouraging arbitration offers a way of assuring foreign investors that they can safely and securely invest in a country despite the shortcomings of the local judiciary, a government might then promote commercial arbitration and set up a special court for that purpose to forestall having to tackle the thorny political conundrums of reforming the entirety of a corrupt or ineffectual domestic judiciary.

It will have been noticed that, rightly or wrongly, some of the 12 states examined here have held (or continue to hold) reputations as places where corruption is endemic and the foundations of rule of law are less certain. By juxtaposing the path towards arbitration reform in those jurisdictions with the trajectories in jurisdictions with greater rule of law traditions, we hope to test the proposition that adherence to the rule of law is most certainly an ‘essential’ or ‘highly recommended’ ingredient to successful arbitration reform.

The final set of questions looks to the future. First, due to the development of arbitration as an important service industry, an Asia Pacific market for the resolution of commercial disputes through arbitration has been emerging. Asia Pacific jurisdictions now compete with each other to attract foreign investment by offering the best commercial arbitration services. Thus, for example, arbitral institutions in many countries have been regularly updating their arbitration rules to make them more market-oriented and thereby more attractive to foreign investors from all over the world. In the light of the foregoing, how should individual Asia Pacific jurisdictions pitch themselves to compete in the arbitration market (1) among each other and (2) with more established counterparts in leading Western jurisdictions (especially, London, New York, Paris, Geneva and Stockholm)?

Second, there exists a debate between ‘localised globalism versus globalised localism’ in the reception of the Model Law. The Model Law provides access to the international arbitration market. But while the Model Law (whether the original 1985 version, or the 2006 amended version) is essentially a single text, the practicalities of its adoption in different jurisdictions may not be entirely the same. Reception of the Model Law generally may incorporate certain jurisdiction-specific local practices and usages (‘localised globalism’). Has this been the case in the Asia Pacific? Alternatively, have Asia Pacific countries felt free to ‘pick and choose’ from among the provisions of the Model Law and to incorporate only those selected features deemed appropriate for their arbitration law (‘globalised localism’)? Whichever style of reform has been followed in the Asia Pacific, it is necessary to consider the implications of the same for the future.

Third, we consider whether judicial and institutional reforms play important roles in the arbitration reform pattern in the Asia Pacific region, whether they themselves play complementary roles, or whether they develop independently of each other. To put the query more bluntly, we ask whether a pro-arbitration judiciary is necessary if institutional reform is to be successful. What are the implications of any symbiosis (or lack of it) for the path(s) of future arbitration reform?

In short, this book aims to provide readers with the following three deliverables:

1.A summary of arbitration reform trajectories in 12 Asia Pacific states;

2.The identification of an Asia Pacific model for arbitration reform; and,

3.A forecast of likely arbitration reform initiatives in the future, with a view to keeping Asia Pacific jurisdictions competitive, when compared to more established arbitration jurisdictions in the West.

4.A Standard Chapter

A unique feature of this book is that all contributors were asked to follow a standard template in their individual chapters. This standardised format was designed to make it easy for readers to engage in a comparison of the paths to reform taken by the 12 jurisdictions that form the subject of this book. At the same time, the template was not intended to be so detailed as to amount to a micro-management of how each contributor was to write his or her own chapter. The template was not meant artificially to force contributors to assemble the unique features of a country’s attempts at arbitration reform within an overly rigid framework.4

The standard format may be gleaned by glancing at the Table of Contents. In short, the account of arbitration reform in each chapter has the following headings and sub-headings, with sub-sub-headings and other divisions left to the discretion of individual authors:

1.Introduction

2.Background

2.1Legislative and Regulatory Framework

2.2Institutional Framework

2.3Judicial Framework

3.Reform

3.1Legislative and Regulatory Initiatives

3.2Judicial Initiatives

3.3Other Factors

3.4What Drives Reform?

3.4.1Legislative, Judicial and Institutional Elements

3.4.2Top-down versus Bottom-up Reform

3.4.3Special Considerations

4.The Future

4.1Legislative, Judicial and Institutional Reform

4.2Enhancing Competitiveness, Independence and Professionalism

5.Conclusion

The format is largely self-explanatory. Nonetheless, it may assist briefly to set out the questions that each contributor was invited to reflect upon in the context of arbitration reform (or the lack of it) within the state which he or she was elucidating.

Section 1 gives a brief overview of arbitration reform within the jurisdiction by way of an ‘Introduction’.

Section 2 outlines by way of ‘Background’ the distinctive features of the arbitration system in the relevant state on three levels. The first level (Section 2.1) deals with the ‘Legislative and Regulatory Framework’ of the jurisdiction. In particular, the follow questions are considered: has the country adopted the Model Law (in whole or part) in its 1985 or 2006 version? If so, how? If not, why not? More particularly, what are the principal laws and regulations governing arbitration in the jurisdiction? As the result of such laws and regulations, is the arbitration regime in the state single or dual track? In other words, is there a single regimen governing international and domestic arbitration or are there different rules for such arbitrations?

The second level (Section 2.2) looks at the ‘Institutional Framework’ for arbitration within a state. In particular, the following questions are considered: are institutional and ad hoc arbitrations allowed? Has the jurisdiction established one or more international or domestic arbitration institutions? What roles and inter-relationship(s) do these institutions play in promoting the arbitration service and arbitration market?

The third level (Section 2.3) looks at the ‘Judicial Framework’ within a state. In particular, the following questions are considered: what attitude do the courts take towards arbitration? What (if any) problems are routinely encountered in the recognition and enforcement of domestic and foreign arbitral awards?

Section 3 covers the process of ‘Reform’. Section 3.1 sets out the specific ‘Legislative and Regulatory Initiatives’ that governments have taken to promote arbitration in the state. Each contributor is invited to assess the extent to which such steps have or have not been effective and to explain why.

Section 3.2 examines the ‘Judicial Initiatives’ undertaken within jurisdictions more closely. How have judiciaries striven (if at all) to project themselves as pro-arbitration? Have such judicial initiatives proved successful?

Section 3.3 then examines ‘Other Factors’ that have led (or not) to an opening up of the market for arbitration services within a state. For example, what sort of training is now available for would-be arbitrators, counsel in arbitrations and judges hearing arbitration-related cases? To what extent (if at all) has such training been useful in advancing the use of arbitration?

Section 3.4 is meant to view the entirety of the picture and ask ‘What Drives Reform’ within the jurisdiction. Is it, for instance, a combination of ‘Legislative, Judicial and Institutional Elements’ (Section 3.4.1) or does some single factor govern all? In light of that, Section 3.4.2 suggests whether change has largely been ‘Top-down versus Bottom-up Reform,’ that is, whether the impetus for reform has been driven or imposed by the government (‘top-down’), from below by the private sector (‘bottom-up’) pressing the government for change, or both. Section 3.4.3 then identifies ‘Special Considerations’ for reform within a country not sufficiently acknowledged in previous sections. Such influential factors may be a state’s common or civil law system, strong or weak rule of law tradition or governmental system (federal or unitary), or circumstances that arise because of a country’s ideological, religious, cultural, social, historical, political or geographical contexts.

Section 4 analyses the likely prospects of future or further reform. Section 4.1 looks into the potential for ‘Legislative, Judicial and Institutional Reform’ while Section 4.2 suggests what may (or may not) be done by way of ‘Enhancing Competitiveness, Independence and Professionalism’ within a jurisdiction.

Each chapter sums up with a short ‘Conclusion’ (Section 5) wherein contributors were invited to note ‘essential’ and ‘near’ ingredients that have enabled, are enabling, or will enable a jurisdiction to move towards becoming a sub-regional, regional or international arbitration hub. In short, the ‘Conclusion’ considers what has been accomplished by way of reform and what remains to be done.

5.A Convention and a Model Law

5.1.The New York Convention

The New York Convention provides a means for the recognition and enforcement in a contracting state of an arbitral award made in another contracting state. The text of the Convention is in five languages (Chinese, English, French, Russian and Spanish), each of equal authenticity.5 The Secretary-General of the United Nations is the depositary for the Convention.6

The Convention is one of the most successful multilateral instruments ever promulgated. It was promulgated on 10 June 1958, at which time just 10 countries acted as signatories. Today, on the eve of its sixtieth anniversary, there are 157 parties to the Convention, taking account of Angola’s recent accession on 6 March 2017.7

The Convention is short, being encompassed in only 16 articles. The mechanism for recognition and enforcement of arbitral awards which it establishes is likewise straightforward.

Article 1(1) provides for the recognition and enforcement of ‘arbitral awards made in the territory of a State other than the State where the recognition and enforcement of such awards are sought, and arising out of differences between persons, whether physical or legal’. Article 1(1) permits a country to make two types of declarations when becoming party to the instrument. A state ‘may on the basis of reciprocity declare that it will apply the Convention to … awards made only in the territory of another Contracting State’. A state may further declare that the Convention will only be applied to ‘differences arising out of legal relationships, whether contractual or not, which are considered as commercial under the national law of the [relevant state]’.

Apart from Article 1, the key provisions of the Convention are in Articles 2 to 6. Those impose two obligations on a contracting state. First, Article 2 requires a contracting state to recognise arbitration agreements in writing. The phrase ‘agreement in writing’ is broadly defined in Article 2(2) to include ‘an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or telegrams’. At the time of the promulgation of the Convention, electronic communications such as ‘email’ communications did not exist. But it will be noted that the definition of ‘agreement in writing’ in Article 2(2) is not exhaustive. Thus, if only by analogy with the reference to ‘telegrams’, it should be the case that agreements to arbitrate concluded by an exchange of emails should also be recognised by a state party to the Convention.8

Article 2(3) spells out the substantive contents of the obligation to recognise a written arbitration agreement. Where there is such a written agreement, the court of a contracting state seized of an action covered by the arbitration agreement ‘shall, at the request of one of the parties, refer the parties to arbitration’. The court may only refuse to refer the parties to arbitration where an alleged arbitration agreement is ‘null and void, inoperative or incapable of being performed’.

Second, Article 3 requires a contracting state to ‘recognize arbitral awards as binding’ and, subject to the remaining articles of the Convention, ‘enforce them in accordance with the rules of procedure of the territory where the award is relied upon’. In so doing, there must not be any discrimination. An enforcing state should not impose substantially more onerous conditions or higher fees or charges than are imposed on the recognition or enforcement of domestic arbitral awards.

Next, the obligation to recognise and enforce arbitral awards is qualified by Articles 4 to 6. Article 4 identifies formal requirements that the court of an enforcing state can impose before recognising or enforcing an award. Thus, a state may ask for a ‘duly authenticated original award or … certified copy thereof’ and for the ‘original [arbitration] agreement … or … certified copy thereof’. The state may also request certified translations of the award or agreement into the state’s official language.

Article 5 is perhaps the most famous provision of the Convention, having attracted the most interest and commentary in legal and academic circles. It particularises the limited grounds upon which an enforcing court may refuse to recognise and enforce an arbitral award. It stipulates as follows:

1. Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a)The parties to the agreement referred to in Article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or

(b)The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or

(c)The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced; or

(d)The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or

(e)The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition and enforcement is sought finds that:

(a)The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or

(b)The recognition or enforcement of the award would be contrary to the public policy of that country.

Article 6 qualifies the obligation to recognise and enforce an arbitral award in Article 3 by providing that, where there is a pending application to stay or set aside an award in the state where that award was made, an enforcing court may adjourn a decision on the enforcement of the award. The enforcing court may, however, order the award debtor to provide ‘suitable security’ as a condition of adjournment.

The remainder of the Convention deals with its coming into effect and the consequences thereof on pre-existing bilateral or multilateral treaties covering the same subject matter as the Convention. Of these remaining provisions, it is worth noting Article 7. Article 7 stipulates that, where it would be more advantageous to enforce an arbitral award through some other treaty arrangement among two or more states, a party is free to make use of that more advantageous mechanism. The Convention thus does not deprive a party of its rights under such alternative treaty arrangement.

The success of the New York Convention in attracting contracting parties over its 60 years of existence is not difficult to justify. The instrument offers a simple mechanism for the enforcement of an arbitral award in a commercial matter in 157 jurisdictions, constituting a substantial portion of the world. No other mode of resolving disputes, whether but not limited to litigation or mediation, comes anywhere close in terms of the apparent portability of the end product of the dispute resolution mechanism. By way of comparison, the 2005 Hague Choice of Court Agreements Convention, arguably the nearest rival to the New York Convention in the international sphere, presently has 30 parties: Mexico, the states of the European Union (with the exception of Denmark), and Singapore.9 The New York Convention is undoubtedly a major factor in making arbitration as the preferred mode for resolving cross-border commercial disputes.

5.2.The UNCITRAL Model Law

The United Nations Commission on International Trade Law (UNCITRAL), a division of the General Assembly of the United Nations, adopted the Model Law on International Commercial Arbitration during its 18th session on 21 June 1985. The adoption was endorsed by the General Assembly on 11 December 1985.

Revisions to the Model Law relating to the form of arbitration agreements and to interim measures were subsequently adopted during UNCITRAL’s 39th session on 7 July 2006. These were intended to enhance the operation of the Model Law by better reflecting what were perceived to be current practices in international commercial arbitration. The General Assembly duly endorsed the revisions on 4 December 2006.

The Model
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