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INTRODUCTION





YOU MAKE A QUICK STOP AT AN ATM TO WITHDRAW SOME POCKET CASH. You are shocked to discover that your request is declined. How could that be? Just this morning, you had nearly $3,000 in your checking account. Hours later, your balance is inexplicably in the negative.


Your sister signs a forty-eight-month lease agreement on a great car. Shes sad to turn it in when the lease expiresbut shes absolutely outraged when the dealer hands her an additional bill for $7,000 from the leasing company. It seems she was charged an additional 25 cents for every mile over the yearly allowance, but no one at the dealership had mentioned anything about a yearly mileage allowance.


Your brother and his wife are getting divorced. What starts out as an amicable split turns ugly when she manages to have him evicted from the condo they had lived inand he had purchased.


Your parents have retired to a gated community, where their harmless decorating scheme and confusion over the fine print of their purchase agreement has resulted in outrageous homeowners association fines that have snowballed to the point where their retirement savings are dangerously close to being wiped out and they are in jeopardy of losing their home.


You hear it every day: stories of good people, innocent people, who suddenly, without warning, find bad things happening to them, and then the system they expect will protect them reaches out to hurt them. The system is a tool, and tools are only as good as the people who wield them. Even competent professionals make mistakes, and too often, the people in the system are neither competent nor professional. The legal system is a bureaucracy, and bureaucracies are inflexible. They move slowly. Theyre impersonal and overtaxed. The victims all say, You never think it will happen to you. And the rest of us, viewing from afar, think, How terriblegood thing that didnt happen to me.


The truth is that anyones life can be transformed, his or her destiny changed forever, by poor judgment, inadequate preparation, a lack of caution, an absence of information or of simple common sense. Ordinary people really do get screwed all the time.


As an attorney for the past twenty-five years, Ive listened to the most incredible tales of frustration and woe. The damage done to innocent people who run afoul of the system can be irreversible, because the average person on the street does not have the financial means to either fix the problem or challenge the monster that created it in the first place.


When I listen to these people tell me their stories, its with an empathy born of personal experience. I know how they feel, because I came dangerously close to being just another victim of the system myself. I know what it takes to protect oneself from indifferent bureaucrats and impersonal and inflexible rulings, because I had to overcome these very obstacles in my fight to practice law.


After I graduated from law school in Texas in 1976, I moved to Las Vegas to clerk for a judge and to study for, and take, the Nevada bar exam. I was young and idealistic, and ready to put my knowledge of the law to practical use. Not sure where I would begin my law career, in 1977 I returned to Texas, where I had gone to law school, to take the bar exam. Having grown up in Pittsburgh, I also took the bar exam in Pennsylvania. I also took the bar in Nevada, where I was living at the time. I got the results from Nevada firstI had failed the bar. Then I learned that I had failed the bar in Pennsylvania, too. When I asked about the results from the bar in Texas, I was told that, since I was no longer a resident of that state, the exam was nullified. At first, I didnt feel too bad. Plenty of successful lawyers need more than one attempt to pass state bar exams. So I took the Nevada exam again in 1978and again in 1979. Each time I failed I felt a little more embarrassed. Despite my tenacity, I began to question my future in my chosen career, and my self-confidence became shaky.


This could have been the end of the story right there. Many people would have moved on, written off thousands of hours of study and effort and tens of thousands of dollars worth of education. Luckily for me, I had the support of people who believed in me, and in my talents, and encouraged me to look for a reason for these failures. The turning point for me came one night over dinner with an old friend from law school. It doesnt make sense, he was saying. Ive seen you coach people through these same exams. You know this material cold. I cant understand why you havent been able to pass. And then he suggested something radical. What if my failure on these tests wasnt a lack of knowledge but a lack of ability in taking the test itself? He urged me to contact a doctor in California who specialized in the diagnosis and treatment of learning disabilities.


Today, the diagnosis and treatment of dyslexia is common. But for me, as an adult in the early 1980s, to learn that there was a reason for my poor test results was a major enlightenment. Years of embarrassment lifted away as I began to understand my inability to perform on multiple-choice exams. I remained in California with my wife and infant son and worked with professionals to master strategies that allowed me to cope with my dyslexia.


In 1980 I returned to Las Vegas and petitioned the State Bar Association for a special accommodation in retaking the exam. When they said no, I prepared a petition to the State Supreme Court, arguing that I was being discriminated against. I became the first person to plead before the Nevada Supreme Court that my learning disability was just thata disability, as real as any other legally recognized impediment. I argued that people in my situation required special accommodations when taking the exam. My argument was successful. The Supreme Court ruled that I could take the test using a proctor, who would mark the multiple-choice answers as verbally dictated by me.


On my fifth try, in 1980, I passed the Nevada bar exam.


My four years of struggle taught me a valuable lesson. I knew firsthand how easy it could be to fall through the cracks, to be left behind, and to be stymied by the system. I also knew how fortunate I had been. I had a working knowledge of the system that was screwing me. I had emotional support. I had access to people who could help me navigate through a maze of petitions and appeals. At the same time, I realized there were many, many people who did not have this insight, who were intimidated by the complexities of our legal system.


Maybe because I had to fight so hard to begin my career, Ive always felt that its up to those of us who have been blessed with an understanding of the legal systemand the financial wherewithal to challenge the Goliaths in these casesto speak for those who do not have the means or the emotional strength to do it themselves. The public has yet to fully recognize the extent to which people are getting screwed. In my opinion, its an epidemic. This book will sound the alarm.


It has long been a personal calling to stand up for the proverbial underdogs. In my legal work I have championed the little guysfrom kids with special learning needs, wronged by their school systems, to elderly citizens exploited by their caregivers at home or in nursing homes. In my office, in the courtroom, and on both local and national television and radio, I have tried for decades to educate the masses on how the system works and how it could work so much better. People Get Screwed All the Time will take this cause to a new level. I believe with all my heart that if all of us increase our awareness of the problems, and are willing to work to be heard, change can and will happen. I am also looking to those in positions of powerthose at the top of the heap, from the bench, to legislators, to bar associations, to us as lawyersto effect changes that will right these wrongs in the system. I strongly believe that we as experts have a responsibility to help those in more disadvantaged positions by fixing whats broken.


Everyone can learn to safeguard the most vital spheres in our livesfamily and relationships, work, finance, and the home. To that end, I have distilled my knowledge and expertiseand my years of listening to horror storiesinto clear lessons that you or anyone can apply in your life, lessons that will help protect you in ways the system cant. By the time clients show up at my door or call my office, it is most often too late. They are in situations over their heads, and serioussometimes irreparabledamage has been done to their families, relationships, livelihoods, or reputations. With this book, you will have an advantage that, tragically, none of those people had.


The stories you will read are all true. Some of these people have been my clients; others have had their stories made public. In all cases, the locations, names, and identifying characteristics have been changed. But the facts remain the facts, and the situations dramatized in this book have happened to real peoplepeople just like you.


The stories within will undoubtedly tug at your emotions. Specifically, they will make you angryand they should. I hope, though, they will also make you think, and make you take the small steps in your life today that might avert a major catastrophe for you and your family down the road. Here at last is a book that will give hope to those finding themselves ground down by the wheels of justice and on the verge of despair. My legal education was hard won, as were the lessons gained from my twenty years representing people screwed by the system. My hope is that your education will begin not in the school of hard knocks, but here.












Part I


IDENTITY


How to Make Sure You Dont Get Caught in Somebody Elses Mess





You can use simple preventive measures to guard your personal in formation. If you are a victim of mistaken or stolen identity and find yourself inadvertently caught in the system, there are damage-controlling steps you must take.


When your name and personal information are wrongfully appro


priated, extracting yourself from the aftermath can be a bad dream that never ends. The digital age is here, and theres no turning back. You cannot be too careful about protecting your personal information. All the information anybody would ever need to know about us has already been reduced to a binary sequence of ones and zeros. Computers are getting more powerful: faster, smaller, cheaper, and easier to use. Cell phones leave records that are easily tracked. Personal digital assistants (PDAs), such as Palm Pilots, BlackBerries, and Treos, hold a wealth of personal information. Legitimate private companies are already mining some of these data, looking for ways to capture and redistribute them. The damage that thieves or others can do, once they come into the possession of your personal information, is unfathomable.


Yet, many people who have lost personal information take only the most minimal steps to protect themselves. They may replace credit cards and their drivers license, but otherwise, they often simply assume that everything will just turn out all right. Sadly, in many cases, they couldnt be more wrong. The following stories will high light what you can do to safeguard your identity as well as the steps you can take to clear your name, should you become a victim of identity theft or mistaken identity.










Chapter 1


STOLEN PURSE, STOLEN IDENTITY





JANET M. WAS TWENTY-FIVE YEARS OLD, THE DAUGHTER OF A SUCCESSFUL Las Vegas businessman. She was pretty, with fine wavy brown hair that fell to her shoulders. Her parents were no longer together, but she had been brought up in a stable home by good churchgoing people. She gave birth at twenty to a boy, Bobby, but separated from her husband four years later, moving with her son into a large house with five other people, including a couple upstairs who fought a lot. But the place was affordable, and there was room for the two of them when Bobby wasnt with his father. The future looked bright. Janet had a job as a bartender at a casino, for which she had to go through the trouble of obtaining a sheriffs card (required of all casino workers), certifying that she had no criminal record. It was worth the hassle; she liked her boss, and she was making decent money. Things were good until one night in November 2002. While Bobby was staying with his father, she went to a local pub with her friend David, in what she thought was a safe neighborhood, not far from the shopping malls and the multiplexes. When they came out of the bar, shortly after midnight, they saw that one of the car windows had been broken. Shards of shattered glass sparkled on the pavement. Janet had left her purse in the car, and now it was missing.
 


She called to cancel her credit cards as soon as she got home, wary of the hassle that was to come, resigned to standing in lines at the Department of Motor Vehicles (DMV) to replace her drivers license, filling out forms to replace her Social Security card, her health insurance card, her sheriffs card. The next morning, when she called the police department to report the theft, she was erroneously told that she couldnt do so until David reported the break-in. She went to the DMV and reported the theft of her license and cards. She figured that was pretty much the end of it.


Six months later, the couple upstairs were at it again, screaming at each other. This time somebody called the police, who arrived shortly to settle the disturbance, afterward taking down the names of potential witnesses, including Janets. Cops were in and out of the house. One went to the squad car to enter names into the computer. Janet went back to what she was doing. Soon, an officer knocked on her door. She assumed he had some follow-up questions.


Instead, he informed her that she was a wanted fugitive and that the computer had been showing warrants for her arrest for credit card fraud, coming from St. George, Utah, about a hundred miles northeast of Las Vegas.


What? she said.


It took her a moment to get over the shock. Obviously, there was some sort of mix-up, some kind of mistake. She was completely cooperative. The police seemed to understand and didnt arrest her. Instead, they gave her the phone number of the prosecutors office in St. George and told her she could take care of it herself.


My purse was stolen last November, she told the prosecutor. Whoever took it is running up those charges, not me. Ive lived in Las Vegas my entire life. The St. George prosecutor was polite and seemed nice. Janet understood that St. George was a conservative Mormon town where things had to be done by the book. She agreed to send her fingerprints, as well as proof of residency and employment, and had them in the mail within the week. She figured shed hear from the prosecutor that everything had been straightened out.



Days passed, then weeks.


She called the lawyers office several times, trying to get an answer, trying to put the matter to rest. Finally, his secretary told Janet, We received your packet, but you should know that the prosecutor is not on your side. Hes not going to help you. You need to get a lawyer and come down here and fight this.


Not on her side? Wasnt the legal system supposed to protect the innocent?


She found it unbelievable.


She was fortunate in that her father was in a position to help her hire a competent lawyer, who soon discovered that a woman had opened a post office box in Janets name in St. George. The criminal had used Janets I.D. to have cell phones and credit cards sent to that post office box. The lawyer also discovered that the woman had used the identities of several other people to order cell phones and credit cards and other items in their names as well. Janet couldnt understandif her own lawyer could discover these things, why couldnt the prosecutor in St. George see that she was a victim of identity theftand not even the only victim?


On the advice of her attorney, Janet got a voice-analysis stress test, went to a handwriting specialist, and had her photograph taken for a photo lineup, but it all took time. Meanwhile, she lived in fear of being arrested at any moment. She had to leave her job as a bartender because she didnt have an up-to-date sheriffs work card and couldnt get one until the matter was resolved. She didnt want to get her boss in trouble, a man whod been good to her and kept her on longer than he probably should have. She was afraid of driving for fear of getting pulled over for something simple, like a broken taillight, and then the warrants would pop up on the computer and trouble would undoubtedly start. It meant she couldnt drive Bobby around or take him to school. Soon, she saw him only when her ex brought him over to her house. She spent time taking care of her mother, who had diabetes, or riding her bike, or going to church, where she prayed for the ordeal to end. Some nights she had insomnia. Some mornings she couldnt get out of bed. Some days shed console herself with too much food. At other times she just wasnt hungry; her stomach was tied in knots. She spent as much time with her son as she could, unable to explain to him how their normal life had been stolen by a woman who was still committing crimes in Mommys name.


As time passed she learned that the woman whod stolen her identity had a male accomplice, a man whod once worked at a car dealership until he quit and took with him paperwork that included his clients phone numbers, addresses, and vital information. Hed passed this information to his girlfriend, the woman whod stolen Janets identity, as well as the personal information of four other victims. She learned that the two suspects were tweekers, who liked to get high on Ecstasy.


Janets heart soared the day the prosecutors office in St. George called to say that the male accomplice had been arrested and that he was willing to testify that she wasnt the one committing the crimes. Her heart fell a few days later, when she learned hed been released and skipped town.


She continued to keep a low profile while she waited for something good to happen. One day she rode her bicycle to the park, where a photographer for the Las Vegas Review Journal, the morning paper, asked if he could take a picture of her feeding ducks by the lake at the end of the dockthe bucolic sort of picture newspapers frequently run when the weather is nice. She was feeling better. Her lawyer had told her he was going to drive up to St. George in person for a hearing before a judge, where he was going to ask to have the arrest warrants quashed. The county attorney would argue that there was enough probable cause to justify the charges, but Janets lawyer felt certain hed be able to clarify things in her favor. Janet told the photographer she didnt mind. He took her picture.


Two days later, the very day her lawyer was driving up to St. George, Janets worst nightmare came true. She was riding her bicycle with a friend when the two of them were suddenly surrounded by three unmarked police cars. A voice came booming through a bullhorn.



Pull over now! Get off your bicycle! the voice commanded.


At first she feared she was being assaulted, uncertain of just who her assailants were, until the men identified themselves as police officers. Someone at police headquarters had seen her picture in the paper, which had given her name, and recognized her. She saw a fourth car pull up. To her surprise, a television crew from the TV show Cops got out and began filming, their camera lights shining in her eyes as she tried to explain to the police that the warrants for her arrest were supposed to be quashed that very day.


They didnt care. As far as they were concerned, the warrants were still current.


They bound her hands behind her back with handcuffs and led her to a car, the TV crew following her all the way. She felt humiliated, and she was furious. She was wearing shorts and a tank top that was somewhat revealing, and the TV crew was going for all the most provocative camera angles.


You guys cant take me to jail like this! she screamed.


Have your friend give you her extra shirt, and lets go, a cop insisted.


At the Clark County Detention Center downtown, across from the courthouse, she was booked, fingerprinted, photographed, and thrown into a holding tank with fifteen other women whod been arrested for things like prostitution or drug possession. It was the lowest point of her life. She was scared out of her mind but managed to put up a tough front. She couldnt believe this was happening, couldnt believe her bad luck. All shed done was leave her purse in her friends car. Ashamed and embarrassed, she called her father, who said that hed contact the attorney and theyd get her out as soon as possible. But how soon was that going to be? The minutes crawled by, and each hour seemed an eternity as she waited for someone to come let her out. She felt as if she was going crazy.


She was held for three days and was released only after her attorney convinced a judge that shed been a lifelong Las Vegas resident and thus posed no risk of flight.



Two days later, the county attorneys office in St. George called again to say that the accomplice of the woman whod stolen Janets identity had been reapprehended. Hed seen Janets picture in a photo lineup and swore she wasnt the one committing fraud. Janet had to be driven to Utah, fingerprinted again, photographed again, and processed again. She was released. Finally, on June 2, 2004, eighteen months after her purse had been stolen, she received a letter bearing the judges official signature, stating that she was innocent and the victim of identity theft.


Janet thanked God for having a father who was able to help her hire a competent attorney, though the cost of proving her innocence, totaling in the thousands of dollars, went beyond the purely monetary. Shed been in a kind of emotional jail, and the hardest part was losing contact with her son. Although the TV show Cops never ran the episode, it still stung to think of how shed been so publicly humiliated and treated as if she were guilty. The perpetrator of the crimes against Janet was never caught. Every now and then, Janet still wonders how many other lives the woman is currently ruining.


HOW I WOULD HAVE COUNSELED JANET


Janet did not understand that identity theft is both a silent and an escalating crime. People will often not discover they have been victimized by identity theft until well after the thief has drained their bank accounts, destroyed valuable credit histories, and prevented the victims from rightfully obtaining credit and employment in their name. Even worse, as in the case of Janet, identity theft can result in a person being arrested for crimes he or she did not commit.


Many victims of identity theft, including Janet, fail to understand the nature of the theft they have experienced. Its easy to understand if you come home following a two-week vacation to find that your house has been broken into and all your possessions have been stolen. Yet, identity theft often has the same results. Just as a victim of a house burglary should change the locks on the house and install an alarm to thwart the burglars easy reentry, victims of identity theft also need to change the access and identifying information associated with all their personal, financial, and health records.


Once you have discovered youre the victim of identity theft, you should assume the worst while still hoping for the best. In Janets case, while filing a police report; canceling her credit cards; and obtaining a new drivers license, Social Security card, and health insurance card were good initial steps, it was not enough to stop the identity thief from ruining her credit or prevent her from landing in jail for a crime she did not commit. Two people had the keys to Janets identity. Janet needed to change the locks to her identity.


If I had been counseling Janet, I would have advised her that in addition to the steps she had already taken, she needed to promptly notify each consumer credit reporting agency of the theft of her personal information. Janet should have called the 800 number of the consumer credit reporting agency and file an online report of stolen identity. The agency will ask personal questions to verify Janets identity on her accounts. Once the agency red-flags Janets credit reports, she can then move on to the time-consuming process of cleaning up her credit.


In addition, one of the most important keys to your identity is your Social Security number. This key should be carefully safeguarded. A Social Security number can be used to obtain drivers licenses and credit accounts. Janet should not have been carrying her Social Security card in her purse, or any other document listing this number, as the identity thief easily used this information to create a new identity to access Janets personal, financial, and health accounts. If you lose your Social Security card, you should immediately contact the local authorities to report the loss or theft and the Social Security Administration to request a new card. You should also inform your credit card companies, bank, or any other financial institution that uses your Social Security number as a means of identification.


Janets criminal difficulties presented a different set of hurdles. While Janet was fortunate to have the financial ability to retain a qualified attorney to guide her through the difficult criminal justice system, I would recommend such a course even for identity theft victims of lesser means who find themselves in similar circumstances. Any time you are charged with a crimeeven if you are innocentits worth the effort to find a lawyer who will be willing to help. Ask friends and family members for a referral, or ask other lawyers to recommend a colleague who is known to handle identity theft cases. If Janet had been unable to retain an attorney because of lack of finances, I would have suggested that she call her local bar association and inquire whether there were any pro bono programs, in which attorneys donate their time to provide legal counsel to those who otherwise couldnt afford it.


Simply put, its worth the time, effort, and money to find an attorney experienced with identity theft issues who will be more qualified than a lay person to jump over the hurdles necessary to quickly establish that you have been the victim of identity theftespecially when you must clarify that any criminal charges are attributable to the identity thief, not the identity theft victim.


While the particulars of each criminal matter may vary as to the crime charged and the state in which the crime was committed, I would have advised Janet to promptly file a report with her local police department the night her wallet was stolen. That would have established that she was a victim (or potential victim) of identity theft. In most states, the district attorneys office has an identity theft division that deals specifically with these types of crimes. This report would be in addition to the stolen property report that Janet initially attempted to file with the police. Janet should have been able to report the theft of her wallet whether or not her friend reported the car break-in.


Depending upon the requirements of the particular state, Janet may have been required to submit fingerprints, pictures, and other identifying information to the police to establish her true identity. Also, any victim of identity theft should call to file a report with the Federal Trade Commission (FTC), a federal agency that operates at both the federal and state levels to track identity theft. The FTC can give you information on where to report the details of your story and offer specific suggestions for help. Thereafter, when Janet learned of the criminal matter in another state, she could have requested that her FTC report and accompanying information be forwarded to the other state. While there is no guarantee that the other state would drop the matter simply upon receipt of the report, the fact that Janet filed her report prior to any alleged criminal activity would provide compelling evidence that Janet was the victim and not a criminal.


Most states have local task forces through their district attorneys office that investigate and assist victims of identity theft. Janet could have contacted her local DA and asked if there were such a program in her state.


Finally, I would have recommended that Janet hold on to the letter from the judge verifying her innocence and stating that she had been the victim of identity theft. In applying for jobs, credit, and even professional licenses and security clearances, Janets prior run-in with the law may still show up on her profile. The letter will quickly answer any questions regarding Janets innocence.










Chapter 2


FALSE ARREST, MISTAKEN IDENTITY





SHONDA DAILY, FORTY YEARS OLD AND A MOTHER OF FOUR, WAS COMING home from the grocery store on a Saturday night, the last day of May, when she saw the flashing lights of a police squad car at the end of an alley near her home. She was accompanied by her daughter-in-law, Vanessa, who was nineteen and married to Shondas oldest son, James, who was twenty. At five foot ten, Shonda was tall, a light-skinned African-American woman with red hair, pulled back this evening in French braids. Shonda wondered what the trouble was this time. The apartment complex where she lived was in a bad neighborhood, perhaps the worst in town. She parked her truck behind her apartment building and went to see what the commotion was about. She was simply curious, or perhaps even nosybut that wasnt a crime, was it?


She learned from another onlooker that a Hispanic woman had been mugged by two African-American girls. One hit her on the back of the head with a fist and took her purse. The other stomped on the womans cell phone when she tried to dial 911.


Shonda was about to leave when one of the cops on the scene approached her.


How long have you been standing here? he asked her.


I just got here, she said.



Whats your name? He looked her up and down.


Shonda Daily.


Where do you live?


I live in this building right here, she said, pointing. She gave him the number of her apartment as well.


This building here? he asked.


Uh-huh, she said.


And where do you work? he wanted to know.


I work at the Silver Dice, she said. Im in housekeeping.


Okay, he said. Then he asked her to wait a moment while he took her picture, the flash leaving a blue dot on her retinas. She didnt think much of it. After all, what was there for her to worry about? Shed done nothing wrong. Shed been completely cooperative. She felt bad for the woman whod been mugged, but in this neighborhood, she was hardly surprised.


Three weeks later, on June 20, she was midway through her shift at the Silver Dice when she saw two men from house security approaching her. She liked her job, which made $800 a month plus tipsnot enough to make her wealthy but enough to pay her rent and her utility bills and put food on the table for her three sons and her granddaughter.


It was her last day before her vacation. She was planning to take her youngest son, Roger, to a water park to celebrate his twelfth birthday, unless her daughter Angela, who was nine months pregnant and due any day, gave birth first, in which case the water park would have to wait. Shondas dream was to stay with her job at the Silver Dice long enough to move her family into a nicer apartment in a safer neighborhood. But for now, life was good. Shed always performed her job conscientiously, and she wondered what house security wanted with her.


There are some cops out back, one said. They said they want to talk to you.


Why do they want to talk to me? she said, truly without the slightest clue.


Shonda Daily, a cop said to her, grabbing her by the wrist and slapping a pair of handcuffs on her before she knew what was happening, in front of her coworkers and the men from house security, youre under arrest for robbery and conspiracy to commit the robbery of Luisa Ruiz. You have the right to remain silent


Whats happening? she said, bursting into tears.


You have the right


It took her a second to realize they were referring to the mugging three weeks earlier.


But I didnt do it! she said. Why are you doing this to me? I didnt do it. I didnt do it! Why are you doing this?


An officer on the scene questioned you and felt that you had something to do with it, a second cop explained, grabbing her by the arm and leading her down the hall.


He felt like it? she said. What do you mean, he felt like it? Who cares what he felt like? I didnt do it! I was at the store.


At the county jail where she was taken, she was put into an interrogation room and questioned by two detectives, who tried to convince her that that things would go much easier for her if she cooperated and confessed, and that if she did, they could probably get her sentence reduced. If you work with us, youre only looking at five to fifteen, one said. Shonda had no intention of confessing to something she hadnt done, and she felt confident that once the police realized they had the wrong person and had no physical proof (after all, how could they?), theyd let her go. She wanted to go home. She hoped that perhaps shed be released in a few hours, unaware of how slowly the wheels of justice could turn, often stymied by a system that would rather make a bad arrest stick than admit a mistake.


She was taken to a temporary holding cell, which was so crowded there was nowhere to sit except on the floor, surrounded by exactly the kinds of people shed told her kids to avoid at the apartment complex. She was supposed to have a public defender represent her at the arraignment, but he didnt show up. Bail was set higher than anything she could possibly afford. She asked one of the detectives why they couldnt release her on her own recognizance. After all, she had no previous record.



Ill talk to the judge and see what I can do, he said, but it was a false promise. He didnt talk to the judge. He didnt care.


Shonda was in the temporary holding cell for two weeks. She missed her son Rogers birthday. Two days after her arrest, her daughter Angela went into labor but lost the baby two hours after delivery because of complications, and Shonda couldnt be there to comfort her little girl. The fact that she never saw the baby hurt her more than the experience of being arrested. Meanwhile, she learned that shed been fired from the Silver Dice for off-duty conduct that materially affects job performance and brings discredit to the company, even though shed never had a complaint about her job performance. So much, she thought, for the concept of being innocent until proven guilty. A second public defender told her the district attorney was still convinced they had the right person, solely on the basis of the victims positive identification of Shonda from the photograph the police had taken the night of the mugging and shown to Luisa Ruiz as she was leaving the hospital. Shed said at the time that her attackers were two dark-skinned African-American girls, in their twenties, or perhaps teenagers, about five foot six, and one of them had a red ponytail. Shonda was light-skinned, forty, and almost six feet tall. Her sole resemblance to the attackers was her red hair, which was in French braids and not a single ponytail. Ms. Ruiz had told the police she would fear for her life if she ever saw her attackers again.


Shonda was finally released on her own recognizance, on the condition that she report downtown once a week to be fingerprinted. That procedure cost her $10 a visitno small amount to a woman trying to feed four people on a monthly unemployment check of only $341. Other bills began to pile up. Some she left unopened; what was the point if there was simply no money to pay them? Feeding her kids was the priority. She accepted handouts from her mother and from her sister-in-law, feeling both grateful and deeply embarrassed that it was necessary, even though she still knew shed done nothing wrong.


Seven weeks after her arrest, on August 6, her oldest sons birthday, she was at the county courthouse with her third public defender, sitting on a bench in the hallway outside the courtroom, when she noticed a young Hispanic woman seated on a bench opposite her. The woman glanced over at Shonda, turned to her own attorney, and said, Who is that? The Hispanic woman was Luisa Ruiz, the victim, who said shed fear for her life if she ever saw her attackers again. Shondas public defender witnessed the exchange and reported it to the judge, who, after some deliberation, called Shonda into court and told her, with the courts apologies, that the case was being dismissed on the basis of mistaken identity.


Shonda was relieved, but her nightmare was hardly over. In some ways, it was just beginning.


When she got home, she found that her electricity had been shut off. There were threats of eviction from the landlord. She thought it would be a simple thing, now that the case was dismissed, to get a new job and begin digging her way out of the hole shed fallen into. Yet, every time she filled out a job application, when she had to answer the question Have you ever been arrested for a crime? the only honest answer she could give was to check the box marked Yes. What potential employer was going to give her a chance to explain her situation? Who was going to hire someone who had to say, Yes, I was arrested, but I was never convicted, when they could simply hire someone whod checked the box marked No? And whenever anyone ran a background check on her, the report came back: Criminal History: Felon. Such reports did not mention that she wasnt convicted and never went to trial. The same reports denied her access to safer, more affordable living quarters when she appealed to the public housing authority. What she needed was to have her records sealed, but that required a considerable amount of paperwork, done in understaffed district attorneys offices where the public defenders had hundreds and hundreds of cases assigned to them to process. To Shonda, her situation was dire, but to the district attorney, Shondas case had a very low priority. After all, she wasnt in jail, wasnt headed to trial, was free to do as she pleasedwhere was the urgency, when so many other cases were pressing?



The financial strain put an enormous amount of stress on her family. Her kids fought constantly. When she appealed to a local charity for assistance, she was denied on the grounds that she lacked potential employment opportunities. When she threw in the towel and applied to a program designed to help convicted felons get back on their feet and find work, she was told, ironically, that she didnt qualify because she wasnt a convicted felon.


The strain on Shonda herself was also enormous. She snapped at her children and fought with her mother and with her sister-in-law, even though they were only trying to help her. When her granddaughter needed a dollar for a Popsicle from the ice-cream man, she didnt have it. She heard gunshots outside of her apartment complex almost every night, it seemed, and she was desperate to move out but couldnt. One day a grown man tried to sell her youngest son marijuana. Another day, when all Roger wanted was to play outside after church with his new remote-controlled race car, he came in crying and said another boy had put a gun to his head and stolen it.


By the time she was finally able to convince an attorney to help her get her records sealed and to lay the initial groundwork for a lawsuit for false arrest against the metropolitan police department, she was too pessimistic to let her hopes rise. She met with her lawyer three times. He claimed to have placed a request to have her records sealed in the hands of the district attorney. Nothing happened. She began to doubt that her lawyer was telling her the truth.


The situation would have been unbearable, had it lasted only a few months.


Two years went by, and her records were still unsealed, and she still couldnt find a job.


All the time, her only comfortand it wasnt muchwas telling herself the simple truth of the matter: I have done nothing wrong. I have done absolutely nothing wrong.



HOW I WOULD HAVE COUNSELED SHONDA


To put it simply, the system let Shonda down big-time. Even though the charges against her were dropped forty-five days after she was arrested, nobody told hernot the judge, not the district attorneys office, not her public defender, nobodythat she had the right to have her records sealed. Because nobody informed her of this, and because she did not have the finances to fight back, she lost everything: her job, her apartment, and her dignity. She was made to look, and perhaps even to feel, like a felon, even though she wasnteven though the only crime she had committed was not minding her own business.


The system should have responded immediately. As soon as the case was dismissed, somebody should have said, Shonda, you can now go up to the DAs office on your own and have your records sealed. One might think that in actuality, in this day and age of universally adopted computer technologies and the instantaneous transfer of electronic information, nobody should have to tell her that. It should be automatic. After allwhy, when a court clerk is putting information into his or her computer that a case is being dismissed, isnt it just a matter of standard procedure to seal that persons record?


But its not. The system still depends on human beings, and human beings are fallible. Public defenders and court officers often have hundreds of cases stacked up, each one demanding attention. In mistaken identity cases, its almost impossible for the victim to make sense of the situation, and it can be equally confusing for an attorney, who is relying on the information provided by the client and investigators, to make sense of it for her. If no witness shows up to right the wrong of mistaken identity, the system can continue to process an innocent individual. Shonda did absolutely nothing wrong, other than unintentionally place herself in a position where she later found out she didnt belong.


If you are wrongfully arrested, and your case is dismissed, you need to be sure you follow through with the process of having your records sealed. You should note that while federal charges may be dismissed, federal records cannot be sealed. Ask the lawyer representing you to ask the judge for an order to expunge the record. Once your lawyer has this order, continue to follow up to be sure that the order is sent to the district attorney, who will ensure that it is disseminated to all the appropriate agencies. Make sure you get a copy of the order as well.


It is critical to make sure this happens. Once your records are sealed legally, its as if your arrest never happened. You can fill in no if asked if you have ever been arrested. Because Shondas records were not sealed, when she went to apply for a job she had to disclose that there was a felony case against her. The record stood, even though her case had been dismissed.


Unfortunately, the current practice of releasing electronic criminal record databases to companies that sell information for background checks means you can never be sure an arrest has been completely expunged from public record. Find out more about your states criminal records policy by visiting www.sentencingproject.org/rights-restoration.cfm.


Shondas case was made worse when her public defender didnt show up. If she could have afforded to hire an attorney or a private detective, the whole matter of mistaken identity might have been quickly resolved.


When I counsel someone who gets caught in this kind of mess, the most important thing is to put off all the woulda/coulda/shoulda lectures until the matter is completely resolved in the victims favor. To tell a person in Shondas fragile emotional state that she could have easily resolved the situation on her own would only complicate matters for her. She trusted that the system would give her the information she needed. The information was available, but she had to know who to ask and what to ask for. Thats often too much to require of someone inexperienced with the legal system. There arent any road signs along the way to tell you where to go or when to turn.


As time passes and the wounds heal, it is an attorneys duty to educate his client on how to avoid a similar situation, should it arise down the road. As Shonda learned, simply being in the wrong place at the wrong time can have devastating consequences. If you are ever falsely accused of a crime, you need to take two critical steps to keep a case of mistaken identity from ruining your life: immediately seek a lawyers professional advice, and, once the charges are dismissed, be sure to request that the record be sealed.










Chapter 3


FALSE INFORMATION ON A BACKGROUND CHECK





AT FORTY-THREE, MONICA WALTERS KNEW SHE WAS GOING TO HAVE A TOUGH time getting back into the job market, but she never expected that it would take this long. When she and her husband left their childhood home in Brooklyn, New York, she was a twenty-three-year old newlywed with dreams of giving her future children a better life than she had experienced growing up in the dangerous neighborhood of Red Hook. The couple moved to Seattle, where her husband had found work as a computer programmer, and they could begin the family they both wanted. When they found a modest ranch house in Tacoma, they took a deep breath and made their first big purchase. Monica found a job to help defray the mortgage, and shortly thereafter their first child, a boy, was born. Three more children followed over the next eight years.


Monica felt incredibly lucky. No other members of her family had fared as well. Reports from back home in Brooklyn were that her younger sister was dabbling in drugs and gangs, and that her baby brother had refused to find a job and help out around the house when her dad upped and left. Gradually Monica lost contact with her family. The world she had grown up in was not her world anymore. She was proud of herself. Shed done all right, she told herself. There was no limit to how far she could go.



But that bright future disappeared just after the birth of her youngest son, along with her husband and more than half of their shared savings. Their marriage had been on the rocks long before Monica accepted her husbands lawyers measly settlement offer of the house and half their savings. Frankly, she was glad to close the chapter on her marriage. Their relationship had not stood the test of time or children well. She was so desperate to be free of her husband that she would have let him go without asking for anything. When she found that their shared savings account had been drained to nearly nothing, she wasnt shocked. At least he was sending child support each month. But those checks stopped coming in the second year after the divorce. Shed gotten a court order to compel him to pay, but when no one could locate him or find a record of his being employed, she figured it was better to hang on to her modest savings rather than hire a private investigator to track him down and hire another attorney to force him to make payments.


Besides, although things were tight, they werent dire. She had a good job and job security. As a civilian police administrative aide shed become indispensable to the men and women detectives of the 14th Squad. After all, shed worked there for nineteen years, practically the whole time shed been in Tacoma. Shed begun by working part time. The chief had always been good about letting her have time off after each of her pregnancies, and she was always welcomed back. And after the divorce, she was able to increase her hours to full time. Sometimes there were even some part-time shifts on the weekends, and the chief was usually willing to let her have the overtime.


She sure wasnt rich, but she and the kids were getting by. But Monicas confidence took a big hit when the chief called her into his office one day and told her to shut the door. The city budget had been sliced, he told her, and his department had to make some hard decisions. He was being forced to cut the aide position back to less than half time. Monica was quick to reassure him.


No problem, Chief, she said quickly. Im happy to go part time. Im sure I can pick up something else to help make up for it.



The chief shook his head sadly. You know I wish I could help you out here, but youve been here for so long, youve maxed out at your hourly pay. Ive got to bring in someone junior, someone that I can pay less. Im so sorry, Monica, but my hands are tied. Ill talk to the human resources people and see if I can get you some kind of severance. Im so sorry.


Monica felt sick. Holding back tears, she assured the chief there were no hard feelings and returned to her desk at the front of the squad room. But her mind was racing. Where was she going to find another job with such a high hourly wage? Unemployment in Tacoma was at record-breaking levels. She consoled herself that, at least, she had a great track recordand a personal reference from the chief of police would certainly go a long way with any prospective employer.


For eight months, Monica sent out rsums and answered ads. The answers were always the same: she was underqualified for the high-tech jobs that employed most Tacoma residents and overqualified for regular secretarial work. While she worked hard to keep a positive outlook in front of the kids, Monica was growing panicky. Shed already gone through her modest savings and the severance from the police department. Shed refinanced the mortgage on her house. The interest rate was higher than she would have liked, and shed already been using some extra cash from the refinancing to meet her new, higher monthly payment. But what could she do? She had a family to support.


A few months before Christmas, Monica saw the ad in the paper. A major shipping firm was looking for seasonal workers. The hourly pay was good, and Monica was sure she could put in enough hours to make it worthwhile. She sent in an application and got a callback the same week.


Can you start on Monday? Paula from human resources was chatty. Nineteen years with the Tacoma PD, eh? I guess we wont have to worry about your background check.


On Monday, Monica showed up for work. It had felt great to drop the kids off at school and call out, See you after work, honey.


She followed a supervisor down the industrial hallways to his temporary office. A mess of paperwork sat on his metal desk, and he shuffled through several folders before finding hers.


Monica Walters, right? he asked, glancing at the folder.


Yes, sir.


Hmmm, looks like weve got a little problem with your file, here, he said. Cant start you today. Were missing your background check results. Youll have to go home.


The last thing Monica wanted on her first day at her new job was to be sent home. Taking a deep breath, she politely suggested that perhaps her paperwork had been misplaced. Could you just check with human resources? she asked.


The man checked his watched and frowned. He sighed loudly and picked up the phone.


Any word on the background check for he looked at the folder again. Monica Walters?


Monica watched as he nodded silently and then hung up the phone.


Sorry, Ms. Walters. We dont have your records. And in our experience, when the background check is delayed, it usually means a criminal history.


Monica began to protest, but he cut her off. Looking back down at the piles of paper on his desk, he told her to check back in at the end of the week. If the paperwork had turned up by then, shed be able to start the following Monday. Then he strode to the office door and opened it.


Thank you for your time, Monica said weakly. She didnt want to make a fuss and risk a bad impression with her future supervisor. She figured it would be best to do as he suggested and call on Friday to see what the problem had been. Ill see you next Monday, then.


Her friends were reassuring. Probably some stupid mix-up in human resources, they said. Thats what happens when you deal with these big international corporations.


On Friday, as shed been instructed to do, Monica called the supervisors office.



Should I come in to work on Monday? Have you received the background check for my file yet? she asked the young woman who answered the phone.


The young woman was clearly uncomfortable. She informed Monica that they had received her background check, but she was sorry to have to say that the job had already been filled.


Monica couldnt believe her ears. I was hired last week for that position. Im supposed to start on Monday, now that my file is complete, she said.


The woman simply repeated that the job had been filled.


You cant do that, Monica shouted. You promised me a job. Its discrimination or something. You let me speak to your boss. You cannot do this.


Sorrycompany policy. That job went to an individual without a criminal history, the woman said snottily before hanging up the phone.


Monica stared at the phone. Criminal history? There had obviously been some mistake. She dialed the human resources office.


The man who answered the phone kept his voice cold and professional as he told Monica that it was against company policy to hire anyone with a criminal record.


Monica was dumbfounded. She didnt even have time to explain that it was all a mistake. She called back again, this time asking for Paula, the woman who had first processed her job application. After a few minutes, Paulas familiar voice came on the line.


This is Paula.


Paula, its Monica Walters. We spoke a few weeks ago about my application.


Paula wasnt nearly so chatty as she had been the first time. Yes. Your background check came back with negative factors, she replied.


But you know thats impossible, Monica said politely. We joked about how long Id worked for the Tacoma PD. Dont you remember? This has all got to be some mistake.


Paulas voice softened as she admitted she did remember having that conversation. She was sorry, she told Monica, but the background check had clearly showed that Monica had a criminal record, so there was no way they could hire her. Paula apologized again. Taking advantage of the compassion she heard in the other womans voice, Monica asked Paula to send her a copy of the background check.


A week later, Monica studied the background check, conducted by a Washington-based firm specializing in background and criminal checks. There it was in black and white: a six-year-old conviction for a misdemeanor and a sentence of one year in jail. It further noted that the jail time had been served in a Brooklyn prison five years agowhile Monica was still sitting at the aides desk in the 14th Squad! It was perfectly clear what had happened when Monica read further: the crime had been committed by one Monica Walters, also known as Sheila Hollis. Monicas sister had given her name and her birthday when arrested for the crime, and those facts had remained part of the record.


Despite repeated calls to the shipping company, Monica was unable to find a position with it. She was struggling to make ends meet and in danger of missing payments on her new mortgage. She didnt know what to tell her children about the grim prospects facing them in the coming holiday season. She was left considering her options. Perhaps shed sell the house and try to move to another area. Whatever she did in the future, she wanted to know how she could be sure that prospective employers would never make this kind of mistake again.


HOW I WOULD HAVE COUNSELED MONICA


Upon being arrested, criminals often tell the police that someone else did the crime. In the case of identity thieves, they have someone else to lay the blame onyou. As Monica found out, even working for the police department did not prevent her from having a fraudulent criminal record in her name.


If I were counseling Monica, I would have first advised her that she should immediately
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