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To the victims, to the survivors, to the ones we lost, and to those who feel stuck somewhere in between







Author’s Note

The conversations in this book come from transcriptions and recordings of true events as they actually happened. However, in instances when records were unavailable, I’ve conveyed conversations based on contextual documentation and the best of my memory.







INTRODUCTION

The Rise of the Expert Witness

There’s nothing more absolute than a courtroom. It’s the biggest stage for the biggest cases with the highest stakes. Sometimes it’s a matter of life or death. Sometimes it’s the prospect of a multi-billion-dollar payout for victims of corporate malpractice. And sometimes its meaning goes far beyond anything money can touch, like remorse, dignity, repentance, and the terrible burden of being put on display for the entire world to see. But whatever the circumstances, the purpose of a trial always comes down to the same two things: truth and justice. It’s as simple as that.


Vincit omnia veritas.

The truth conquers all things.



As an expert witness, I’ve learned to hold that phrase as a personal mantra. It helps me block out distractions and focus on my one singular goal: to stand before a jury of twelve people and explain, in precise, calm clarity, why a certain gunshot pattern means what it means, or how the neurobiology of trauma can cause a witness to remember the exact geometric pattern of subway tiles but not the face of the man who raped her. I’ve done this as a court-recognized expert on mental illness, rape, violence, posttraumatic stress disorder, crime classification, profiling, the neurobiology of trauma, elder abuse, infant and child abduction, and countless other specialized topics. I’ve testified as an expert on nationally televised cases that millions of people tuned in for, and I’ve worked behind closed doors on cases no one’s ever heard about. I’ve helped legal teams devise strategy. I’ve squared off against lawyers chomping at the bit to undermine my credibility. I’ve seen the faces of victims contort into something far beyond grief.

And through it all, I’ve learned to hold pain at arm’s length. Not because I don’t feel it—I do, acutely—but because to rise to that witness stand with my integrity intact, I must set aside my own feelings, my personal politics, my instincts to comfort or to rage. I must remember my job. Because, ultimately, the jury, those twelve ordinary people plucked from their lives, are the ones who hold the potential to shift the course of someone’s entire existence. My task is to focus solely on what I can control, to speak the truth to the best of my ability.

It’s a complicated thing, being an expert witness. Courtrooms are hostile places where words become swords. Despite the specific nature of each case and the individuals involved, it’s rarely just individuals who are on trial. Instead, trials tend to be about something messier, something more amorphous, more manipulable—like memory, or trauma, or the way prevailing cultural expectations can either illuminate or completely distort the reality of events.

And so that’s the challenge. Every time I walk into that courtroom, I pass rows and rows of scuffed benches and nervous relatives, I hear the click, click, click of the stenographer’s keys, and I make my way to the witness box, right next to the judge. From the second I enter the arena, I know that every syllable, every hesitation, every minor adjustment of my glasses or papers or pen is being analyzed, assessed, and turned into narrative by not just the lawyers, but the jurors who are equally caught up in their own problems outside of these walls: sick kids, ailing parents, overdue bills, job stress. Regardless of the nature of the case, it’s often pretty difficult to keep their attention for the entire time of your testimony, let alone the full trial. If you get too technical, their eyes glaze over with boredom; and if you dumb your responses down too much, you risk annoying them or losing your credibility altogether.

Most of the time, these citizen juries are comprised of people who want to be anywhere but in that courtroom. And so my job, then, is to do something fundamentally paradoxical: to be impartial but persuasive, to be authoritative but unassuming. To be precise, to be authentic, and to earn the jury’s trust, case after case, testimony after testimony, without theatrics or lawyerly bravado but with the steadiness of truth.

Why?

Because truth matters. Justice matters.

I do this work because somewhere, someone’s entire life might hinge on whether I explain something well enough for a jury to truly understand.

And I can’t afford to screw up, or second-guess myself, when there’s so much at stake.
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Though not always explicitly labeled as such, expert witnesses have been a cornerstone of Western law since the beginning of the criminal justice system. Records from as far back as the classical period, in ancient Athens, describe physicians summoned to speak about broken bones and the intricate nature of wounds in front of the courts. In the Roman era, courts sought out midwives to explain childbirth, scribes to scrutinize handwriting, and surveyors to resolve boundaries of land. And so it continued, in various iterations across various civilizations, up until 1554, when an English judge described the value of such a specialist in the context of a legal proceeding:


If matters arise in our law which concern other sciences or faculties, we commonly apply for the aid of that science or faculty which it concerns. Which is an honourable and commendable thing in our law. For thereby it appears that we do not despise all other sciences but our own, but we approve of them and encourage them as things worthy of commendation… In an appeal of mayhem the Judges of our law used to be informed by surgeons whether it be mayhem or not, because their knowledge and skill can best discern it.



It’s pretty intuitive, really. If issues arise in a trial that can best be addressed by an expert in any given field, then bring in that expert. Especially if the case hinges on confusing or disputed information where the courts lack sufficient context to make informed decisions on their own.

Adhering to basic logic, then, property cases typically brought in surveyors, tax cases brought in bookkeepers, and on and on for different kinds of specialists and tradesmen of direct empirical knowledge, year after year after year. The catch, however, was that this system only worked when experts were neutrally appointed by the court to speak impartially for both sides of the case. Once judges began allowing opposing sides to choose and pay for their own expert witnesses—toward the end of the eighteenth century—the entire premise of impartial experts collapsed. With money came allegiance. And with allegiance came the slow unraveling of objectivity. Who qualified as an expert and to what standards should their expert testimony adhere? No one could say for sure—and that was a big problem.

Simultaneously, there was a massive society-sized shift at the onset of the Industrial Revolution. Science was emerging as a driving factor of economic growth—and consequently, the sudden professionalization of the field meant that courts now faced an equally emergent need for scientific experts to parse the growing complexities of modern disputes.

This was a defining moment, a reimagination of what an expert witness could be. Before, expertise had been tethered to the empirical—a surveyor’s lines were clear, an accountant’s numbers held true. Now? Expertise was abstract, dealing with theory and the complexities of experiments. A judge could follow a map, but what was he to make of thermodynamics? A jury might comprehend the contours of land, but how could they be expected to make sense of the dense, contradictory tides of scientific testimony? And to make matters worse, even opposing experts tended to disagree, causing courtrooms to become battlegrounds of opposing scientific theories and leading to questions about the validity of science in general. Rising through the turmoil, a popular joke captured public sentiment of the time: “There are three kinds of liars—the common liar, the damned liar, and the scientific expert.”

This simmering tension came to a head in the case of Folkes v. Chadd (1782), which concerned the deterioration of the harbor in the town of Wells, in northern England, a once-thriving port now rendered useless and inaccessible to ships. Desperate to protect their livelihoods, town residents invested in two artificial sluices that were designed to scour the harbor and keep it operational. However, the sluices failed. And so, looking for somewhere to place the blame, the harbor’s board of commissions took legal action against a local landowner, Sir Martin Browne Folkes, alleging that his artificial embankment had disrupted the natural flow of water and, in doing so, choked the harbor.

The question posed to a jury in August 1781 was twofold: Had Folkes’s embankment damaged the harbor? And, if so, did that damage warrant its removal? To exactly no one’s surprise, the prosecution’s opening-day playbook involved a cast of traditional experts—ship captains, mariners, and other men whose expertise was based on empirical observations directly attributable to their training and experience—who were paraded right up to the witness stand, one after the next after the next. One by one, they took the stand, each solemnly affirming that, yes, they had witnessed the harbor’s rapid decline firsthand; and that, yes, the harbor’s deterioration could be directly attributed to the construction of Folkes’s embankment.

To great surprise, however, the landlord’s lawyers didn’t combat the prosecution with an army of their own traditional experts. Instead, on the second day of the two-day trial, the landlord’s lawyers presented a single expert: Robert Mylne, a Fellow of the Royal Society and a famed London-based engineer. Mylne used his time on the stand to explain how the silting of the harbor was due to unseen forces, time’s slow erosion, and the confluence of six estuary rivers depositing vast quantities of silt along Norfolk’s north coast for years upon years. He then assured the jury that the prosecution’s experts weren’t lying with their testimony, but that they’d simply mistaken correlation for causation, confusing proximity with proof. The truth, Mylne concluded, did not always reveal itself to the naked eye. It required theory. It required science. And, crucially, it required experts who could see beyond the visible and into the hidden mechanisms of nature itself.

To the outrage of Wells’s townsfolk, the jury sided with Folkes based on Mylne’s persuasive testimony. The harbor’s board was in disbelief. In their eyes, Mylne was an outsider who knew nothing about the situation, compared to the intimate knowledge of locals whose entire lives had been shaped by the rhythms of the harbor. Using this as their rationale, the commissioners’ lawyers pushed for a new trial “on the ground that the defendants were surprised by the doctrine and reasoning of Mr. Mylne,” adding that Mylne’s explanations were too theoretical and shouldn’t have been permitted in the first place.

Authorities agreed that the commissioners deserved an opportunity to counter Mylne’s testimony with expert testimony of their own, stating: “In matters of science, the reasonings of men of science can only be answered by men of science.” With that, a new trial was set for the following summer. However, in an attempt to avoid any additional controversy, the judges added a caveat that both parties should pre-exchange, in writing, the opinions of the experts whom they intended to rely on in court “so that both sides might be prepared to answer them.” The judges further added, somewhat presciently, an observation that the case “has influenced the whole county of Norfolk, and perhaps the whole country may be affected by it.”

As the date for a second trial was set, the harbor commissioners swiftly assembled a team of four well-known experts of scientific rank and regard, whose specialties ranged from engineering to cartography to river navigation and water drainage. Folkes, for his part, hired one additional expert: John Smeaton, a man whose accolade-heavy résumé signaled him as the foremost authority on harbors in all of England. Both sides visited the harbor and conducted research to inform their reports. Both sides then exchanged their findings—first with one another and then with the jury, as directed—and set off to prepare for court. Battle lines had been drawn in the sand.

But something curious happened when the retrial began on July 25, 1782. Though the very premise of the retrial hinged on the commissioners’ desire to counter Mylne’s scientific testimony with a scientific expert of their own, the exact opposite happened. None of the commission’s four specifically hired experts were given a chance to testify. Instead, the commission’s attorney once again summoned ship captains and mariners to speak about their personal experience of the harbor’s deterioration. And when they were finished, the attorney contended that no scientific experts, especially Smeaton, should be allowed to address the court, since such testimony would concern the hidden laws of nature and “was matter of opinion, which could be no foundation for the verdict of the jury, which was to be built entirely on facts, and not on opinions.”

All of this back-and-forth speaks to the uncertainty surrounding expert testimony at the time. There was no precedent. No guidelines. Just a vacuum where rules should have been, left to be filled by those with the loudest voices or the most persuasive rhetoric. Bias seeped into the cracks, distorting the fragile balance of justice.

This was exactly what happened in the wake of the commission attorney’s request to ban scientific experts. The presiding judge, Henry Gould, chief justice of the Royal Court of Common Pleas, accepted the argument that Smeaton’s evidence “could be no foundation for the verdict of the jury”—given its hypothetical basis on natural process that would take years to measure, test, or otherwise verify as true. The jury, unsurprisingly, sided with the harbor commission. Equally nonsurprising, Folkes’s lawyers refused to let the matter rest. They immediately appealed for a third trial, citing their star witness’s improper exclusion. And so it went, back and forth, back and forth—no clear resolution, only the slow grind of bureaucracy, the law stumbling in circles, never quite finding its way.

However, what happened next was a series of events that would become the origin story for the rise of partisan expert testimony in the modern legal system. Where Justice Gould viewed Smeaton’s testimony as too speculative for trial, the justice in charge of the third trial, Lord Mansfield, chief justice of the King’s Bench, strongly believed that the country’s foremost harbor expert should be given the opportunity to speak.

“The question is, to what has this decay been owing?” Mansfield began. “The defendant says, to this bank. Why? Because it prevents the back-water. That is matter of opinion:—the whole case is a question of opinion… I cannot believe that where the question is, whether a defect arises from a natural or an artificial cause, the opinions of men of science are not to be received.”

To Lord Mansfield, if the proposed witness was known as an expert on the matter at hand, his opinion should be considered proper evidence. Lord Mansfield’s decision marked a transformative moment in the legal landscape. By rejecting the distinction between the expert and his expertise, Mansfield set a standard for the admissibility of scientific matters of opinion. In maintaining that it was not for the court to qualify the expert’s opinion, Mansfield’s ruling shaped the nineteenth-century practice of expert testimony altogether. If a person was qualified as an expert, his or her expert opinion would be permitted into the courtroom; it was the job of the cross-examiner to expose the weaknesses of the testimony and for the jury to weigh it. Or, as Professor James Thayer of Harvard Law School went on to describe it: Up until Mansfield’s decision, “experts were thought of in the old way, as being helpers of the court… But at last the modern conception came in, which regards the expert as testifying, like other witnesses, directly to the jury.”

With Smeaton finally allowed to provide his expert testimony, Folkes’s team won a decisive victory, one that significantly expanded the scope and standard of experts in courtrooms across the country. And before long, the impact rippled outward, beyond England, beyond the eighteenth century, until it reached American courts, where the role of the expert witness would continue to grow, shaping trials in ways Lord Mansfield himself could scarcely have imagined.i
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One of the first notable uses of an expert witness in American history occurred right at the turn of the nineteenth century in New York City. On the night of December 22, 1799, a young woman named Gulielma “Elma” Sands confided in her cousin that she would be leaving the boardinghouse they lived in and eloping with Levi Weeks, a man who had been courting her for several months.

She was never seen or heard from again.

A week and a half later, a young boy informed the authorities that he’d come across some of Sands’s possessions, including a muff, near the Manhattan Well (which had recently been constructed in the neighborhood now known as SoHo). After investigating the scene, Sands’s body was discovered at the bottom of the well. Rumors immediately started buzzing around town, with speculation that she may have been pregnant at the time of her death.

Suddenly, all eyes were on Levi Weeks.

To combat the media-fueled outrage that was sweeping the city, Levi’s older brother Ezra, who’d made a name for himself (and a small fortune) in construction, hired several of New York’s most prominent attorneys, including Aaron Burr and Alexander Hamilton, to represent his brother at trial. In addition, the defense called upon respected physician and botanist Dr. David Hosack to provide medical expertise regarding the condition of the deceased’s body when it was recovered. Hosack openly challenged the prosecution’s assertion that Sands had been murdered and thrown into the well shortly after her disappearance, based on his evaluation of the body’s bruising and the absence of any signs of a physical confrontation. When both sides finally rested their cases, the jury took only five minutes for deliberation. Weeks was acquitted.

Dr. Hosack’s testimony marked a significant moment in American legal history. It added a new dimension to the courtroom, proving that scientific perspective could help juries understand the nuanced specifics of a case as complex and high-profile as Weeks’s.

Of course, nothing in law is ever that simple. And while the Weeks case was a huge step toward codifying expert witness as a fundamental aspect of the judicial process, it also sparked fierce debate over who could and couldn’t be considered a “competent” expert. Still, in that moment, in that courtroom, with the scent of damp wool coats and the murmurs of the crowd rising like steam, a precedent had been set—and there would be no turning back.




[image: ]







A little over a century later, another case in the U.S. courts would further push the boundaries of expert testimony. It was a time of transition—between wars, between ideas, between a world grasping at modernity and a justice system still anchored to the past. The case of Frye v. United States (1923), in its own way, reflected that shift.

It was more than just a legal proceeding. It was a reckoning.

At the heart of this case was a young man named James Frye, who’d been accused of murdering a prominent doctor. Frye pleaded not guilty, and his legal team, ahead of its time, presented something new to use as evidence in his defense: the results of his systolic blood pressure test (essentially a lie detector test). His lawyer argued that these results were scientific proof of Frye’s innocence, and so, William Marston, one of the machine’s inventors, was brought in to testify to the validity of these claims.

The court was skeptical from the outset, and the trial judge refused to admit either Marston or his mechanical oracle into evidence, stating: “While courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”

Without this machine, and without the weight of scientific authority behind him, Frye was swiftly convicted. His lawyer, however, undeterred, appealed the decision, arguing that expert knowledge and scientific evidence had been improperly silenced.

For context, it’s important to know that back in 1923, scientific evidence was evaluated according to the traditional evidentiary criteria of the American court system: the “logical relevancy” of the evidence and its helpfulness to the trier of fact, and the qualifications of the witness. In this case, neither criterion offered the Court of Appeals for the District of Columbia much reason to exclude the results of the lie detector test. The logical relevance of the assessment and its potential helpfulness to the jury were obvious. So were the credentials of the test’s inventor, William Marston. He was a lawyer, a member of the Massachusetts Bar, and a well-published research psychologist who possessed special training and extensive practical experience pertaining to the subject in question.

After hearing Frye’s case, the District of Columbia Court of Appeals allowed for Dr. Marston’s testimony, as well as the results of his lie-detector machine, to be presented before the jury. But there was a catch: The court had to evaluate the particular scientific theories and methods on their own merits before allowing them to be submitted into evidence.

This was no minor shift. The decision moved beyond the old binary of admit or exclude, trust or reject, and instead framed scientific evidence as something that must first prove itself in its own field before stepping into the courtroom. The jury still remained the final arbiter of facts in a case. Experts were still handpicked by opposing parties. But now the court had extended its role from overseeing the credentials of an individual expert to scrutinizing the credibility of the expertise itself. Thus, the Frye Standard was born, which deems an expert opinion to be admissible if the scientific technique on which the opinion is based is “generally accepted” as reliable in the relevant scientific community. Essentially, it was a safeguard against the allure and seductive promises of new technology that had not yet proven the longevity or legitimacy of its worth.

To many, the initial beauty of the Frye ruling lay in its capacity for forward-thinking. It seemed to account for scientific knowledge as an evolutionary process, one that had to advance from experimentation to demonstrable certainty before earning its place in court proceedings. This aligned neatly with the spirit of the times—an era captivated with progress but still wedded to pragmatism. Law, like society, had to adapt, but cautiously, deliberately, in step with the larger changes taking place in the outside world.
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Fast-forward to 1975, and all of the initial enthusiasm for Frye had soured into criticism and confusion. The so-called general acceptance criterion, once heralded as a valuable safeguard, was now quickly coming to be seen as an unwieldy relic—too vague, too narrow, too burdensome for the courts to constantly adapt, case by case. Many in the legal community had trouble interpreting what “general acceptance” actually meant, or how to apply it with any consistency. And to top it all off, Congress had just further muddied the already murky waters by enacting the Federal Rules of Evidence (FRE). Among its provisions was yet another standard for expert testimony: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.”

The wording of this standard was broad, flexible, encompassing. But what—critics asked—did it really mean? Was this a reinforcement of the Frye Standard, a quiet replacement, or some strange hybrid of the two? And what about the inevitable exclusions? If courts were now being told to embrace a more open approach to expertise, how could they ensure problematic and/or inconsistent methods were kept out?

In trying to fix the problem, FRE had only added new layers of ambiguity. The law was modernizing, yes, but in a way that replaced one set of questions with another—questions that would demand years of litigation, reinterpretation, and revision before any real answers emerged. The whole situation was untenable. Something needed to give.

This conflict came to a head with the 1993 trial of Daubert v. Merrell Dow Pharmaceuticals, in which plaintiffs Jason Daubert and Eric Schuller, both born with serious birth defects, took on pharmaceutical giant Merrell Dow, claiming that their mothers’ prenatal use of the drug company’s popular anti-nausea medicine, Bendectin, had been the direct cause of their conditions. The case had all the markings of a modern fable: a David-versus-Goliath matchup that pitted the vulnerable against the powerful, the individual against the institution, a demand for truth against a wall of corporate greed.

During the initial civil trial, the plaintiffs’ attorneys leaned heavily on a strategy that favored expert testimony. They enlisted eight well-credentialed specialists (a team of scientists and doctors) to prove a causal link between the drug and the birth defects based on three key findings: animal studies that found links between Bendectin and malformation; chemical analysis that pointed to structural similarities between Bendectin and other substances known to cause birth defects; and reanalysis of previously published epidemiological data that found a link between the drug and birth defects.

Surprisingly, despite the wealth of evidence provided, the federal judge was unmoved. Animal studies, he stated, were too indirect. Chemical analysis? Too abstract. The meta-analysis of epidemiological data? Not peer-reviewed, not published, not “generally accepted.” Frye’s “general acceptance” principle reigned, and by that measure, the evidence that provided the foundation of the prosecution’s case did not belong in court. The judge granted summary judgment to Merrell Dow, dismissing the case before it even reached a jury.

Determined to have their evidence included, Daubert’s lawyers took their appeal all the way to the Supreme Court. They argued that FRE had long since overtaken Frye and therefore superseded Frye, and that it was the purview of a jury, not a judge, to determine the persuasiveness of scientific evidence. The Supreme Court agreed—in part. Frye had been misapplied, yes, but the Court rejected the idea that all scientific evidence should simply be allowed in and left to the jury’s discretion. There had to be a threshold, a mechanism to filter the valid from the dubious. And it was a judge’s job, the Court ruled, to filter out inadequate evidence that the jury didn’t need to see. That said, the Court acknowledged the need for a clear framework to guide judges in determining the relevance and reliability of future expert testimony.

And so, with no clear-cut formula to determine scientific validity, the Court devised a flexible assessment of its own. It was a courageous dip into the murky waters of modern philosophy and science that they prefaced with a caveat: “We are confident that federal judges possess the capacity to undertake this review. Many factors will bear on the inquiry, and we do not presume to set out a definitive checklist or test.” The Court then offered guidelines in the form of five nonexclusive questions that could be universally applied:


	Can the expert’s technique or theory be tested and assessed for reliability?

	Has the technique or theory been subjected to peer review and publication?

	What is its known or potential error rate?

	Are there standards for this technique?

	Has the technique or theory been generally accepted in the scientific community?



Ultimately, Daubert changed everything, compelling the courts to abandon Frye’s rigid “general acceptance” principle in favor of a more nuanced, judge-driven inquiry. More important, Daubert gave the legal system a long-overdue federal standard for evaluating expert testimony.

There was, however, one lingering question that still remained unresolved: Did Daubert apply only to “scientific and technical” testimony, as FRE indicated, or did its reach extend even further? The answer came in Kumho Tire Co. v. Carmichael, when the U.S. Supreme Court held that Daubert applied to all expert witness testimony—scientific, technical, or otherwise. This gave judges the power to consider factors beyond Daubert’s five questions if they helped filter out unreliable testimony. It also gave
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