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THE TAPESTRY OF REASON

In recent years coherence theories of law and adjudication have been extremely influential in legal scholarship. These theories significantly advance the case for coherentism in law. Nonetheless, there remain a number of problems in the coherence theory in law. This ambitious new work makes the first concerted attempt to develop a coherence-based theory of legal reasoning, and in so doing addresses, or at least mitigates these problems. The book is organized in three parts. The first part provides a critical analysis of the main coherentist approaches to both normative and factual reasoning in law. The second part investigates the coherence theory in a number of fields that are relevant to law: coherence theories of epistemic justification, coherentist approaches to belief revision and theory-choice in science, coherence theories of practical and moral reasoning and coherence-based approaches to discourse interpretation. Taking this interdisciplinary analysis as a starting point, the third part develops a coherence-based model of legal reasoning. While this model builds upon the standard theory of legal reasoning, it also leads to rethinking some of the basic assumptions that characterize this theory, and suggests some lines along which it may be further developed. Thus, ultimately, the book not only improves upon the current state of coherence theory in law, but also contributes to the larger debate about how to articulate a theory of legal reasoning that results in better decision-making.
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Introduction

COHERENCE FIGURES PROMINENTLY in contemporary approaches to reasoning and rationality across different disciplines. Coherentism is a central position in the longstanding debate about the structure of epistemic justification. Coherence is also a main topic in the new, emerging, field of formal epistemology. In philosophy of science, explanatory coherentism has been advocated as a main alternative to the dominant Bayesian approach to theory choice. Coherentist views of the nature of truth are far more controversial than coherentist approaches to the justification of empirical and scientific beliefs. However, in the last decades, new forms of the coherence theory of truth have been developed and this theory is still advanced as a main competitor to the traditional view of truth as correspondence. In the domain of practical, rather than theoretical reason, coherence also plays a prevalent role. Important accounts of practical deliberation give coherence a place of privilege and moral reasoning is widely regarded as a coherentist kind of reasoning. Coherence features not only in philosophical approaches to reasoning and rationality but also in psychological approaches to the subject. Cognitive psychologists and linguists have used the concept of coherence to give an account of problems as diverse as impression formation, decision-making, discourse processing and analogical mapping.

In law, coherentism has been a very popular position as well. Coherence theories of law and adjudication have been extremely influential in contemporary legal theory. There are a number of reasons that make legal coherentism initially attractive. Coherentist standards of legal justification enjoy a high degree of psychological plausibility; they are particularly amenable to dynamic and emotional aspects of legal justification; they are instrumental to a number of central values in law; they bring about important social benefits; and they significantly contribute to the constitution of political identities and, in so doing, to the advancement of law’s objective of resolving conflict rationally. These reasons make legal coherentism an appealing alternative, as I argue in this book, to both formalistic and sceptical approaches to legal reasoning.

Coherentism, however, faces formidable challenges. First, coherence is an elusive notion, and there is a need to further clarify how coherence should be understood for the purposes of legal justification. Secondly, the process whereby coherence is constructed in the course of legal decision-making remains largely mysterious. Thirdly, a coherence theory faces the challenge of showing that coherentist justification is neither viciously circular nor unduly conservative. Fourthly, there is a need to develop legal coherentism in a way that avoids its allegiance with an unrestricted version of holism that is the source of a number of serious problems. Last, legal coherentism should provide a thorough defence of the value of coherence in law. Despite the significant progress made by proponents of coherence theories of law and adjudication, these critical issues remain open, to a great extent, in the present literature on legal coherentism.

This book aims to improve on the current state of the coherence theory in law by developing a coherence theory of legal reasoning that has the resources to address (or, at least, mitigate) the foregoing problems. With a view to furthering this aim, the book brings together different perspectives on coherence and law. Reflection on coherence and law has been undertaken from within different bodies of legal scholarship. Legal theorists have mostly focused on the role that coherence plays with regard to normative issues, to the detriment of factual issues. Broadly coherentist positions have been developed by some evidence lawyers and narrative theorists. In the field of law and psychology, important work has been done on the relevance of coherence to both judicial and jury decision-making. There has been, however, little intersection between these varied literatures. As a result, theories of normative and factual coherence have been developed independently of one another; both kinds of theories, moreover, have largely unacknowledged current empirical work on the role that coherence plays in both normative and evidential reasoning in law. This book attempts to cross the disciplinary boundaries that have segmented the study of coherence in law by providing a theory of coherence that is meant to be applicable to both reasoning about facts and norms and that, in light of psychological research, has a good claim to psychological plausibility.

The main tenet of the theory of coherence defended in this book is that a belief about the facts under dispute or about what the law requires is justified if and only if it could be the outcome of epistemically responsible coherence-based reasoning, that is to say, if it is ‘optimally coherent’. Coherence-based reasoning is taken to be an explanatory kind of reasoning: legal decision-makers reach optimally coherent beliefs about the facts and the law by means of an inference to the best explanation. According to this theory, coherence (both factual and normative) is a matter of satisfying a number of positive and negative constraints and a standard of legal justification that is highly sensitive to contextual factors. Optimal coherence, ie coherence against the background of epistemically responsible action, results, on this view, in legal justification.

This book falls into three parts. The first part, containing chapters one and two, provides a critical analysis of the current state of the coherence theory in law. The second part, containing chapters three through nine, investigates the coherence theory in a number of disciplines that are relevant to law. The third part, chapter ten, returns to law and aims to identify the main coherentist ideas across the examined domains and to put them to use in order to build a coherence theory of legal reasoning. Thus, the strategy followed is deeply interdisciplinary. The guiding idea is that an analysis of coherence theories proposed in different disciplines may decisively help us to better understand the concept of coherence and the nature of the problems that coherentism in law confronts as well as to identify the resources available, within the coherence theory, to successfully address these problems. While the coherence model that results from this work builds upon the standard theory of legal reasoning, it also leads us to rethink some of the basic assumptions which characterize this theory and suggests some lines along which it may be further developed. Thus, ultimately, this work is not only meant to improve upon the current state of the coherence theory in law, but also to contribute to the larger debate about how to articulate a theory of legal reasoning that results in better decision-making.

The discussions of the different topics in coherentism covered in this book converge in a particular vision about the nature of coherence and its role in legal argument. However, I have tried to make all chapters of the book self-contained so as to allow readers to select specific chapters depending on their interests. Readers interested mostly in epistemological issues are advised to read chapters two, three and four. Formal work on coherence may be found in chapters five and six. Those with an interest in practical philosophy might find one, seven and eight useful. Chapter nine is for readers interested in linguistics; philosophy of language is discussed in chapter six. My own approach to coherence and justification in law is provided in chapter ten. Although this chapter draws on the rest of the chapters, it is also meant to be a self-standing piece. Ample cross-references among chapters have been provided with a view to connecting the threads of argument that link ideas about coherence across disciplines, enabling the inclined reader to engage in a transdisciplinary analysis of coherentism and track its common trends, challenges and motivations.

There follows a brief sketch of the contents of each of the chapters. Chapter one provides a survey of the coherence theory as has been developed in legal theory. Three main coherentist approaches to legal reasoning are examined: MacCormick’s views on normative coherence; Dworkin’s theory of law as integrity; and Peczenik’s weight and balance model of coherence. After stating the main objections that may be raised against these theories, I evaluate the extent to which they advance the objective of offering an alternative (and broader) view about the scope of reason in law than the one endorsed by formal legal positivism, which, it is argued, is the chief motivation driving the proposal of coherence theories in law.

Chapter two examines the main coherence-based approaches to legal reasoning about facts, which are the main alternative to the dominant probabilistic theories of legal proof, more specifically, the Bayesian model. After exposing the main problems of Bayesian approaches to evidence and proof, I discuss some proposals by evidence scholars that give coherence a prominent role in factual reasoning in law. Then, I analyse some jurisprudential views which take narrative coherence to be a crucial standard for the justification of conclusions about disputed questions of fact in law. Next, I explore the implications for coherentist approaches to legal reasoning of psychological research about how judges and juries reason about facts in law. This research provides the coherence theory with a solid empirical basis. However, it also reveals the risks inherent in coherence-based reasoning. Thus, for the coherence theory to provide a plausible alternative to the Bayesian model, it is necessary to show that it is not only psychologically plausible, but also normatively appealing. Several problems with current coherentist approaches to evidence and proof are identified, and some strategies for overcoming them are suggested.

Once the survey of coherence theories of law is completed, in chapter three, I begin to explore how coherence operates in argumentative contexts other than law. This chapter discusses the role of coherence in current work in epistemology. I focus on two main coherence theories of justification, namely, Lehrer’s and BonJour’s. These theories significantly advance the coherence theory on two fronts. On the one hand, they provide a cogent defence of the coherentist project against well-known objections, thereby showing the plausibility of the coherentist alternative to the traditional foundationalist picture of epistemic justification. On the other hand, they succeed in presenting a very detailed coherentist account of epistemic justification. Nonetheless, both theories may be criticized on the grounds that they put forward a model of justification that is beyond the capacities of most epistemic agents. I argue that this problem is to be taken seriously, for, ultimately, BonJour’s and Leher’s replies to the traditional objections against coherentism crucially depend on whether a solution to the problem of psychological plausibility is available. I claim that a contextualist version of coherentism is psychologically plausible and in a better position to respond to the objections that are raised against coherentism.

Chapter four examines the theory of explanatory coherence. According to this theory, whether a belief is justified depends on the way in which it fits into the best explanation. After examining a number of assumptions that characterize the theories of explanatory coherence, I focus on Thagard’s version. Thagard has presented a computational theory that gives a precise account of coherence and of how it may be computed. I argue that this theory, suitably modified to account for the peculiarities of legal reasoning, provides a starting point for developing a theory of coherence that is precise enough to be usable in the legal context. The analysis of the theories of explanatory coherence further aids the project of developing a coherence-based theory of legal reasoning in two respects. Firstly, it brings to light the crucial role that explanations play in coherence-based legal reasoning. And, secondly, it provides a model of inference, to wit, inference to the best explanation, on the basis of which an account of coherence-driven inference in law may be articulated.

In chapter five, I deal with the issue of how, according to the coherence theory, we may rationally revise our beliefs. The basic tenet of coherence theories of belief revision is that we should change our beliefs in a way that maximizes coherence while minimizing change. Several formalisms have been proposed to model rational processes of belief revision. First, I introduce the most influential of these formalisms, the AGM model, and argue that a coherentist interpretation of this model is very problematical. Then, I discuss Olsson’s generalized version of Hansson’s theory of semi-revision. I conclude by arguing that, although Olsson’s theory falls short of formalizing important aspects of the coherentist epistemology, it provides us with an extremely valuable array of coherence-based strategies of belief change upon which a detailed account of the different mechanisms whereby coherence emerges in the course of decision-making may be developed.

One of the main objections against coherence theories of epistemic justification is that there seems to be no compelling reason to believe that coherence is truth-conducive. Unless such a reason is given—so the argument goes—coherentist standards of epistemic justification cannot themselves be justified. In chapter six, I explore the relation between coherence and truth. After briefly examining some of the main realist and anti-realist arguments to the effect that coherence is truth-conducive, I focus on Davidson’s views on truth and coherence. Then, I examine some recent attempts to connect coherence and truth by using probability theory. I conclude that none of the arguments for the truth-conduciveness of coherence seems conclusive. However, this is not a reason for despair, for, contrary to what is generally assumed, the meta-justification of coherentist standards of justification does not exclusively depend on whether those standards may be shown to be truth-conducive, but also on the extent to which they promote the achievement of goals other than truth that are taken to be important in a given domain.

While the preceding chapters explore the role of coherence in epistemic justification, the next two chapters move from the domain of theoretical reason to that of practical reason. Chapter seven examines the role of coherence in practical reasoning. The current debate in practical reasoning focuses on the question of what inference patterns are legitimate methods for arriving at decisions, plans, policies and judgements about what one ought to do. Some philosophers have answered this question by appealing to coherence. That is, they claim that coherence is the crucial standard against which the legitimacy of our practical inferences should be assessed. What this suggestion amounts to depends on one’s views about the structure of practical inference. Specificationism holds that practical reasoning partly consists in specifying our conflicting ends and norms so as to render them coherent. According to case-based weighing models, our practical deliberations importantly proceed case by case, and their rationality is largely a matter of how well they preserve coherence across analogous cases. Other philosophers claim that practical reasoning amounts to choosing the most coherent plan, that is, the subset of goals, actions, emotions and values that best cohere with one another. This chapter examines the foregoing views on practical coherence, and argues that these proposals, taken together, provide an attractive alternative to the instrumentalist conception of practical reasoning.

In Chapter eight I explore the role of coherence in moral reasoning. I start by examining Rawls’ method of reflective equilibrium, which is the most influential form of coherentism in ethics. I proceed then to analyse some prominent coherence-based accounts of moral reasoning, namely, DePaul’s method of balance and refinement, Goldman’s method of analogy and difference and Thagard’s theory of ethical coherence. Several objections have been raised against the method of reflective equilibrium, eg that this method cannot guarantee anything more than a systematization of our moral prejudices, that it is at bottom a version of intuitionism, and that it fails to guide the agent’s choice of moral views. It has been argued that, in order to meet these objections, it is required that the notion of reflective equilibrium be extended so as to incorporate the crucial role that emotions and perception play in moral reasoning. I examine the extent to which an ‘extended reflective equilibrium’ has the resources for meeting the main objections that have been raised against the use of coherence methods in ethics. The final section discusses the controversial issue of whether endorsing a coherence method of moral reasoning commits one to either moral realism or constructivism.

Chapter nine addresses the question of what role coherence plays in interpretation. Such an analysis is crucial for developing an account of legal reasoning that is responsive to the interpretative nature of legal argument. In this chapter, I review the most important views about discourse coherence, namely, topic-based theories of coherence, coherence relations approach, accounts of coherence in terms of mental models, and hermeneutic and intentional approaches, and argue that these views should not be seen as alternative theories of discourse coherence, but rather as complementary. I proceed then to examine the relevance theorists’ critique to coherence-based theories of discourse interpretation. I contend that this critique does not show coherence theories to be untenable, but it does point out some problems that the coherence theory of discourse interpretation needs to face. Most importantly, such a theory should give an account of how coherence relates to other important notions in discourse theory such as acceptability and intelligibility; it ought to explicate the process of contextualization whereby discourse coherence is construed; and it needs to make explicit the implications of the coherence theory of discourse for a theory of discourse rationality. I conclude this chapter by suggesting some lines along which a coherence theory of discourse could be developed so as to deal with those issues.

After this long interdisciplinary journey through coherence’s domain, I return to law in chapter ten. First, I redraw a map of problems of current coherence theories in law, emphasizing the structural similarity of these problems in relation to both reasoning about facts and reasoning about norms. Then, I identify some of the tools that the analysis undertaken in the previous chapters has put at our disposal for improving upon the current state of the coherence theory in law. I pick among the diverse perspectives on coherence that have been studied some of the elements and themes which I take to be valuable in thinking about coherence and law. I argue that these elements constitute the building blocks for constructing a coherence-based model of legal reasoning that has the resources to address the main objections that may be raised against current coherence theories in law.

The model that I develop has the following four components: a concept of legal coherence in terms of constraint satisfaction; an account of coherence-based legal inference as inference to the best explanation; a view of legal justification as optimal coherence; and a contextualist approach to the coherentist standards of justification. Next, I consider how the proposed theory deals with the main problems of coherentism in law. Most prominent amongst these critiques is that coherence theories of law fail to effect the appropriate connection between coherence and truth. I reject the assumption according to which it is required to conclusively show that such connection obtains for coherentist standards of legal justification to be justified. Different lines of argument are suggested to defend the value of coherence in legal reasoning and the plausibility of the model of coherence proposed.

From this model emerges a view of legal justification that has the following features: (i) it is non-foundationalist, for it takes the justification of any normative or factual proposition in law to be a matter of its relations with other propositions; (ii) it is contextualist, in that it claims that standards of legal justification are subjected to contextual variation; (iii) it is responsibilist, in that it takes the epistemic behavior of legal decision-makers to have a bearing on the justificatory status of their decisions; (iv) it is naturalist, for it is based on the assumption that psychological evidence about how legal decision-makers reason is relevant for answering questions about how they should reason; (v) it is explanationist, in that it takes explanatory merit to be pivotal to assessments of legal justification; and (vi) it endorses a non-instrumentalist view of legal reasoning according to which deliberation in law is also about ends. I conclude this chapter, and this book, by exploring the implications of this model for the received view on legal reasoning and by pointing out some of the problems that the coherence theory articulated and defended in this work opens up. These problems suggest some directions for future research on both the coherence theory and the broader theory of legal reasoning to which it pertains.


Part I

Legal Coherentism


1

Normative Coherence, Justification and Interpretation

THIS CHAPTER PROVIDES a survey of coherence theories of legal justification. More specifically, it examines a number of coherentist approaches to the justification of disputed questions of law—I defer the discussion of coherence theories of the justification of disputed questions of fact to the next chapter. Two versions of the coherence theory, namely, a ‘weak’ version and a ‘strong’ one, may be distinguished. While ‘weak’ coherence theories claim that normative coherence is a necessary but not a sufficient condition of legal justification, ‘strong’ coherence theories claim that normative coherence is both a necessary and sufficient condition of legal justification. Thus, whereas some coherence theories of legal justification explain all there is to the justification of normative judgements in terms of coherence, other (more moderate) theories take coherence to be a central contributor, albeit not the only one, to legal justification.

The proposal of coherence theories, both weak and strong, is motivated by dissatisfaction with some aspects of classical legal positivism. Classical legal positivism constructs law and legal reasoning on a ‘model of rules’, thereby reducing legal reasoning to rule-application and legal justification to derivability from the applicable rules.1 On this view, when rules fail to provide determinate guidance, judges enjoy discretion, as the reasons of law reach only as far as legal rules do. In contrast, coherence theories claim that there are constraints on what judges may do in these cases, namely, coherence constraints. The law does not run out when legal rules are not dispositive of the case, for there are reasons for coherence by which legal decisions may be justified. Thus, coherence theories aim at enlarging the scope of reason in law beyond the limits imposed by classical legal positivism. Ultimately, the objective of these theories is to provide a non-sceptical account of legal reasoning and rationality broader than the one defended by classical versions of legal positivism.

Keeping in mind the objective that coherence theories aim at achieving, let us now examine some of the main coherence theories proposed in the field of legal theory.2 I shall discuss three versions of the coherence theory, namely, MacCormick’s, Peczenik’s and Dworkin’s.3 The discussion of each of these theories has the same structure. First, I examine the concept of legal coherence defended in each theory. Then, I focus on the role that, according to the theory under analysis, coherence plays in legal justification.4 Last, I consider how each theory justifies the use of coherentist standards of legal justification, that is, I examine the issue of what are the reasons why coherence is a value worth pursuing in law. After completing this survey of coherence theories, I shall state some objections that may be raised against coherence theories in law. I shall conclude this chapter by suggesting some strategies for attacking these problems and, thus, for improving upon the current state of the coherence theory in law.

I. COHERENCE AND RATIONALITY IN LEGAL REASONING

MacCormick has developed a theory of legal reasoning in which arguments from coherence play a prominent role.5 In contrast to most coherence theories, MacCormick pays attention to the role that coherence plays in legal reasoning about both facts and norms. He distinguishes between two kinds of coherence that are relevant to legal argument, namely, normative coherence and narrative coherence. While the former has to do with the justification of normative propositions in the context of the legal system, the latter has to do with the justification of factual propositions in the context of legal fact-finding.6 Since this chapter is devoted to analysing the role that coherence plays in reasoning about disputed questions of law, I shall focus on the notion and role of normative coherence in MacCormick’s theory of legal reasoning. MacCormick’s views on narrative coherence will be discussed in the next chapter, which examines the place of coherence in reasoning about facts in law.

A. The Concept of Normative Coherence

Normative coherence, says MacCormick, is the property of a set of normative propositions which, taken together, ‘makes sense’ in its entirety. To be sure, more needs to be said about what ‘making sense’ means in order to make the concept of coherence more precise. MacCormick starts investigating the notion of ‘making sense’ by distinguishing ‘coherence’ from ‘consistency’. A set of normative propositions is consistent if ‘each can without contradiction be asserted in conjunction with every other and with their conjunction’.7 MacCormick does not regard consistency as a necessary condition of coherence. A set of norms may make sense as a whole though it contains some internal inconsistencies.8 Neither is consistency, in his view, a sufficient condition of coherence, for one can imagine a set of norms none of which contradict each other but that taken together involve the pursuit of no intelligible value. MacCormick gives the following example of such a set: a statute that lays down different speed limits for different cars according to the colour they are painted.9 Such statute, although consistent, is not coherent. Now, asks MacCormick, why does such statute fail to make sense? That is, what is coherence, once the temptation to explain it in terms of the much clearer notion of consistency is resisted?

MacCormick claims that there are three crucial requirements of coherence. First, the normative coherence of a set of norms is a matter of their being rationally related to the realization of a common value or values. For instance, a colour-based statute regulating driving speeds is incoherent insofar as it does not serve the relevant common value, eg the goal of road safety. Secondly, the coherence of a set of norms is also determined by the extent to which such set is oriented towards the fulfilment of some common principle or principles. To continue with the example of the colour-based speed limits driving laws, one might say that such laws are incoherent because they fail to satisfy or be instances of a single more general principle. That is, judged by reference to the principle according to which human life must not be unduly endangered by motor traffic on the roads, car-colour differential speed limits are arbitrary, in that the differential treatment of differently coloured, but otherwise identical, cars cannot be justified or explained by appealing to the relevant principle. Hence, according to MacCormick, we may express the coherence of a set of norms in terms of either common values or common principles. In fact, these two aspects of coherence are the two sides of the same coin, for, says MacCormick, there is an extensional equivalence between values and principles.10 To these two requirements of coherence, MacCormick adds a third one, to wit, the relevant principle or values that justify a set of norms must express in their totality a ‘satisfactory form of life’.

MacCormick defines the concept of normative coherence that results from putting together the foregoing requirements of coherence as follows:

[T]he coherence of a set of norms is a function of its justifiability under higher order principles or values, principles and values being extensionally equivalent; provided that the higher or highest-order principles and values seem acceptable as delineating a satisfactory form of life, when taken together.11

Thus, MacCormick makes more specific the concept of normative coherence by distinguishing it from consistency and by positively linking it with the notions of common value/s, common principle/s and satisfactory form of life.

B. The Role of Normative Coherence in Legal Justification

MacCormick takes coherence to be an important contributor of legal justification in hard cases. According to MacCormick, there is a crucial difference between the way in which legal decisions are justified in ‘easy’ as opposed to ‘hard’ cases.12 In the former, decisions are justified by simple deduction from clearly established rules and the undisputed facts of the case.13 In the latter, deductive justification does not suffice for we face problems related to either the normative premise of the normative syllogism or the factual premise. In these cases, we need to resort to ‘second-order justification’ to justify the acceptance of the premises from which the normative syllogism proceeds. MacCormick distinguishes four kinds of problems that arise in hard cases: the problem of interpretation, the problem of relevancy, the problem of classification and the problem of proof.14 The ‘problem of interpretation’ occurs when there are different possible versions of the applicable rule and a choice must be made in order to resolve the ambiguity. Once the choice is made, a simple deductive justification of the particular decision follows. The ‘problem of relevancy’ also concerns the major premise of the normative syllogism. In this case, the problem is whether it is justifiable in law to assert some rule that is applicable to the case at stake. The ‘problem of classification’ arises when it is unclear whether some proven facts count as an instance of the conditional part of the applicable rule.15 When it is controversial whether those facts obtained in the first place, we face the ‘problem of proof’. Unlike problems of interpretation and relevancy, the problems of classification and proof concern the minor premise, rather than the major premise, of the normative syllogism. In all four kinds of hard cases, it is required to go beyond deductive justification and engage into ‘second-order justification’, that is, to justify the premises of the normative syllogism on the basis of which we ultimately justify the decision in the particular case. We may set aside for now the problems concerning the factual premise of the normative syllogism, and focus on those related to the major premise.16

According to MacCormick, in problems of both interpretation and relevancy, second-order justification involves checking rival possible rulings against two tests that are concerned with ‘what makes sense in the world’ and ‘what makes sense in the context of the system’.17 The former test involves using ‘consequentialist arguments’, which are essentially evaluative and subjective.18 The second test involves using ‘arguments from consistency’ and ‘arguments from coherence’. Hence, it is at the second level of legal justification, ie second-order justification, more specifically, in relation with the requirement that legal decisions ‘make sense in the context of the system’, that, in MacCormick’s view, normative coherence plays a role in legal justification.

How may it be established that a particular ruling ‘makes sense in the context of the system’? That is, how do we show that it coheres with the legal normative order? According to MacCormick, normative coherence works as a justificatory mechanism by means of two types of arguments, namely, arguments from principle and arguments from analogy.19 These arguments are used to justify a particular ruling in a hard case in a two-fold process. First, judges must inquire as to which principles or values make sense of the relevant set of legal norms. Then, these are applied in the present case as an analogous application of the same principle or value and, thus, as coherent with the pre-established body of law.20 The question arises as to whether resort to arguments from coherence is sufficient for justifying the actual ruling in a case under consideration. To recall, MacCormick distinguishes between three types of arguments that may be used to justify decisions in hard cases: arguments of consistency, arguments of coherence and consequentialist arguments. Thus, an answer to the question of whether coherence is a sufficient condition of legal justification requires determining the relation of arguments from coherence vis-à-vis arguments from consistency and consequentialist arguments. Let us consider the relations between coherence arguments and each of these other kinds of arguments in turn.

MacCormick quite clearly states that for a legal decision to be justified it must be consistent with established rules. Thus, coherence alone does not suffice to justify a decision in a hard case, but it is also necessary that such decision be consistent with the settled law. Coherence and consistency seem then to be two distinct requirements of justified legal decisions. However, the relationship between arguments from consistency and arguments from coherence is more intricate than it might appear at first. The reason why this is so is that whether a decision is inconsistent with established rules depends, according to MacCormick, upon the interpretation of the established rule. Prima facie, MacCormick claims, the interpretation supported by ‘linguistic arguments’—that is, the interpretation of the text according to its literal and technical meaning—is accepted as justified, unless there are either reasons from coherence or consequentialist reasons for interpreting the text in less obvious senses. Thus, although it is plain that the requirement of consistency needs to be satisfied for a decision to be justified, whether this is so is, at least in some cases, a matter of coherence. Prima facie, whether the consistency requirement is justified is independent from considerations of coherence (as well as from consequentialist considerations), for whether a particular decision is consistent with established rules is determined by linguistic arguments. However, arguments from coherence (together with consequentialist arguments) may give us good reason to favour a less literal interpretation in some cases. In these cases, whether the requirement of consistency is satisfied depends, ultimately, on reasons from coherence (and consequentialist reasons).

The interaction between arguments from coherence and arguments from consequences is also quite complex. MacCormick emphasizes that the two kinds of arguments overlap in real life cases, given that consequentialist arguments are evaluative, and that coherence involves a reflection on the values of the system.21 Nonetheless, in MacCormick’s view, arguments from coherence and arguments from consequences are not identical. How do they interact in legal justification? What is their relative contribution to the justification of legal decisions in hard cases? The division of labour between arguments from coherence and arguments from consequences in legal justification may be stated in terms of a distinction between legally ‘justifiable’ decisions and ‘justified’ decisions. MacCormick claims that reasons from coherence are decisive in determining whether a legal decision is ‘justifiable’, but that, in order to show a legal decision to be ‘justified’ and not merely justifiable, we must look to consequentialist arguments. That is, arguments from coherence are pivotal in legal justification, for a decision unsupported by such arguments would lack any distinctive legal warrant. Thus, coherence considerations crucially delimit the decisions that may legitimately be given in a particular case. However, they do not suffice to justify a legal decision. Instead, arguments from consequences need to be used for singling out as justified one decision amongst the set of alternative decisions that satisfy the coherence test.22 Coherence determines the permissibility of a legal decision, but it is only on the basis of arguments from consequences that such a decision may be positively justified.

The foregoing view about the weight of arguments from coherence vis-à-vis arguments from consequences in law might be called into question in light of MacCormick’s later work on legal interpretation, and, more specifically, on the relationship between different categories of interpretative arguments. When describing the general lines of a model of interaction for different interpretative arguments in law, MacCormick (with Summers) contends that we should accept as prima facie justified a clear interpretation based on arguments from coherence, unless there is some reason to take what he refers to as the category of teleological/deontological argument into consideration.23 As he defines the latter category, it comprises the kind of arguments that, in other works, fall under the common heading of consequentialist arguments. Hence, apparently, one needs to resort to consequentialist arguments only when arguments from coherence fail to yield an unequivocal result. If so, then it seems that, contrary to what has been stated above, coherence may fully justify, at least in those cases in which it yields a clear decision. However, MacCormick claims that teleological/deontological arguments retain their capacity to defeat coherentist justification even in those cases in which arguments from coherence yield an unequivocal result. He writes,

[I]t would not be correct to say that the category of teleological/deontological argument comes into play only if the other two categories [linguistic arguments and arguments from coherence] fail to yield an unequivocal result. Consideration of arguments in that category may show up such an absurdity as will displace a prima facie conclusion about the meaning of the legislative words in their (fully contextualized) ‘ordinary signification.’24

Thus, consequentialist arguments are, ultimately, the basis upon which the justification of all legal decisions relies. They are needed in many cases to positively justify a particular ruling, in addition to coherence considerations. And, even in those cases in which it may appear at first that recourse to such arguments is not needed, they work in the background as a yardstick against which the decision justified on the basis of coherence must be checked.

To sum up, in MacCormick’s model of legal justification, normative coherence plays an important although limited role in the justification of decisions about disputed questions of law in two kinds of hard cases, to wit, cases that involve problems of interpretation and problems of relevancy. On the one hand, a consistency requirement needs to be satisfied, in addition to the requirement of coherence, for a legal decision to be justified. On the other hand, arguments from consequences are also necessary to fully justify a legal decision. However, even if limited, coherence is an essential contributor to legal justification, for it importantly delimits the range of decisions that the judiciary may legitimately make. Now, why does coherence justify? Whereof does it derive its force as an instrument of legal justification?

C. Coherence and Reason in Law

MacCormick gives several reasons why coherence is relevant to legal justification.25 First, coherence is agreeable to a certain conception of practical life that requires universality and the greatest possible degree of generality in practical principles. Secondly, legal rules are relatively detailed, and they would be arbitrary if they were not also instances of more general principles. Thirdly, the law is more cognizable and predictable if it instantiates a small number of general principles. And last, insofar as a legal order is an ideal order, it does not seem enough that it should constitute a mere aggregate of non-contradictory norms.26 All the foregoing reasons why coherence enjoys justificatory force point towards the relationship between a coherent legal order and a legal order that satisfies the demands of justice. The coherence of a set of legal norms is related to its formal justice—ie universality and generality; a coherent set of norms is claimed to be less arbitrary; and, to the extent that such a set is more cognizable and predictable, coherence can contribute to the establishment of just relations between citizens and the state. Hence, according to MacCormick, an argument from justice may be used to answer the question of why coherence justifies in the legal setting.27

The kind of justice to which coherence is related is, however, ‘formal’ justice, as opposed to ‘substantive justice’. Universality, generality in practical principles, non-arbitrariness, cognizability and predictability all contribute to enhance the degree to which our legal systems live up to a formal conception of justice. But these attributes say nothing about the actual content of such systems. According to MacCormick, because of the foregoing reasons, it is preferable that a legal system be conceptualized as instantiating some general principles that are coherent in the sense that they subserve a possible set of mutually compatible values. However, the coherence of a legal system does not say anything about whether such a system satisfies the demands of substantive justice. To take the point to the extremes: in MacCormick’s theory, nothing prevents a coherent legal system from being an aberrant one from the moral point of view. He writes,

‘Coherence’ can then be satisfied by a system which does subserve what those responsible for determining its content do suppose to be values (eg racial purity under various elements of National Socialist law), even although from another point of view—let us say bluntly a better one—these supposed values are truly evils.28

Thus, according to MacCormick, coherence only provides a justification of a formal and relativistic kind.29 It only determines what MacCormick calls ‘weak derivability’ but it does not provide the ultimate ‘defensibility’ of a legal ruling from a moral point of view. The latter is established by consequentialist reasoning. In contrast, claims MacCormick, coherence reasoning only imposes a negative constraint,

unless by the coherence test some ruling or decision is at least ‘weakly derivable’ from existing law, it is not permissible for judges in their judicial capacity to make such a ruling or decision, however desirable on other grounds it may be.30

This constraint is an important one, for it determines the set of legally admissible decisions as well as the scope of legitimate judicial decisions (that is, the limits of judicial discretion). But it remains, in an important sense, a negative constraint. The positive justification of any legal ruling, that is, its defensibility, is ultimately established by arguments from consequences, and not by arguments from coherence.

MacCormick’s understanding of coherentist justification as formal and relativistic, as opposed to the substantive justification that consequentialist reasoning provides, may be traced back to his views about the relationship between coherence and rationality as well as about the nature and limits of the latter. Rationality is, contends MacCormick, the first virtue in practical systems. However, it is a ‘technical’ and ‘formal’ virtue as well as a ‘limited’ one.31 Rationality is a limited virtue in that

even though it excludes many putative principles as ‘discursively impossible’, it yet leaves open the possibility that there may be a plurality of equally rational systems of practical reasoning, different in their practical substance though not in their rational form.32

Thus, rationality does narrow down the number of acceptable systems, but it is limited in that it fails to determine the choice among equally rational possibilities.33 In short, rationality is a fundamental yet limited virtue in the sphere of practical reasoning.34

The same conclusion holds as regards legal reasoning insofar as the latter is, in MacCormick’s view, a highly institutionalized form of practical reasoning.35 In the context of legal reasoning, rationality is exhibited by means of arguments from coherence. Thus, it is natural that coherence—being a manifestation of rationality—plays a fundamental role in law, but also that it inherits the formal and limited nature that MacCormick attributes to rationality. He writes,

An examination of the models of legal reasoning both confirms and reveals the meaning of saying that reason can play, and in law appears to play, an indispensable role in the governance of practical affairs, but that there are limits to practical reason. Arguments from consistency and coherence reveal the former, the evaluative element of consequentialist arguments, the latter.36

Hence, coherence plays an important role in legal justification insofar as it contributes to the establishment of a rational normative legal order. However, rationality is only one among the goods disclosed within a legal system. Beyond coherence, we also strive for a normative legal order that satisfies other ideals, such as that of substantive justice.37 Reason alone cannot determine the legal system that is substantively just, but it does limit the sets of norms that may make sense as a whole. The limited, although pivotal, position that, in MacCormick’s view, reason occupies in law explains the formal nature of coherentist justification, and the limited, though crucial, role that, according to MacCormick, it plays in legal reasoning.

D. Conclusions

MacCormick’s theory significantly advances the coherence theory in three fronts, to wit, what coherence is, what role it plays in legal justification and why coherence is a value worth pursuing in law. However, there are problems with MacCormick’s response to these three questions. First, MacCormick takes coherence to be distinct from consistency. In his view, the coherence of a set of norms is a matter of their being explained by more general principles that delineate a satisfactory form of life. While this conception of coherence brings to light the essential link that holds between coherence and legal principles, it is too imprecise to be a usable standard of legal justification. Some criteria of coherence are required for determining when a particular decision coheres with a set of norms to a degree sufficient for legal justification as well as for comparing the relative coherence of a number of alternative decisions.

Secondly, MacCormick gives coherence an important role in the justification of decisions in hard cases. By means of arguments from principle and arguments from analogy, coherence allows us to select some decisions as ‘justifiable’, provided that they have been shown to be consistent with the settled law. Among those justifiable decisions, decision-makers are bound to choose on grounds of the relative desirability of their consequences. It is only on the basis of arguments from consequences that legal decisions may be fully justified. MacCormick’s coherence theory is thus a ‘weak’ theory, in that he claims that coherence is a necessary condition of justification (in hard cases) but an insufficient one. This picture of justification advances the coherentist project of providing a wider scope to reason in law to a very limited extent. Indeed, MacCormick gives a wider role to reason in law than the role accorded to it by (formal) positivist views. In his view, when linguistic arguments ran out, and there are several alternative rulings that are consistent with the legal rules, there are still arguments from coherence on the basis of which one may justify legal decisions. But, among equally coherent rulings, one is bound to decide on the grounds of arguments from consequences, which—according to MacCormick—are subjective in nature. Thus, in all cases in which coherence with the settled law does not yield a unique decision, reason leaves off, and decision upon personal preferences takes over. These cases are likely to be numerous in systems that, like ours, are responsive to the facts of value pluralism. Thus, while MacCormick extends the role of reason in law beyond its positivist boundaries, it leads us to yield, in a significant class of cases, to the sceptical challenge according to which legal decision-making is a matter of fiat rather than reason.

Thirdly, MacCormick provides a defence of the value of coherence on the grounds that it advances an ideal of formal justice. In his view, coherence is valuable because it contributes to the establishment of a rational normative order that satisfies the demands of formal justice. In this sense, the kind of justification that coherence provides is of a formal and relativistic kind. It never provides the ultimate defensibility of a ruling or a system on moral grounds. As argued, this view about the value of coherence in law follows from MacCormick’s conception of legal (and practical) rationality as a formal and limited virtue. According to MacCormick, the virtues of rationality and coherence, although pivotal, are limited in that they cannot provide us with grounds for choice among equally rational systems which serve a number of different (and competing) visions of substantive justice. This view of rationality leads MacCormick to reduce the value of coherence to a formal ideal of our legal systems.

By taking coherence to be a formal value that allows us to restrict the number of possible rulings but that does not provide the ultimate defensibility of any legal decision, MacCormick’s theory—as will be shown below—avoids a number of serious objections which stronger versions of the coherence theory must face. However, it falls short of fulfilling the coherentist aspirations towards enlarging the domain of reason within law. To be sure, this theory recognizes, in a way in which classical positivism does not, the relevance of coherence in legal justification, and it broadens the space of reason within law beyond the limits of deductive argument. However, to the extent that it gives a very limited role to coherence, and insofar as it takes consequentialist considerations to be the final clincher of justification, the degree to which it expands the space of reason in law—which is, to recall, the main driving force of the coherentist project—is very modest.

II. A WEIGH AND BALANCE MODEL FOR LEGAL COHERENCE

In a number of works, Peczenik has defended the view according to which a method of weigh and balance is the main means to create coherence in law.38 The general lines of Peczenik’s weigh and balance model of coherence will be explained in three steps. I shall first describe the main criteria of coherence elaborated by Peczenik in a joint paper with Alexy.39 Next, I shall consider Peczenik’s coherentist theory of legal justification. Last, I will examine the relation between Peczenik’s conception of justification as coherence and the notions of correctness and truth in law.

A. The Concept and Criteria of Coherence

According to Alexy and Peczenik, the main idea of coherence may be stated as follows: ‘the more statements belonging to a given theory approximate a perfect supportive structure, the more coherent the theory’.40 Thus, the degree of coherence of a theory is a matter of the degree of perfection of its supportive structure. This structure depends on supportive relations between the statements belonging to the theory in question. They define the relation of support as follows: ‘the statement p1 supports the statement p2 if, and only if, p1 belongs to a set of premises, S, from which p2 follows logically’.41 The degree of perfection of the supportive structure depends on the extent to which a number of criteria of coherence are fulfilled. Alexy and Peczenik distinguish ten criteria of coherence, which are divided in three classes: (i) criteria that determine the properties of the supportive structure constituted by the theory, which include the number and strength of supportive relations between the statements belonging to a theory, the length and connections of the justificatory chains that support these statements, the number of priority orders between the principles and the number of reciprocal relations between the statements belonging to the theory; (ii) criteria that determine the properties of the concepts applied by the theory, such as the generality of the concepts used by a theory and the conceptual cross-connections between these concepts and those used by other theory; and (iii) criteria that determine the properties of the scope of the theory, ie the number of cases covered by a theory and the diversity of fields of life to which a theory applies.

Alexy and Peczenik claim that the degree of coherence of a theory is determined by weighing and balancing the foregoing criteria of coherence. None of these criteria in isolation is sufficient for coherence, but they must be weighed and balanced against each other. Moreover, in some cases, the higher the fulfilment of one criterion, the lower is that of another. Hence, it is only through weighing and balancing the diverse criteria that we may determine the degree of coherence of a given theory. It is a problem of this theory that it does not provide any guidance as to how legal decision-makers can weigh and balance the different criteria of coherence so as to arrive at the best decision.42 Most coherence theories remain very vague as to what coherence—as distinct from consistency—requires. In this sense, Alexy and Peczenik have importantly contributed to the coherence theory by providing a list of clear criteria against which the coherence of a particular set of normative propositions may be tested.43 However, without an account of how the different criteria may be balanced against each other in legal decision-making, the theory remains, in an important sense, incomplete. Now, putting this problem aside, and granting that we are able to determine the degree of coherence of a theory, what would this tell us about the truth of the theory? What about its correctness? Are we justified in accepting a theory just because it is, according to the foregoing criteria, coherent?

B. Coherence, Defeasibility and Legal Justification

Peczenik has put forward a conception of legal justification that is structured around the notions of ‘coherence’ and ‘weighing’. Here, I shall not attempt to offer a complete account of Peczenik’s theory of justification. Instead, I shall focus exclusively on the role that the foregoing notions play into this theory.44 It is important to notice at the outset that Peczenik, as is customary in legal theory, distinguishes between two kinds of cases, ‘easy cases’ and ‘hard cases’.45 In ‘easy cases’ the decision of the case follows from an established legal rule together with a description of the case. No appeal to coherence and no operation of weighing need to be performed in order to arrive at justified decisions in these cases. It is only in ‘hard cases’ that the foregoing notions need to be put to work in order to justify the legal decision.46 In these cases, the solution of the case follows from a set of statements consisting of a legal rule, the description of the case and a reasonable additional premise. That is, in ‘hard cases’, there is a ‘jump’ between the premises one has and the legal conclusion.47 As opposed to easy cases, in hard cases the inference that one needs to draw in order to arrive at a justified decision is not conclusive, but ‘defeasible’.48 In other words, the set of reasons that support a legal decision in a hard case may be defeated on the basis of new reasons against the decision. The justification of the legal decision in these cases consists, in Peczenik’s view, in a coherent weighing and balancing of the reasons for and against this decision.49

What is the nature of the reasons that constitute the input to the operation of weigh and balance? According to Peczenik, the reasons that are ‘weighed’ in the process of legal reasoning have a prima facie character, that is, they do not determine definite duties.50 Two kinds of prima facie reasons need to be weighed and balanced in order to arrive at a justified legal decision, to wit, legal and moral reasons. Moral reasons enter into the process of weigh and balance in law in two different ways: by outweighing reasons based on legal principles and by making exceptions to legal rules.51 Ultimately, ‘all-things-considered judgements’, in hard cases, result from weighing and balancing all reasons for and against the application of legal provisions.52 Such a weighing and balancing of reasons is rational, and thus the resulting all-things-considered judgement justified, if it is coherent; where the degree of coherence is to be determined by yet another kind of weighing, to recall, the balancing and weighing of the different criteria of coherence.

Now, what is it that should be made coherent? What constitutes the set of reasons the coherence of which yields justified all-things-considered judgements? So far, this much is clear: they are prima facie reasons and they include both legal and moral reasons. However, we still need some account of how such reasons are to be identified, and hence, of how the ‘base’ of coherence is to be determined.53 Here, the key notions seem to be those of ‘relevance’ and ‘comprehensiveness’. Peczenik writes, ‘ceteris paribus, a definite weighing and balancing is better, the greater number of relevant prima facie reasons is considered’.54 And elsewhere, ‘definite duties … result from weighing and balancing of all morally and legally relevant values, principles, and rules in a particular case’.55 Hence, in Peczenik’s view, all-things-considered judgements are justified if they result from a coherent weighing of all relevant reasons.

Which reasons are relevant in a particular context of argumentation is, says Peczenik, a matter of convention.56 In legal reasoning, as explained, two kinds of reasons are relevant, to wit, legal and moral reasons. The relevance of legal reasons is ‘taken for granted’ when reasoning in law:

There is no need to argue that the sources of law are relevant. Relevance of the sources is taken for granted in legal justification, once and for all, as soon as one decides to assume the role of a jurist, ie to argue from a legal point of view.57

The relevance of moral reasons results from








































































	i.	a state is legitimate if its constitutional structure and practices are such that its citizens have a general obligation to obey political decisions that purport to impose duties on them;

	ii.	political obligations (including the obligation to obey the law) are a case of communal or associative obligations (obligations of role);

	iii.	there are four conditions that associative obligations must satisfy in order to be genuine fraternal obligations, to wit, they must be special, personal, they must flow from a more general responsibility each member of the group has of concern for the well-being of others, and such concern must be equal for all members of the group;

	iv.	unlike other models of community, a community of principle—one that accepts integrity as a political ideal—satisfies the conditions of true associative obligations;

	v.	a community that accepts integrity has a better case for claiming the authority of a genuine associative community, and can therefore claim moral legitimacy in the name of fraternity.
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