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INTRODUCTION 

			It is in the 18th century, with the French Revolution, that the expression “Human Rights” was formalized in a truly universal tone through the Declaration des Droits de l’Homme et du Citoyen: “The end of all political association is the conservation of Natural Rights and imprescriptible of man [...] freedom, property, security and resistance to oppression”.

			It is one of those rights, freedom, which will be the object of this study. The focus will be, more precisely, on freedom of the press, one of the various derivatives of this natural right that, in our view, deals with the very recognition of the right of people to know the facts, to be informed about everything that concerns the public interest, which includes elements related to the well-being of society, such as, for example, facts related to safety, health, and education. In opposition to this right, there is censorship in all its aspects: political, judicial, economic, which is imposed by advertisers when defining the viability or not of a journalistic program, and the employer, which is materialized by subjection from the press to the interests of family groups and, more recently, religious groups that control the country’s media.

			Through the analysis of journalistic practice and concrete facts reported by national and foreign presses, this book aims to locate the proposed theme in the legal universe, which is the threats to the right to information, represented by the different forms of censorship mentioned and still presente in Brazil.

			It is true that the media, in general, suffers usual attacks of arrogance and narcissism, assuming, often in a negative way, the title of “fourth power”, however, like any human activity, it is subject to errors that the ethics, encouraged by society – and not censorship – must take care of healing. 

			The working methods and research techniques used consisted mainly of the historical and comparative survey of legislation, jurisprudence and doctrines dealing with the right of communication.

			The choice of how to approach a particular subject in newsrooms is often completely subjective, depending not on the importance of the subject to the public, that is, whether or not there is a real public interest in publicizing it, but rather on the political or economic interest of the media that will forward this news.

			The need to beat the competition, giving the news first hand, prevents the careful analysis by the press professionals before making the fact public. In addition to the urgency to transmit the news, it is necessary to hold the attention of this same audience. Hence the need for headlines that are always “hot” and that often fall into sensationalism as a way of selling the product, that is, the news of that communication vehicle.

			In addition to knowing the structures of the Brazilian press, for having been active in it for just over two decades, Professor Sílvio Barbosa experienced, from January 1998 to March 1999, the experience of doing journalism in the media matrix, not only Brazilian but worldwide, the United States. The media in the rest of the planet soon adopt what the North American media, which is the most influential in the world, creates and tests positively.

			The opportunity to work for the North American Network CBS (Columbia Broadcast System), in Miami, Florida, allowed him, thus, to have access to the journalism that is the model adopted in Brazil for better or for worse.

			In addition, this book includes legal research carried out by Federal Prosecutor Luiz Henrique de Castro Pereira, who is also interested in the topic and has been researching it for some years, contributing to the updating and complementation of the initial research carried out by Professor Sílvio Barbosa.

			Taking as a starting point for the analysis of the theme historical research on a global basis, we sought to follow the main steps of humanity in the evolution of the concept of press freedom. The initial project foresaw the project of the new Brazilian Press Law (Project PL 3232/92) as a basis for analyzing the very conflicting relations between press freedom and the right to privacy. Thus, in addition to the Constitution, we rely on ordinary legislation, now in force, as well as on the analysis of PL 3232/92, a document that remains the most complete to deal with press legislation in Brazil. 

		

	
		
			CHAPTER 1

			HUMAN RIGHTS AND THE FOURTH POWER 

			1.1 Development of the concept of human rights 

			I didn’t think that the decrees of a simple mortal like you could be strong enough to prevail over the unwritten laws, the immortal work of the gods. These are not of today or yesterday, but they are still alive and no one knows their origin.1

			The Greek playwright Sophocles has already shown the recognition of the existence of natural law in the speech he created for Princess Antigone, who was condemned to death by his uncle, Creon, the tyrant of Thebes, for having buried her own brother. Sophocles makes Antigone obey her conscience and bury her brother, considered a traitor by Creon, leaving aside the laws of the State, so cherished by the citizen of thepolis.2

			Like the playwright, also Socrates, Plato and Xenophon identified man, as a citizen, as possessing certain natural rights.3

			It is, therefore, in Classical Antiquity that the embryo of human rights emerges. At the time, the citizens of the polis received already certain rights, such as freedom of expression, and real possibilities of contestation.

			In the time of the governor Pericles, who gave his name to the century of greatest prosperity in Athens, Plutarch says “a certain shameless person spent an entire day insulting him with defamatory words that he could hear. He endured it patiently, never answering and, however, dispatching important matters until the evening, when he went home without haste and without showing the slightest disturbance, while the individual always pursued him with the greatest outrages that can be said. It was a dark night, he ordered one of the servants to take a torch and accompany the man to his home”.

			A clear sign of how Pericles valued the right of expression, even if insulting, of the citizens of Athens democracy.

			Nevertheless, Roma tried to point out, legally, common traits to human beings. The immense empire, which included peoples from Europe, Africa and Asia, led the conquerors to live with all sorts of cultures within their borders. As a result, Rome ended up creating the expression Jus Naturalis, that is, natural law, as a set of values inherent to human beings, Romans or barbarians.4

			Roman Civil Law legally builds the concept of personality, which covers the citizen’s position in legal life, as a subject of rights and obligations. However, personality is restricted, in a society concerned with class distinction, to those who have the three statuses: being free, Roman citizen and head of the family.

			Servile caput nullum jus habet [...]. A slave was not a person, but a thing. This principle, from the time of the Law of the Twelve Tables, later would be softened under the influence of Praetorian Law and of Christianity, with the message of equality of all men before God: “There is no more Greek, neither Jew, slave nor free man”.5

			However, paradoxical as it may be, this equality is not necessarily earthly. Primitive Christianity does not advocate breaking the social structure, the master-slave relationship. Opposite sides of the social pyramid can only hope for the promised equality after death. 

			The dichotomy survived until the Modern Age. In the process of colonization of the Americas, indigenous and black people were enslaved, in a clear sign of not recognizing equality between different races. However, they received forced baptism, indicating that they would all, together with the white lords, be brothers in Christ [...] in heaven, of course.6 

			Having made these observations, we return to the analysis of the notion of human rights from the conceptions of natural law. 

			Despite the first attacks by Greeks and Romans in this field, it was only centuries later, in 1215, that the world would really observe the advent of a formulation of human rights, Magna Charta, which brought important seeds of modern democracy. The English monarch was committed to respecting certain freedoms: no man would be arrested without the legal judgment of his peers, justice would not be sold or obstructed, and no property would be confiscated without compensation. However, this formulation remained elitist, because explained the monarch’s feudal obligations to the nobility only. As for the rest of the English population, only those with possessions, only came to have rights recognized in the Bill of Rights, of 1689.7 

			Half a century before the Bill of Rights, the idea of essential freedoms related to information materializes in Milton’s Aeropagitica. Published in 1644, it is a discourse against prior censorship which in Milton’s words, reduces the free man to the condition of a child subject to the paddle: “What advantage is there in being a man, compared to being a boy in school, if we just escape the paddle to fall under the stick of an Imprimatur?”8.

			The Roman notion of freedom, as status, proper to equals, to citizens, falls apart in England in the 17th century. In its place, the notion of Christianity takes shape, that of free will, which allows the identification of the human being as a person, as a free being.

			Moreover, it is in the Century of Lights, in the fertile ground of the 18th century Enlightenment, that the fundamental rights of man are touted, with the resumption of Jus Naturalis Romano, culminating in the American and French rebellions against colonial and absolutist practices.

			It is unacceptable to have special laws that protect the privileged ones, since if all men are born free and equal in rights, they must be subject to the same laws too. A new view of punishments and penalties is adopted. The State no longer has the right to suppress the life of the convict, seen as an inalienable asset.

			César Beccaria goes further, and condemns the practice of torture, until then legally used in judicial investigations. Therefore, the law that authorizes torture is a law that says:

			Men, resist the pain. Nature has given you invincible love to your being, and the inalienable right to defend you; but I want to create an entirely opposite feeling in you; I want to inspire you with self-hatred; I command you to become your own accusers and finally tell the truth in the midst of the tortures that will break your bones and tear your muscles [...]9

			In the United States, the Constitution wins the First Amendment in 1791, which guarantees, among others, freedom of the press: 

			“Congress will not make any law on the establishment of religion, or prohibiting the free exercise of it; or limiting freedom of expression, or of the press”[...]10

			Diversity of expression is believed to be the natural state of lasting freedom.

			This idea, which dominates hearts and minds, appears when the expression “human rights” is formalized in a truly universal tone, through the Declaration of the Rights of Man and Citizen. The 1789 document states that:

			Men are born free and equal in rights. […]

			The free communication of thoughts and opinions is one of the most precious human rights; and every citizen can, therefore, speak, write and print freely, responding, however, for the abuses of this freedom under the terms provided for in the Law.

			It is important to note the difference between the two texts in relation to press freedom. While the First Amendment establishes no limit on the right to press, the model French points out a limitation: the law, which will have to repress abuses in the exercise of these rights.11

			Freedom, which must be understood as the power to do everything that does not disturb others and as the power to dispose of one’s person and property, without any State interference, will be the basis for the proper characterization of subjective law in opposition to objective law.12

			Now, the subjective right, seen as a prerogative inherent to the subject due to his nature as a man, even precedes the objective right, if we consider it so.

			Man is a social and individual being, and as such, he holds a subjective right. Even if isolated, man has values that are constitutive elements of his being and his nature. However, these values will only be seen as subjective rights in the face of the appearance of other men, that is, like any other right, the subjective also presupposes social life.

			This does not mean, however, that the existence of society is a requirement for the emergence of subjective law. In the form of human rights, subjective law has always been present, regardless of the existence or not of a social group.13

			However, there is room for discussion as to the true practical scope, not only of subjective law, but also of law as a whole. However, the legal system does not cover the entire Brazilian society. A mass of excluded people, removed from political and economic powers, is unable to present themselves as rights holders.

			We can even compare this mass of the excluded with the stateless people of World War II. As Hannah Arendt explained, law can only protect stateless people - meaning those excluded - when they become lawbreakers. “As long as the trial and the sentence are passed, he will be safe from that arbitrary domain of the police, against which there are no lawyers or appeals.”14

			Even the notion of human rights suffers distortions in a social framework that divides the country into islands of relative or a lot of opulence, but surrounded by misery on all sides.

			To paraphrase Celso Lafer, “the rights of man as such are useless, even when legally protected, as large masses of citizenship appear and, therefore, deprived of the principle of legality”.15 

			In the midst of social apartheid, human rights are becoming popular in the same proportion as they become fictional notions. Yes, there are, but they seem to be increasingly restricted to codes and debate rooms.16

			It reaches the point of associating Human Rights exclusively with the rights of criminals, in a sensationalist and dangerous distortion, still the result of twenty years of military dictatorship, in which public opinion, blinded by censorship and induced by official propaganda, became see human rights activists as just defenders of bandits.17

			This deformation of information has influenced different segments and generations of our society, diverting the attention of the great violator of human rights in Brazil: the State itself.18

			1.2 The Fourth Power

			Brazilian society is experiencing moments of haste and thirst for justice. Our respon-sibility, as journalists, has increased a lot: flawed, omissive and demoralized institutions make it up to us to charge for the solution. The newsrooms became the courtyard of miracles [...] but we must take it easy, otherwise we will all join the lista of suspicions.19

			The concern expressed by journalist Percival de Souza is justified. Our press, dressed as the Fourth Branch of the Republic, often violates ethics and laws, judging and condemning in the absence of justice, turning clues into evidence and suspects into culprits in the eyes of the whole of society.

			We have watched newspaper companies fly as owners of the truth. When a protest against a news appears, often based on rumors, in “hearing about it”, the newspaper assumes a comfortable position as a victim, attacked while exercising the right to freedom of expression.

			It is true that not all content is subject to freedom of the press, such as, for example, the communication of untruths or situations in which the democratic regime itself is in danger, such as the dissemination of prejudiced ideas or the encouragement of violence. 

			It is worth remembering that, as Marco Antônio Correa Monteiro points out, “the constitutional order protects only true information, understood as not deliberately false, since the media have a duty to verifiy, in good faith and within reasonableness criteria, the correction of the fact to which they will advertise”.20 

			In HC 82.424/RS, the Federal Supreme Court ruled that there is no freedom of the press in the practice of the crime of racism.

			In ADPF187/DF, that means Statement of Non-Compliance with Fundamental Precept, the Supreme Court understood that freedom of the press should prevail when it comes to defending the legalizations of drugs or any specific narcotic substance, including through public demonstrations and events, even if in this case there is a violation of the article 287 of the Penal Code.

			Marco Antônio Correia Monteiro points out that: 

			As a rule, the exercise of freedom of the press is subject to “negative” limits, in the sense that only the abusive exercise of that freedom can result in sanctions for the person responsible, without the possibility of determining the content to be published by the media. Legal system may impose certain contents on the media only exceptionally, as in the case of exercising the righ of reply or the right to broadcast time.21 

			Article 221 of the Federal Constitution brings limitations to the exercise of the press, thus demonstrating that it is not an absolute right.

			 In APDF 130, there is a reference to full freedom of the press, and it is worth transcribing the following excerpt from the menu:

			3. THE CONSTITUTIONAL CHAPTER OF SOCIAL COMMUNICATION AS AN EXTENDING SEGMENT FOR SUPERIOR PERSONALITY ASSETS THAT ARE THE MOST DIRECT EMANATION OF THE DIGNITY OF THE HUMAN PERSON: THE FREE MANIFESTATION OF THOUGHT AND THE RIGHT TO ARTISTIC, SCIENTIFIC, INTELLECTUAL AND COMMUNICATION EXPRESSION. TRANSPASS FROM THE LEGAL NATURE OF EXTENDED RIGHTS TO THE CONSTITUTIONAL CHAPTER ON SOCIAL COMMUNICATION. Art. 220 of the Constitution radicalizes and expands the regime of full freedom of action of the press, as it says: a) that the mentioned personality rights (freedom of thought, creation, expression and information) are safe from any restriction in their exercise, whatever is the physical or technological support of its placement;

			b) that such exercise is not subject to any provisions other than its own extras, Constituition. Freedom of journalistic information is addressed by the Federal Constituition as a synonymous expression of press freedom. The rights that give substance to freedom of the press are personalities that qualify as over rights. Hence, in the end, press relations and intimacy relations, private life, image and honor are mutually exclusive, in the sense that the former anticipate, in time, the latter; that is to say, first of all, press relations prevail as superior juridical assets and a natural form of social control over the power of the State, with the other relations prevailing as a possible accountability or a consequence of the full enjoyment of the previous. The Constitucional expression “with due regard for the provisions of this Constitution” (final part of art. 220) reflects the incidence of the tutelary provisions of the other personality assets, it is true, but as a consequence or responsibility for the enjoyment of “full freedom of journalistic information” (§ 1 of the same article 220 of the Federal Constitution). There is no freedom of the press in half or under the grip of prior censorship, including the one coming from the Judiciary, penalty of slipping into the unconstitutional space of legal prestidigitation. Silencing the Constitution with regard to the regime of the internet (world wide web), there is no way to refuse the qualification of a virtual territory that freely convey ideas and opinions, debates, news and everything else that means full communication.

			Marco Antônio Correa Monteiro understands that there may be a prior limitation by the Judiciary.22 

			The wrong, or false, information has an extremely negative effect on the offended person. However, mea culpa, with the admission and repair of the error by the responsible vehicle, is, with rare exceptions, very laborious, since the absolutist principle that “the king never makes mistakes” seems to have concordance by many of those who fight in the Fourth Power.

			It is important to note that this way of referring to the media, contrary to what the vast majority think, was not even created in our century, the century of communications. The term Fourth Power appeared in England two centuries ago. The English press was baptized in this way by a deputy after she pressed and obtained, in 1771, authorization, to register the sessions of the London Parliament, wich until then had been confidential. The English press forced Parliament to open up and become more transparent, in an arduous campaign to convince members of parliament that public opinion should be properly informed about the debates around the issues that, after all, would affect the whole of society.23 

			On the importance of the press, Cláudio Luiz Bueno de Godoy points out that “without access to information, in today’s globalized, rapid way, the individual, isolated, oblivious to events, cannot effectively develop his personality and citizenship”.24

			As Venício
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