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About the Book

‘On the one hand information wants to be expensive, because it’s so valuable. The right information in the right place just changes your life. On the other hand, information wants to be free, because the cost of getting it out is getting lower and lower all the time. So you have these two fighting against each other.’

So said the influential technologist Stewart Brand at a 1984 hacker convention. Not only did his words evolve into a media business mantra that has shaped the internet as we know it today but the conflict which he predicted has led to a revolution in the way that our culture is disseminated and consumed.

Over the last decade the traditional media – newspapers, music, television, films and books – have been systematically ransacked by digital organisations. Every media business has had to contend with the growing consumer demand for free online content. As it is currently configured, both technically and legally, the Internet allows technology companies to reduce the price of content to zero by letting them build businesses with content copyrighted by others. It’s a very effective way to draw an audience. MySpace attracted a user base larger than the population of most European countries, in part by letting its audience stream music, then sold itself to News Corporation for $580 million. But what are the consequences? Is the result simply mayhem and inevitable cultural impoverishment?

Free Ride is the essential guide to a global marketplace in transition: where we are, how we got here and what we have to do to avoid cultural meltdown.


TO KERSTIN


[FREE RIDE]
 

HOW THE INTERNET IS

DESTROYING THE CULTURE BUSINESS

AND

HOW IT CAN FIGHT BACK

Robert Levine
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Everyone has the right to the protection of the moral
and material interests resulting from
any scientific, literary or artistic production
of which he is the author.
ARTICLE 27, UNIVERSAL DECLARATION OF
HUMAN RIGHTS, 1948


INTRODUCTION

THE ONLINE FREE-FOR-ALL

THERE WAS A time when NBC lived up to its old slogan, “Must See TV.” For most of the 1980s and 1990s, the network dominated television with iconic hits that shaped the culture of the time: Miami Vice, The Cosby Show, Cheers, Seinfeld, Friends, and more. It had The Today Show in the morning, The Tonight Show in the evening, an unbeatable lineup of sitcoms for Thursday night, and Saturday Night Live every weekend. For some of that time, it also showed Major League Baseball, NFL football, NBA basketball, and the Olympics.

The network earned its ratings by pushing the boundaries of television: Miami Vice brought MTV visuals to the police drama, Hill Street Blues incorporated gritty realism, and Seinfeld brought self-awareness to sitcoms at a time when most half-hour shows still ended with a hug. These shows made NBC one of the most profitable divisions of General Electric,1 to which the network returned $800 million in profit in 2003.2

In 2010—just seven years later—the network expected to lose more than $100 million.3 When Comcast agreed to acquire 51 percent of NBC Universal, it was mostly interested in the company’s cable channels—Bravo, Syfy, and others.4 The proposed deal assigned the broadcast network an on-paper value of zero.5

As NBC has faltered, other companies that rely on its programming have thrived. In early 2006, more than five million people watched the famous “Lazy Sunday” Saturday Night Live sketch on YouTube, which was bought for $1.65 billion by Google later that year.6 Heroes, one of the network’s recent hits, became one of the most popular shows on file-sharing services.7 And telecom companies built empires selling bandwidth that lets consumers download or stream pirated television shows without commercials.

NBC isn’t the only media institution that has seen its value plummet in the last few years. MGM, with its iconic roaring-lion logo and library of James Bond films, sold for $5 billion in 2004 but drew bids of less than $2 billion in 2010.8 The EMI Group, which owns Capitol Records and the classic Beatles and Frank Sinatra recordings, ended up in the hands of Citigroup after a private equity buyer couldn’t make its debt payments.9 The Washington Post, which set a high-water mark for U.S. journalism when it published the Pentagon Papers and uncovered the Watergate scandal, has reduced its newsroom staff, closed its national bureaus, and—perhaps most painfully—declared, “We are not a national news organization of record.”10

While each of those companies had its own issues, they all faced the same underlying problem: they weren’t collecting enough of the revenue being generated by their work. The material they put out was certainly popular. But like “Lazy Sunday” and Heroes, that material built other businesses, including the Pirate Bay, Apple’s iTunes Store, and the Huffington Post.

The damage isn’t limited to major media conglomerates. Independent film companies are struggling, and studios have cut divisions devoted to smaller films. Music sales in the United States are worth less than half of what they were in 1999.11 Newspapers have seen ads decline by 43 percent since 2007,12 the Tribune Company entered bankruptcy in 2008, and the Seattle Post-Intelligencer laid off most of its reporters and started publishing only on the Web. It’s time to ask seriously whether the culture business as we know it can survive the digital age.

As recently as 2008, the Electronic Frontier Foundation could say that “the music industry is the only industry that appears to be unable to adjust their business models to take file-sharing into account.”13 Even at the time, this wasn’t entirely true: the DVD sales that drove movie studio profits were already falling.14 At this point, with newspapers losing readers to Web sites that summarize their stories, and the television and book businesses threatened by online technology, it’s time to ask whether any significant professional media business can thrive in an environment where information can be taken so easily. When nearly a quarter of global Internet traffic consists of pirated content, according to a study by the Envisional consultancy commissioned by NBC Universal but based on data from other companies, it’s time to ask whether there’s actually much of a new market to adjust to.15

Piracy isn’t new, of course, and it’s hardly the whole problem. But the easy, illegal availability of all kinds of content has undermined the legal market for it, in a way that affects the entire media business. Sites that use pirated material to draw an audience drag down the price of online advertising to the point where companies that produce new material have trouble competing. Media companies that sell products online have to lower prices in order to compete with pirated versions of those same products sold by companies that bear none of the production costs. By making it essentially optional to pay for content, piracy has set the price of digital goods at zero. The result is a race to the bottom, and the inevitable response of media companies has been cuts—first in staff, then in ambition, and finally in quality.

This devaluation could also hurt the Internet, since professional media provides much of the value in a broadband subscription. A 2010 study by the Pew Research Center’s Project for Excellence in Journalism found that more than 99 percent of blog links to news stories went to mainstream media outlets like newspapers and networks.16 File-sharing services are filled with copyrighted music.17 Seven of the ten most popular clips in YouTube history are major-label music videos.18 Amid the Internet’s astonishing array of choices, statistics show that most consumers continue to engage with the same kind of culture they did before—only in a way that’s not sustainable for those who make it.

So far, the conflict over the future of online media has been framed as one that pits media conglomerates against a demanding new generation of consumers who want music and movies their way—available online, at any time, in every format, and at no additional cost. This may not be much of a business. But like most ideological arguments about the Internet, the idea that consumers want free media has an economic agenda behind it.

The real conflict online is between the media companies that fund much of the entertainment we read, see, and hear and the technology firms that want to distribute their content—legally or otherwise. For the past few years, helping consumers access content has been one of the best businesses on earth: Apple’s iTunes Store made it the most valuable technology company in the country,19 Netflix’s stock rose nearly 219 percent over the course of 2010, and YouTube dominates online video. But these companies depend on a ready supply of content that consumers want, and the lack of a functioning market online has already endangered this. Like TV, the Internet is only as good as what’s on.

THE ONE THING everyone can tell you about the Internet is that “information wants to be free.” This memorable phrase, coined at a 1984 hacker convention by the influential technology thinker Stewart Brand, evolved into a media business mantra that shaped the online world as we know it. This is why newspapers gave away web content, why Hulu doesn’t charge users, and why music fans expect albums to be free for the taking.

Unfortunately, we’ve forgotten the rest of Brand’s quotation:

On the one hand information wants to be expensive, because it’s so valuable. The right information in the right place just changes your life. On the other hand, information wants to be free, because the cost of getting it out is getting lower and lower all the time. So you have these two fighting against each other.

Brand’s own information wanted to be expensive, and he made a small fortune in the publishing business. A bohemian intellectual who befriended both Buckminster Fuller and Ken Kesey, Brand appeared as a character in Tom Wolfe’s Electric Kool-Aid Acid Test and campaigned for NASA to release a picture of Earth from space. As living off the land became part of the post-hippie zeitgeist, he created the Whole Earth Catalog, an influential compendium of advice that Steve Jobs once referred to as “sort of like Google in paperback form.” 20 He started out peddling an early version from the back of his truck and went on to sell more than a million copies of a later edition. In 1983, a year before Brand said that information wanted to be free, he got a $1.3 million advance to create the Whole Earth Software Catalog.21

From the perspective of the technology world, information wants to be free “because the cost of getting it out is getting lower and lower all the time.” The idea that online media will inevitably be free comes from the theory that the price of any good should fall to its marginal cost. Since digital distribution gets cheaper every year, the marginal cost of media keeps approaching zero. That’s why Wired’s editor Chris Anderson, in his book Free: The Future of a Radical Price, argued that “free is not just an option, it’s the inevitable endpoint.”22

There are two main problems with this argument. First, it’s only a theory—and one economists normally apply to commodity goods. Second, and more important, if the price of culture fell to its marginal cost, movie studios would have no way to cover their production expenses. They’d have three choices: close up shop, turn films into advertising for other products, or sell the first copy of every movie for $150 million and make online downloads free after that. If none of these ideas sound like promising strategies, it’s because pricing media at its marginal cost just doesn’t work in the real world.

Much of the enthusiasm for free media comes from mistaking the packaging for the product. If you believe people once paid $15 for silver plastic discs, it’s only natural to think online distribution will revolutionize the recording business. But if you realize people were paying for the music on those discs, it’s obvious that someone still has to make it—and that someone probably wants to get paid.

Many very intelligent people seem to have a hard time understanding that making music is harder than distributing discs. In Ken Auletta’s Googled: The End of the World as We Know It, Google’s co-founder Sergey Brin tells Auletta that more people would read his book if he put it online for free. Auletta points out that this would make it difficult to pay for reporting, editing, and a marketing campaign to ensure his work reached readers. “The usually voluble Brin grew quiet,” Auletta writes, “ready to change the subject.”23

To Google, Auletta’s book is just a series of ones and zeros—and not very many of them, compared with a movie. To Auletta, those ones and zeros were exceptionally expensive to create—at least in terms of time—since the technology that has revolutionized the cost of distributing text hasn’t dramatically changed the nature of writing it. Reporters can access online databases and interview sources by Skype, but they still have to read documents and ask the right questions. In cases like this, “information wants to be expensive.”

Therein lies the conflict. Most online companies that have built businesses based on giving away information or entertainment aren’t funding the content they’re distributing. In some cases, like blogs that summarize newspaper stories, this is legal; in others, it’s not. But the idea is the same: in Silicon Valley, the information that wants to be free is almost always the information that belongs to someone else.

In economic terms, these businesses are getting a “free ride,”24 profiting from the work of others. The fact that video can be distributed practically free on YouTube hasn’t really changed the amount of money it takes to make a television show. If shows are distributed for free, in a medium where advertising isn’t worth much, the companies that produce them won’t be able to make money. Eventually, they’ll stop paying people to create them. Aggregators like the Huffington Post and search engines that specialize in finding illegal downloads of copyrighted content often say that they’re providing “exposure.” But they’re also providing competition, by selling advertising that used to go to creators. As the old Catskills joke goes, “You could die of exposure!”

Right now, that’s what’s happening to the culture business.

IT WASN’T SUPPOSED to be this way.

The Internet was supposed to empower creators, corporate and independent alike. As it became easier to distribute entertainment and information—important U.S. exports, as well as valuable parts of our lives—technology would generate jobs. Art and commerce would benefit together.

It’s time to acknowledge that this isn’t happening—and that it won’t until we turn the online free-for-all into a free market. Instead, the Internet as it exists now has empowered a new group of middlemen, like YouTube, that benefit from distribution without investing in artists. And while online technology has built some impressive empires, many of them don’t generate that many middle-class jobs, since they either get the benefit of professional content without paying for it or depend on user-generated content—the digital-age equivalent of Tom Sawyer convincing his friends that painting the fence will be fun. The Reuters product manager Anthony DeRosa described the dominant online business model as “Digital Feudalism”: we think we’re using YouTube when YouTube is really using us.25

I’m not a Luddite who doesn’t “get” the Internet. My first job out of graduate school was at the Wired Web project HotWired, where I started a few months after it sold the world’s first clickable banner ad. I’ve spent most of my career covering technology, media, and the intersection between them, and I spend as much time reading original blogs as I do with a daily paper. I love the way the Internet makes so much of the world’s culture accessible—from European newsweekly Web sites to Afrobeat albums on iTunes—and I think it has helped some important new voices find an audience. This isn’t a book about why online technology isn’t important; it’s one about how we can make it more valuable.

Most Internet companies aren’t getting a free ride, of course. For every file-sharing service, there are dozens of emerging artists, independent labels, and established companies using online technology to create interesting work. Inexpensive video cameras allow people to document news as it happens, garage bands upload cool songs to Myspace, and sites like the Daily Kos use mass collaboration to compete with newspapers on important stories. Much of the best reporting on technology and the media business can be found on sites like GigaOM and Torrent-Freak. This explosion of creativity has enriched our culture immensely. But many bloggers face some of the same problems as newspapers: it’s hard to make money if half the people who read your stories do so on another site.

When Napster went online in 1999, I thought the kind of mass piracy it enabled was a transitional step before digital technology helped musicians connect directly with fans who would be happy to pay for their work. I thought more online publications would follow the path of Slate and Ars Technica and invest in original reporting and writing. I thought the Internet would become a place where creators and companies with any level of popularity could figure out ways to sell information without worrying that someone else had made it available for free a mouse click away.

Gradually, I became a skeptic. A decade after Napster, technology start-ups like Grooveshark and Hotfile are still building businesses on the same model: users share content illegally while the company that allows them to do so profits. This doesn’t only hurt creators whose work is taken without payment; it harms the entire online economy. Who wants to build a legitimate music business when it’s easier to start an illegal one? Why would anyone invest in a staff of reporters and editors when it’s so much cheaper to aggregate the work of others? How can any company compete with a rival that offers its products but bears none of the expenses? The free ride has become a road to riches.

I’m not exactly neutral on this issue: I write for a living, and that puts me firmly in the creators’ camp. But this book is based less on experience than on extensive reporting that shows how giving away content online rarely adds up to a business for creators. (Although I’ve written for some of the publications mentioned in this book, I point out when that’s the case.) And the technology companies that suggest there’s money in giving away content aren’t exactly unbiased, either. Google has as much interest in free online media as General Motors does in cheap gasoline. That’s why the company spends millions of dollars lobbying to weaken copyright.26

Executives on both sides of this debate tend to see paying for content as a moral issue. Media companies bemoan a new generation of consumers who don’t know they need to pay for content, while technology pundits talk about a “right” to access information that doesn’t have much legal support. While it’s silly to argue that lending a DVD to a friend is some kind of a moral failing, it’s even more ridiculous to suggest there’s an inalienable right to see Iron Man 2. Especially when many of those who push the idea of that right get their funding from companies that want to distribute movies for free.

The real issue is how to establish a functioning market for content online, whether that involves selling it or supporting it with advertising. The core copyright businesses—music, film, television, and computer software—account for about 6.5 percent of U.S. GDP, according to a report by the economist Stephen E. Siwek.27 More important, given the current economic climate, they generate jobs and a trade surplus.

Technology executives like to suggest that media companies are selling buggy whips in the age of the automobile, but that doesn’t hold up. As a means of distribution, the Internet is replacing plastic and paper, which represents a leap in efficiency. But that’s the medium, not the message. So far, content generated by online businesses can’t compete with that from traditional media companies. If Heroes had lost its audience to a show about individuals with superpowers that was funded by a file-sharing service, that would have been competition. So far at least, that’s not what we’re seeing. Traditional media companies aren’t in trouble because they’re not giving consumers what they want; they’re in trouble because they can’t collect money for it. It’s the natural outcome of an online economy that transfers wealth from “each according to his ability” to “each according to what he can get away with.”

IT’S TEMPTING TO believe that the devaluation of creativity we’ve seen over the last decade was somehow inevitable, that technology makes information so easy to distribute that any attempt to regulate it is futile. But it’s important to remember that the Internet didn’t spring full-blown from the brow of Zeus—or even the mind of Al Gore. The U.S. government developed much of the basic technology, offered favorable tax policies to encourage the development of online commerce, and passed laws that turned out to give Web sites significant advantages over their off-line counterparts.

Some of these decisions put the media business at a substantial disadvantage. While television channels would be subject to massive liability if they broadcast shows they don’t have rights to, YouTube can do so with impunity as long as a user posted it. In the physical world, it would be difficult for a pirate operation based in Russia to ship hundreds of DVDs to the United States, not so much because of logistics as because of legalities. Online, digital media zooms across borders without anyone looking to see if it should be taxed, let alone whether it’s legal. It’s reasonable to argue whether or not this is a good thing, but it was a choice of design, not a requirement of technology.

Laws created the Internet as much as technology did, and the ones we have aren’t working. I’ll start my story with the Digital Millennium Copyright Act, a 1998 law that media companies first championed and technology companies managed to manipulate into a compromise that undermined the market for media online from the very beginning. It was intended to free Internet service providers from liability if copyrighted works were transmitted over their networks. But it enabled a culture in which online companies like YouTube can benefit from uploaded music or video, as long as they remove it when asked.

The first part of the culture business to get hurt was the music industry, which was destabilized by Napster and devastated by the file-sharing services that followed. In many ways, this set the pattern for what happened to the other culture businesses. An online entrepreneur would find a new way to distribute media, use professional content to build up an audience, and hope someone else would worry about whether it could grow into a sustainable business. Napster never even had a strategy. More than a decade later, no company has made a significant profit distributing music online except maybe Apple—and it makes far more money selling iStuff. This isn’t creative destruction; it’s the destruction of creativity.

When the music business won its court case against Napster, the technology business started fighting back—in Congress as well as in court. Attempts to defend copyright were cast as assaults on free speech, efforts to organize markets were criticized as outmoded, and piracy was confused with creativity. Much of this thinking came from organizations funded by technology companies, and some of them have as much influence in Washington as Hollywood does.

Newspapers were next. Tempted by the possibility of a larger audience and swayed by futurists who have never run businesses, they gave away online what they charged for in the physical world. The idea was that they’d make money on advertising. But the price of ad space, like that of everything else, is based on supply and demand, and the Internet has an infinite amount of it. Online ad rates started out low, fell further when the dot-com bubble burst, and now run about a tenth the price of their print counterparts.28 Newspapers gave a valuable boost to aggregation sites like Google News but didn’t capture any value for themselves. For media companies, getting advice from technology pundits was like letting the fox lead a strategic management retreat in the henhouse.

The other core media businesses—movies, television, and books—have fared better, partly because they’ve had time to adjust. But they’re now facing the same challenges. Television could be devastated by devices like Boxee, which could erase millions of dollars in value without building a business, or even having much of a business plan. Book publishing has already faced off against Amazon’s attempt to set prices for its products, much as iTunes did, with some success. And Hollywood may have the influence in Washington to fight piracy, as well as the flexibility to come up with a business model that makes piracy less attractive.

As it turns out, many of the old-media players having the most success in the new-media world ignored the conventional wisdom. The Wall Street Journal and the Financial Times are outperforming other sophisticated newspapers by charging for content. AC/DC became one of the best-selling acts of the last few years without selling music on iTunes. And AMC has won some negotiating leverage as a must-have cable channel by holding back shows like Mad Men from Hulu.

As the price of advertising falls, charging consumers is becoming more important than ever. Newspapers that once offered free content, including the New York Times, have started charging. Record companies have pulled back from advertising-supported music sites. And Comcast’s interest in NBC Universal was based on cable channels like Syfy, Bravo, and the USA Network, all of which charge for programming. The future of business, it turns out, may depend on the old-fashioned strategy of selling something for more than you paid for it.

There are some reasons to be hopeful. Europe, which has a tradition of supporting its culture businesses—and an accompanying suspicion of Le Google—has started to take a more aggressive stance against piracy. Laws aimed at curtailing online copyright infringement in the U.K. and France have not yet had an effect, but their passage has made an important statement that some kind of order ought to apply in the digital world. And by making technology companies take some responsibility for their actions, these laws could bring them to the negotiating table.

In Europe, thinkers on both sides of this issue have found a more receptive audience for more radical solutions, such as a “blanket license” that would make a certain amount of media free with a single payment, much like a cable subscription. Such a system could grow out of private negotiations, a public mandate, or, more likely, some combination of the two. But nothing will happen as long as technology companies have free rein to distribute first and ask questions later.

The tough decisions about the future of online media don’t involve the development of technology; it’s inevitable that computers, bandwidth, and storage will all get faster, cheaper, and more accessible. What’s not inevitable is how that technology is used. In 2010, technology executives started saying that anyone who wanted to limit piracy was trying to “break the Internet.” But the truth is that it’s breaking already. Now—and perhaps not for too much longer—we have a chance to fix it.


[ CHAPTER 1 ]

HOW CONGRESS CREATED YOUTUBE—
AND MEDIA’S BIG PROBLEM

IN MARCH 2007, the former Clinton administration official who helped shape the Internet as we know it finally admitted his policy hadn’t worked.

Hunched over a tabletop microphone at a copyright conference hosted by McGill University in Montreal, Canada, Bruce Lehman talked about the effects of a law hated by most of the academics in his audience. As Clinton’s commissioner of the United States Patent and Trademark Office, Lehman ran the National Information Infrastructure Task Force Working Group on Intellectual Property Rights. Assigned by the White House to set rules of the road for the emerging Internet, he championed policies that became the 1998 Digital Millennium Copyright Act, a law that was supposed to extend copyright to the online world without slowing its growth. Instead, it became a prime example of the law of unintended consequences.

“Unfortunately, at least in some areas, our policies haven’t worked out too well,” Lehman admitted, looking vaguely uncomfortable in a tan jacket and red tie.1 He put some of the blame on music and movie companies that didn’t act quickly enough to develop new business models for the digital age. But considerable blame also goes to the law he helped design.

The Digital Millennium Copyright Act, a compromise between media conglomerates on the one hand and telecom companies on the other, devastated the first group and helped the second soar. As Lehman recommended, the law makes it illegal to circumvent copy-protection technology, such as the encryption on DVDs and some digital downloads, or distribute a tool to do so.2 It also gives “safe harbor” to Internet service providers and some online companies so they’re not liable for copyright infringement based on the actions of users.3 That safe harbor made it easier for sites like YouTube to become valuable forums for amateur creativity. But it also let them build big businesses out of professional content they didn’t pay for.

Until he started working on the Clinton administration’s online policy, Lehman was best known as the first openly gay man to get a high-level government position through the Senate confirmation process. But his role as head of the patent office gave him significant authority. The top U.S. copyright official is the register of copyrights, who works in the Library of Congress, in the legislative branch of government. So Lehman emerged as the closest thing the executive branch had to a “copyright czar.”4

Many of the professors in Lehman’s audience believed the law’s “anti-circumvention” provision interferes with free speech, since it makes it difficult to digitally copy music or movie scenes in order to remix or excerpt them for purposes of commentary. But Lehman was more upset that the music business was dying and other parts of the entertainment industry were facing similar problems, because the anti-circumvention policy he pushed for didn’t make up for the devastation caused by the safe harbor provision to which he reluctantly agreed.

Like most of the government officials he worked with in the Clinton administration, he thought digital technology would help the U.S. media business, not threaten to destroy it.

ALTHOUGH IT MIGHT seem hard to believe now, there was a time when copyright law was of interest mostly to copyright lawyers. It’s a complicated topic, intellectually abstract even to most attorneys. But as digital technology makes it faster and easier to copy music and movies, consumers are more inclined to wonder when exactly they’re breaking the law.

The answers aren’t always obvious. Duplicating a CD may or may not be legal, depending on the purpose of the copy. (DVDs, which have copy protection, are covered by the Digital Millennium Copyright Act.) Many other issues raised by new technology fall into a gray area, and the prohibitive cost of litigation tends to keep some of them there for a while.

In the United States, the Constitution gives Congress the authority “to promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” Over the years, that definition grew to include film and music—first compositions, then recordings. And Congress repeatedly extended those “limited Times,” from twenty-eight years to, in 1976, fifty years after the death of the author.5

In the United States, copyright is primarily an economic instrument, a government-granted monopoly on the right to sell a work—for a limited time and with some exceptions. Until recently, the media business controlled its products by maintaining the exclusive right to copy them—hence, copyright. Depending on the nature of the work in question, this includes the right to reproduce, distribute, perform, and display. When media was distributed physically—on paper or on disc—the first two mattered most and almost always overlapped.

To understand copyright as a monopoly, think of a performer like Bruce Springsteen, whose recordings are owned by Columbia Records under the terms of his recording contract, which assigns those rights to the label. In practical terms, Columbia has the exclusive right to sell his recordings. Since the market has only one legitimate supplier of Springsteen albums, the label can basically set its price. This monopoly is meant to compensate Columbia for investing in Springsteen, who in turn receives royalties as well as marketing and promotional support.6 Like any monopoly, copyright keeps the price of Springsteen albums higher than they otherwise would be, especially if they could be freely transferred online. But the monopoly is very narrow; it doesn’t extend to rock anthems about New Jersey, or even to other artists’ recordings of Springsteen’s songs. And by allowing artists to make money on their work—either by selling it or by making an arrangement with a company that can—copyright gives them an incentive to produce more of it.

Although the logic behind copyright hasn’t changed much, the laws themselves have always adjusted to new technologies, from piano rolls to cable television. Until relatively recently, most conflicts about copyright laws involved companies within, or at least close to, the businesses that depended on them. When songwriters wanted to make sure they received royalties when other performers recorded their compositions—a right they were granted in the Copyright Act of 1909—they faced off against another part of the music business. The opposing companies didn’t challenge the thinking behind copyright, because their own businesses relied on it as well.

The copyright dispute that changed that—and set the stage for the battles over the online world—was Sony Corp. of America v. Universal City Studios Inc., sometimes called the Betamax case. In 1976, several movie studios sued Sony to establish that the company, which did not own a studio itself at the time, would have secondary liability for copyright infringement committed with its videocassette recorder. (Sony’s Betamax was a proprietary technology that quickly lost market share to the VHS.) After eight years of legal battles, the Supreme Court essentially legalized the VCR in a 5–4 ruling that held Sony wasn’t subject to liability on the grounds that the device was “capable of substantial non-infringing uses.”7

The Betamax case was the first major legal issue to set copyright holders against an industry with interests radically different from their own. Beneath all the overheated rhetoric—the Motion Picture Association of America’s chief executive, Jack Valenti, famously said, “The VCR is to the American film producer and the American public as the Boston strangler is to the woman home alone”—the dispute had its roots in an economic conflict very much like the one that exists online today.8 Movie studios wanted to sell films in a format that couldn’t also be used to copy them, such as the LaserDisc technology introduced in 1978. (Whether this could have succeeded in a market without the VCR is hard to know.) Electronics makers realized that consumers preferred—and might pay more for—a machine that could also record movies and television shows.

The Betamax case also shows why secondary liability is both important and controversial. No one disputed that it was illegal to duplicate a store-bought videocassette in order to sell copies, just as no one disputes the illegality of uploading an entire television show to YouTube today. But it’s impractical, if not impossible, to police this kind of private behavior. So although neither Sony nor YouTube would commit direct copyright infringement, rights holders had an interest in holding them liable for secondary copyright infringement. In some cases, when a particular tool can be used for practically anything, this seems absurd: no one seriously suggests that carmakers should be liable if their vehicles are used in robberies. But it seems equally unrealistic to argue that a Web site called the Pirate Bay should have no responsibility whatsoever for the infringement it encourages. No auto manufacturer has ever marketed a product called the Getaway Car, complete with a device that switches license plates while the vehicle is in motion in order to evade police.

The Supreme Court’s Betamax decision also complicated copyright by holding that “time-shifting”—recording broadcast television for later viewing—qualified as “fair use.” The judicial doctrine of fair use provides an exception to copyright law to prevent it from placing undue limits on free speech. It allows journalists, scholars, and artists to quote or excerpt works in order to comment on them. (How much can be taken legally depends on the purpose and length of the excerpt, the nature of the work itself, and its effect on the work’s value.9) By deciding that it also applied to consumers’ use of media, the Supreme Court opened up a range of issues that are still being debated today.

Although many anti-copyright activists refer to fair use as a right, it’s really an affirmative defense to copyright infringement—that is, one that acknowledges the act was committed but maintains that it’s legal. “People who call it a right are just doing that to emphasize their politics,” says David Nimmer, a UCLA Law School professor who with his father wrote Nimmer on Copyright, a treatise that has become the standard reference work on the subject for lawyers.10

As soon as Lehman introduced the idea of an anti-circumvention law in 1994, fair use became a rallying cry for activists who claimed that music and movie companies were trying to restrict it—along with free speech. If it became illegal to crack copy-protection systems, consumers wouldn’t be able to make otherwise legal backup copies for personal use—a reasonable concern for $200 software packages but not really such a big deal for $15 DVDs. More important, some argued, it would be impossible to express ideas by remixing music or quoting text.

Courts have not agreed, since those who want to comment on a work using the work itself can retype a passage of text or record music on tape. When defendants who had distributed the code that unlocks DVDs argued that the Digital Millennium Copyright Act represented an unconstitutional restriction of fair use, the court rejected this as an “extravagant claim.” “We know of no authority for the proposition that fair use, as protected by the Copyright Act, much less the Constitution, guarantees copying by the optimum method or in the identical format of the original.”11 Desirable as it might be, convenience is not a right.

As with the Supreme Court’s Betamax case, the debate over the Digital Millennium Copyright Act was an economic conflict dressed up in rhetoric about rights. On one side were the major labels and studios, at the height of their power and with good connections in the White House. On the other were electronics manufacturers, telecom companies, and Internet idealists—groups that hadn’t yet worked together and didn’t even seem to have much in common. But they would end up influencing the law just as much.

THE INFORMATION SUPERHIGHWAY became important to the Clinton administration’s economic plan even before anyone actually knew what it was. Al Gore was prescient enough to see the potential of technology that could transmit information many times faster than phone lines. But no one knew what data to transmit or who would pay to get it. When Lehman first turned his attention to technology in 1993, only academics and early adopters were online, mostly with university access or dial-up connections. An e-mail address was a sign of sophistication.

In Clinton’s vision, the manufacturing jobs that would be lost to trade deals like the North American Free Trade Agreement would be replaced by better opportunities in the United States. Lehman and the administration assumed that many of those jobs would come from the rapidly expanding global market for American-made entertainment. Other countries would manufacture machines; the United States could make the music, movies, and video games they played.

“They had a vision of where the country should be going as we entered the twenty-first century,” Lehman says today. “It was about trying to create an economic policy that would be good for my country, and hopefully others too—to have an economy that wasn’t just based on backbreaking physical labor but on the fruits of the mind.”

People tend to think of the Internet as a group of private Web sites governed by consensus and computer code. But the U.S. government provided some of the science, funding, and vision.12 Even after the Internet was essentially privatized in the mid-1990s, a 1998 law prohibited federal, state, and local governments from taxing it.13 These decisions were made to encourage commerce, and Lehman moved in the same direction. He thought online networks wouldn’t attract a mass audience without mainstream music and movies, so he pushed the anti-circumvention provision to make major labels and studios comfortable doing business online. “It wasn’t the lobbyists who came to us,” he says. “It was an initiative of the Clinton administration and of mine.”

Technology entrepreneurs like to cast entertainment executives as out of touch with the new digital reality—old white guys who have secretaries read them their e-mail. Some are. But their Washington lobbyists started preparing for the digital world in 1994, when even the hippest prognosticators didn’t know what the future would look like. That year Peter Gabriel made the cover of Wired for his role in defining the future of music—by releasing a CD-ROM.14

With Lehman’s support, music and film companies started lobbying Congress to protect their interests. The movie studios wanted the DVD format they were developing to be illegal to hack. Record labels were even more involved, and they pushed for legislation that would require “Webcasters” to pay for recordings they played online, even though traditional radio stations only paid songwriters.15

Lehman laid out his agenda for online copyright regulation in July 1994 with A Preliminary Draft of the Report of the Working Group on Intellectual Property Rights, unofficially known as the Green Paper. The proposed anti-circumvention policy caused a stir in the Silicon Valley start-up scene, which reacted as though the new guy from the corporate office confused his computer’s CD-ROM tray with a cup holder: Don’t these guys know that information wants to be free? But the Green Paper got much more attention in Washington for the way it began to define what would legally count as a copy. In the normal course of data traffic management, Internet service providers often “cache” temporary copies of files to make their networks run faster. Although individuals don’t use these copies, the paper made telecom company lawyers realize that they could still be covered by copyright.

“The Green Paper was a surprise because, as I recall, it described the Internet as one giant photocopy machine,” says Sarah Deutsch, an associate general counsel at Verizon. “It came to my attention because we were doing all the things it said they would hold us responsible for, like caching. It proposed that every temporary copy would be an infringement.” The paper implied that Internet service providers would need permission to make these copies—in effect, to manage the flow of data on their own systems. Apart from any ideological debate, telecom companies argued—quite reasonably—that this would stall the growth of the Internet. If they couldn’t run their networks efficiently, why would they invest millions of dollars to wire the country with broadband access?

The telecom companies soon had another cause for concern. In February 1995, the Church of Scientology sued the Internet service provider Netcom after a former minister posted copyrighted documents on an online bulletin board Netcom hosted.16 Since the documents had some legitimate news value, their publication could be considered fair use, and the case rallied online activists, who warned that copyright laws could be used to suppress free speech. Telecom companies were more concerned about how the court’s decision might affect their business. (Netcom and the Church of Scientology eventually settled out of court.) And they grew even more worried after a 1996 circuit court decision held that a flea market had secondary liability for sales of counterfeit recordings that took place there.17

With both media and telecom companies pressing Congress to define rules for copyright online, legislators were ready to listen in September 1995, when Bruce Lehman’s group released a second draft of its recommendations: The Report of the Working Group on Intellectual Property Rights, also known as the White Paper. At least initially, Congress was more responsive to the entertainment industry. Senators Orrin Hatch (R-Utah) and Patrick Leahy (D-Vt.) championed the National Information Infrastructure Copyright Protection Act of 1995, which would have made it illegal to circumvent copy protection, and a similar bill was soon introduced in the House of Representatives. At first, their prospects for passage looked promising.

“That was the high point of our ability to enact legislation to deal with challenges to copyright,” says Fritz Attaway, then the senior vice president for government relations at the Motion Picture Association of America (MPAA). “We were well organized. We had tremendous support from the administration, Bruce Lehman in particular. We had Orrin Hatch as chairman of the Senate Judiciary Committee, who took a personal interest. And we had Jack Valenti.” A former special assistant to Lyndon Johnson who had run the MPAA since 1966, Valenti was one of the most influential lobbyists in Washington until his 2004 retirement.

Telecom and electronics companies weren’t exactly powerless, though. Worried that an anti-circumvention law would limit the ability of its member companies to sell devices like DVD duplicators, the Consumer Electronics Association (CEA) lobbied against the law. Galvanized by the risk to their business, telecom companies asked their supporters in Congress to insert language in the National Information Infrastructure Copyright Protection Act to protect them from copyright liability and, when that effort failed, to keep the bill from moving out of committee. In an attempt to negotiate a compromise, Congressman Bob Goodlatte (R-Va.) organized a series of meetings between the two sides in the spring of 1996. But the telecom companies managed to block the bill and fundamentally change its successor.

THE ONGOING LEGAL struggle between technology companies and media conglomerates has always been characterized as one of small start-ups challenging established giants. “If you look at copyright as a whole, you had a phenomenal lobby without pushback from anybody, except a little bit from us and a handful of law professors,” says the CEA’s chief executive, Gary Shapiro. “We’re David and the content industries are Goliath.”

Not exactly. The Recording Industry Association of America (RIAA) and especially the MPAA do have enormous influence in Washington, both from the money they donate and from the perception of glamour associated with their respective industries. But the computer business had an aura of innovation, and the CEA funded and ran an ersatz consumer group, the Home Recording Rights Coalition, which could generate letters to Congress. And the telecom industry, which deals with a dizzying array of federal regulations, outspends the music and movie businesses by a significant margin. They all found common cause with activists and library organizations, which framed the debate over the bill as a struggle for free speech. When Congress began debating the proposed bill, Verizon’s Deutsch says, “they woke up a sleeping giant.”

In a January 1996 Wired article about Lehman’s proposals, the legal scholar Pamela Samuelson wrote, “Lehman aims to be the sheriff who will kick those anarchic digital cowboys off the Net and make the electronic frontier safe for businesses that want to set up shop there.”18 But Samuelson didn’t note that the bill’s opponents also wanted to make the Internet safe for businesses—they just happened to be different businesses. Plenty of activists wanted information to be free so they’d have an easier time selling computers, Internet access, or online advertising.

Some of the rhetoric was far more radical. In February 1996, the Grateful Dead lyricist turned digital activist John Perry Barlow published “A Declaration of the Independence of Cyberspace.”19 Barlow was reacting to the Telecommunications Act of 1996, which had plenty of faults. But he came up with one of the more overblown manifestos in the history of the Internet, which is no small distinction:

Governments of the Industrial World, you weary giants of flesh and steel, I come from Cyberspace, the new home of Mind. On behalf of the future, I ask you of the past to leave us alone. You are not welcome among us. You have no sovereignty where we gather.

We have no elected government, nor are we likely to have one, so I address you with no greater authority than that with which liberty itself always speaks. I declare the global social space we are building to be naturally independent of the tyrannies you seek to impose on us.20

The “Declaration” went on in that vein, mixing the wide-eyed utopianism of the New Left’s 1962 Port Huron Statement with the didactic tone of John Galt’s climactic speech from Atlas Shrugged. Since Barlow didn’t have any particular authority to represent the online world, his declaration had the same legal impact as a few college kids declaring their university a nuclear-free zone. But he tapped into a powerful strain of Silicon Valley libertarianism that rejects any form of Internet regulation—except, in most cases, when it happens to help the technology business itself.

Whatever its logical flaws, Barlow’s thinking became influential in shaping the idea of “online rights” as somehow distinct from those in the physical world, a concept that lacks much real legal support. In 1990, Barlow had started the Electronic Frontier Foundation with the activist John Gilmore and Mitch Kapor, who had designed the early PC program Lotus 1-2-3 and founded the Lotus Development Corporation. The organization was founded to defend civil liberties online, it works to protect privacy and free speech, and it maintains more independence from big technology companies than most other online advocacy groups. But it also came to see copyright as a barrier to free expression and to litigate against measures to protect it online.

Copyright does impose some limits on free speech, since it prevents individuals from using published works, except for purposes covered by fair use. But in the United States, which places a greater emphasis on freedom of speech than most Western countries, courts have consistently held that the two need to be balanced—partly because copyright also encourages free speech. “The Framers intended copyright itself to be the engine of free expression,” according to the majority opinion written by Justice Sandra Day O’Connor in a 1985 Supreme Court case. “By establishing a marketable right to the use of one’s expression, copyright supplies the economic incentive to create and disseminate.”21

One reason the Digital Millennium Copyright Act inspired so much opposition was that Hollywood was also pushing Congress to again extend copyright protection. After the term of copyright was lengthened to fifty years after the death of an author in 1976, Disney and other studios lobbied for the 1998 Copyright Term Extension Act, which added another twenty years. (It would also lengthen the protection for works of corporate authorship, such as movies, from seventy-five to ninety-five years.) Since the law would keep Disney’s early cartoons from passing into the public domain, opponents derisively called it “the Mickey Mouse Protection Act”—with considerable justification, since it was a giveaway to Hollywood. The law, signed in October 1998, didn’t do much for media companies other than Disney, since there isn’t much of a market for movies or music that old. And it’s hard to say how much it even did for Disney, since Mickey Mouse’s likeness would still have trademark protection after the cartoons were no longer covered by copyright.

One thing the law did do was give the moral high ground to activists like Samuelson, who wanted to weaken copyright in other ways. Technology and telecom companies were happy to take the side of public interest groups fighting against large corporations, a strategy that had its roots in the Consumer Electronics Association’s creation of the Home Recording Rights Coalition in 1981. It framed an industry dispute in terms of public interest, and this tactic has been remarkably effective ever since. Even if you believe that the Consumer Electronics Association happens to sometimes serve the public’s interest, it’s hardly a public interest organization.

“I represent both the technology side and the library side, and there’s a symbiotic relationship,” says Jonathan Band, the counsel for the Library Copyright Alliance, who has also worked for technology companies. “You always want to say what you’re doing is in the public interest and not your own mercenary interest. So [the fair use ideologues] were obviously very helpful for the technology companies.” Later, technology companies would return the favor with significant funding for organizations that work to loosen copyright laws.

“The principal opposition [to the bill] really came from the Consumer Electronics Association, which has always opposed copyright, and the telecom companies, which didn’t want to be bothered with paying attention to content,” Lehman says. Their strategy worked. The bill stalled.

WHEN THE TECHNOLOGY business stymied Lehman’s efforts in Washington, he changed the battleground. The Clinton administration had also charged him with leading the U.S. delegation to the World Intellectual Property Organization (WIPO) in Geneva, which was itself starting to look at how to update copyright law for the digital age on an international level. So he brought his ideas there, figuring he’d have an easier time, since WIPO had historically only attracted representatives from copyright industries like film and music.

“I perceived that there was an opportunity to take these treaties and turn them into something that would be to our advantage,” Lehman says. “We went to Geneva and started to make a deal.”

By the end of 1996, when negotiations happened in earnest, the telecom companies had followed. “For the first time, you saw all of these communications companies show up in Geneva,” Verizon’s Deutsch says. It was new territory for them. Deutsch remembers marveling that WIPO changed the carpets in the elevators daily. Chimes announced the beginnings of meetings, which took longer than expected. Since the negotiations took place in December, “we called it the miracle of Hanukah,” Deutsch jokes, “because at WIPO they could take a day of process and make it last eight days.”

Among other things, the WIPO Copyright Treaty signed at the end of 1996 required countries to pass the kind of anti-circumvention laws Lehman wanted. That put pressure on Congress to sign a bill that enacted the treaty. As anti-copyright activists point out, this is a common way of extending intellectual property protections, and they now have their own lobbyists at international bodies like WIPO.

In the summer of 1997, the Senate and the House of Representatives each introduced a pair of bills: one to implement the WIPO treaty and another to give Internet service providers safe harbor.22 Neither had the votes to pass alone, so the two sides jousted for advantage. In September 1997, when the House Judiciary Committee’s Intellectual Property Subcommittee held hearings about online liability for copyright infringement, Johnny Cash spoke about online music piracy, and Jack Valenti argued that a U.S. delay in implementing the WIPO Copyright Treaty would set a bad example for other countries with economies that didn’t rely as much on intellectual property.23 As influential as Valenti was, however, he met his match in Roy Neel, a former aide to Vice President Al Gore who
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