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Main Characters

Oscar Pistorius – the country’s most successful Paralympics athlete

Reeva Steenkamp – successful model, LLB graduate, Oscar’s fiancée

Prosecutors

Gerhardus Cornelis (Gerrie) Nel

Andrea Johnson

Defence Counsel

Barry Roux SC

Kenny Oldwage

Judges

Justice Cachalia – justice of appeal in the Supreme Court of Appeal

Justice Plasket – justice of appeal in the Supreme Court of Appeal

Justice Leach – justice of appeal in the Supreme Court of Appeal

Justice Madlanga – justice in the Constitutional Court

Justice Masipa – presiding judge in the trial court

Ms J. Henzen-Du Toit – assessor in the trial court

Mr T. Mazibuko – assessor in the trial court

Justice Seriti – justice of appeal in the Supreme Court of Appeal

Witnesses 

Pieter Baba – security guard at Silver Lakes Country/Silver Woods Country Estates

Mr Maluleka – security guard at Silver Lakes Country/Silver Woods Country Estates

Michelle Burger – resident of Silver Stream Estate, adjoining Silver Woods Country Estate

Charl Johnson – Michelle Burger’s husband

Darren Fresco – friend of Oscar’s

Michael Hlengethwa – Oscar’s next-door neighbour

Rontle Hilary Hlengethwa – wife of Michael Hlengethwa

Rika Motseki Motshuane – Oscar’s other next-door neighbour

Sean Rens – dealer in firearms

Professor Gert Saayman – pathologist (performed post-mortem examination)

Johan Stander – resident of Silver Woods Country Estate– a friend of Oscar’s

Carise Stander – Johan Stander’s daughter

Johan Stipp – radiologist, resident of Silver Woods Country Estate – behind Oscar’s house

Annette Stipp – wife of Johan Stipp

Samantha Taylor – Oscar’s ex-girlfriend – friend of Darren Fresco

Estelle van der Merwe – resident of Silver Woods Country Estate, in front of Oscar’s house

Police Officers 

Captain Christian Mangena – ballistics expert

Captain François Moller – forensic specialist (electronics)

Warrant Officer H.A. Maritz

Captain F.S. Moller

Colonel I.G. van der Nest

Lieutenant-Colonel G.S. van Rensburg – senior police officer

Captain BM van Staden – police photographer

Colonel Johannes Vermeulen – ballistics expert

Defence Experts

Professor Jan Botha – pathologist

Professor Elton Derman – medical doctor, sport and exercise medicine practitioner

Roger Dixon – former police forensic expert

Doctor Meryl Foster – medical doctor, psychiatrist

Ivan Lin – electrical engineer, acoustic specialist

Professor Aina Christina Lundgren – medical doctor, specialist anaesthetist

Yvette Ingrid van Schalkwyk – social worker, probation officer

Petrus van Zyl – Oscar’s manager

Mr Gerald Versveld – orthopaedic surgeon – Oscar’s surgeon since Oscar’s infancy

Thomas Wolmarans – former police ballistics expert

Court-appointed Expert

Professor J.G. Scholtz – psychiatrist on court-appointed panel
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If liberty means anything at all, it means 

the right to tell people what they do not want to hear.

George Orwell – British Novelist

I was in Pretoria the night Reeva died.

I knew from the outset that there were only two possibilities. The thought did not cross my mind that an intruder might have killed Reeva because the first reports about the incident had made it clear that Oscar had shot Reeva. It was, therefore, either a case of a tragic accident or a case of gender-based violence of the femicide kind, now known as GBVF. And so it turned out to be. The trial became a contest between two versions of the incident. According to Dr Johan Stipp, Oscar had said, within minutes of the shooting:


I shot her; I thought she was a burglar, and I shot her.


A week later, the prosecution came up with its own version, namely that there had been 


an argument, non-stop fighting and loud talking between 02:00 and 03:00 between Oscar and Reeva before Oscar put on his prostheses and walked 7 metres to fire his gun at Reeva.


On the day Oscar was acquitted of murder but convicted of culpable homicide, the National Prosecuting Authority released a media statement:

12 Sep 2014


The National Prosecuting Authority (NPA) of South Africa respects the findings of the court today. However, it is important to mention that from the very beginning the prosecutors held the view that there was sufficient evidence to secure a successful prosecution on the charges that were preferred against the accused.

We respect the court’s decision to convict the accused of culpable homicide, which is in fact a serious crime. We are, however, disappointed that we were not successful in securing a conviction on the original charge of premeditated murder, negligent discharge of a firearm and possession of ammunition.

The NPA will wait until the matter is concluded and will then comment on any further legal steps that might be envisaged.

Furthermore, the NPA is satisfied with the manner in which the prosecution team prosecuted the case. They displayed the highest degree of professionalism and their ethical conduct could not be faulted throughout the trial. They have served as good ambassadors for the National Prosecuting Authority of South Africa and the fight for justice.


These assertions in the NPA’s media release will be tested against the backdrop provided by Section 35(3) of the Constitution, which provides that everyone is entitled to a fair trial. What constitutes a fair trial is not defined, but it includes several principles that are relevant to the analysis that follows in this book, for example:


(i)  The prosecution may not pursue a case for which it has no support in reliable and admissible evidence against an accused.

(ii) The prosecution must timeously disclose to the accused all evidential material in its possession to ensure that the accused is not ambushed by unheralded material.

(iii) The prosecution may not employ unfair or unethical methods in cross-examining the accused or defence witness.

(iv)  Advocates must respect the dignity of the witness and the court must protect it.

(v)  The court hearing the trial or any appeal must give the parties a fair hearing and give a verdict on the real issues in the case. A failure to do so will render the judgment a nullity and “non-judgment”.


How these principles played out in Oscar’s trial and the appeals that followed are placed under the loupe in the several parts of the book as follows:

	Reliable and admissible evidence: Parts I and II

	Non-disclosure and cross-examination: Part III

	Judgment on the central issue: Part IV

	Epilogue: Part V
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​​DISCLOSURES AND DISCLAIMERS

[image: ]


	I did not use AI in the research or writing. 

	I did not elicit or receive any information from any member of the Pistorius or Steenkamp families or anyone who represents them.

	I have met only three persons related to the case:  	The prosecutor went to the same high school as I did, but more than a decade later. I also once acted for him in an application to set aside a subpoena.

	Oscar’s aunt attended the same high school but was a year ahead of me and I only met her a decade later when she was the receptionist at my GP.

	And I once appeared before Justice Leach in a trial about a fire in the Eastern Cape, a one-day affair that was settled after lunch on the first day. 



	My research was restricted to: 	the transcript of the evidence,

	the judgments delivered by Justice Masipa in the trial court, 

	the judgments delivered in the Supreme Court of Appeal,

	legal articles and textbooks,

	as well as some illuminating judgments in the local courts and in other jurisdictions.



	The photographic or other exhibits were not accessed because they are deemed unhelpful. (Neither the trial court nor the appellate justices found them to be useful.)


NOTES: 

Footnotes and references are inevitable in a book of this nature, but will be kept to a minimum and may be avoided altogether by readers who are not interested in the abode of the legal authorities referenced in the text.

Page numbers will be provided when referring to or quoting from the trial record, and paragraph numbers in judgments will be given in brackets as (...) or [...]. Those numbers will follow the quoted text.

Quotes in the text are from the record of the proceedings prepared by the official transcribers at the end of each day of the trial. Some but not all grammatical, spelling and other inconsequential errors in that record and in some judgments and legal articles were corrected for the sake of clarity and consistency. Some witnesses spoke Afrikaans and their evidence was interpreted into English, though not always perfectly. Some Afrikaans-speaking witnesses testified in imperfect English. 

Oscar and Reeva will be referred to by name since that is how they were known to the nation, without intending to convey either familiarity or disrespect. Everyone else will at first be referred to by their name and surname, and thereafter by surname only, preceded by the appropriate Mr, Ms, Mrs, Dr and so on, and to police officers by their rank. 

The prosecutor and defence advocate who took centre stage during the trial will be referred to by their respective roles rather than by name, and judges by their title and surname.

For the record: When I criticise an advocate or a judge, the reader must assume that such criticism is made with due deference to their respective offices and roles under the Constitution, and that malice or dishonesty is not attributed to anyone.

The opinions expressed in this book are my own and do not necessarily reflect those of my publishers.

Chris Marnewick SC, PhD

Auckland, 2026
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​I - THE PROSECUTION CASE - RATIONAL, CONSISTENT, EVIDENCE-BASED?
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Rumour is a pipe

Blown by surmises, jealousies, conjectures,

And of so easy and so plain a stop

That the blunt monster with uncounted heads,

The still-discordant wavering multitude,

Can play upon it.

William Shakespeare Henry IV, Part 2 induction, l. 16-20
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​1 In the Beginning:
Two Opposing Theories
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The broad mass of a nation ...​[1]

The Big Lie in the title is the construct in the public mind that Reeva had been killed by Oscar during a rage-type murder in an intimate relationship. 

The early morning news announced that Oscar had shot Reeva in his Pretoria home, believing her to be an intruder. By late afternoon, the narrative had shifted: A police spokesperson announced that the police were investigating the case as one of domestic violence, now known as gender-based violence or GBV. That announcement gave birth to the Big Lie theory. 

People naturally tried to make sense of what they heard on the news and then took sides. It had to have been an accident, or a case of GBV. One or the other. The GBV narrative gained traction due to the announcement that the police were investigating the case as one of GBV. It was enhanced by rumour, innocuous banter, crude jokes, speculative chats on social media, and no small amount of prejudice that quickly grew into condemnation and hatred. At its heart, though, it was based on ignorance of the evidence. 

The Big Lie was a construct of the imagination. It was self-created by minds that prematurely drew an incorrect conclusion from disparate pieces of information from a variety of sources. Minds filled the blanks with what they wanted to believe. That scenario became part of the nation’s collective consciousness and the main topic of discourse in its coffee shops, at its barbeques and on social media.

And like a noxious, invisible gas, it penetrated the mass mind.

Over time, a large number of Oscar jokes and memes developed. TIME, a weekly publication that is distributed around the world, portrayed Oscar on its cover on 11 March 2013 and superimposed the following words over a bare-chested Oscar in running shorts and on his prostheses:

MAN

SUPERMAN

GUNMAN

Gunman is a widely understood word meaning armed attacker, hired killer. 

In another publication, Oscar was again depicted bare-chested and on his prostheses:


THE

SHOOTING 

STAR

AND

THE

MODEL


Elsewhere Oscar was shown, pistol in hand and in his athletics gear, as a Halloween costume, the creator of the meme asking:


This is either the best or the worst Halloween costume ever!??


A smiling Oscar, long-barrelled revolver in hand, is shown as an attempt at a news headline:


Oscar Pistorius

Made it to the 

Paralympics

As A Starter


Another joker asked and answered a question:


EVER PLAY THE OSCAR

PISTORIUS DRINKING GAME?

WHEN YOUR GF GOES TO THE BATHROOM, 

YOU TAKE SIX SHOTS.


A persistent poster on local social media alluded to the female genitalia by referring to Oscar as:


Poestorius


Another one thought he was original when posting:


Oscar Pistorius has no leg to stand on.


These, and a plethora of similar jokes and memes that are too vile to repeat, were merely the tip of the iceberg of abuse and misinformation to which Oscar was being, and is still being subjected, and on which the Big Lie thrived.

The prosecutors assigned to the case, on the other hand, had to make an objective assessment of the incident. Unlike the adherents and proponents of the Big Lie scenario, they were bound by the law defining their role and their obligations, and the rules of evidence and ethics. Their decision-making process limited them to evidence that was reliable and admissible. They came up with an answer similar to the Big Lie, namely that Oscar and Reeva had been fighting before the shooting, a theme they would later develop more fully, suggesting reasons for the fighting and a motive for murder.

Two parallel trains of thought developed and came to be independently pursued. The Big Lie ran without restrictions on its own track, gaining speed. Alongside, but on its own track, the prosecution headed to a bail application and a trial, bound on all sides by legal rules. Eventually, their track would take them as far as the court of appeal and even to the Constitutional Court.

There is no evidence that the adherents and promotors of the Big Lie influenced the prosecution in its decision-making or in its conduct of the proceedings. The converse would soon prove to be the case: The prosecution’s resolute pursuit of its own theory – an hour-long argument, non-stop fighting and loud talking – was seen by members of the public as support for their Big Lie scenario.

What is clear, however, is that the Big Lie scenario and the prosecution’s theory presented similar if not identical answers to the underlying question: Which was it, an accident or GBV?
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​2 Bail
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Facts are stubborn things; and whatever may be our wishes, 

our inclinations, or the dictates of our passions, 

they cannot alter the state of facts and evidence.

John Adams – Argument for the Defence

A week after the incident, Oscar was still in custody. He applied for bail.

The hearing commenced before Chief Regional Court Magistrate Desmond Nair on 20 February 2013, one week after the incident. The prosecution argued that Oscar was a flight risk, that he had money and property in Italy, and that he was facing life imprisonment.

Two journalists, Barry Bateman and Karyn Maugham,​[2] attended the hearing and posted their tweets directly on the internet. News24.com reported them as events in the courtroom unfolded. What the public learned about the incident came directly from the courtroom, and what they learned confirmed in many minds the Big Lie construct they had already formed and from which they could not be divorced.


Prosecutor: Day 1: 09:49 The State has only its version of the facts. The applicant has not furnished a version of the facts.

09:56 Pistorius got up, put on his prostheses and walked 7 metres to fire his gun.

Day 2: 10:14 The State is in possession of a statement that there was an argument.

10:15 We have a witness who says she heard non-stop fighting between 02:00 and 03:00. [emphasis provided]


Detective Warrant Officer Hilton Botha, the investigating officer, testified:


Detective Botha: Day 2: 10:21 We know he has offshore accounts and property in Italy.

11:40 We found 2 boxes of testosterone, needles [and] injections in a cabinet.

11:54 We have a witness statement saying she heard what sounded like fighting, loud talking, from 02:00 to 03:00.

11:55 We have a statement from a person who said that the lights at the house were on. He heard gunshots, went to his balcony. He said he heard a female screaming, and then another couple of shots. [emphasis provided]


The following emerged during defence counsel’s cross-examination of Detective Botha:

Barry Bateman’s Twitter feed:


11:54 Botha – We have a witness statement saying she heard what sounded like fighting, loud talking from 02:00 to 03:00.

The witness’s house is 600 metres from the house. Gasps from the public gallery. Roux: Do you think that’s fair?

12:03 Lawyer Roux hits back at the State’s claims that athlete failed to give version of shooting, Botha concedes Oscar did.

Botha confirms Oscar said on scene issue of burglar. [emphasis provided]


Karyn Maugham’s Twitter feed:


12:17 Roux – This testosterone, let’s put it in context – what’s the name of the medication? Botha can’t say.

12:18 Roux – “It’s not a steroid and it’s not a banned substance.”

12:24 Roux – I put it to you that Reeva’s bladder was empty, and it could not be as a result of perforation and leaking ...

12:25 Roux – Will you accept that is consistent with someone getting up at three o’clock in the morning to empty their bladder?

12:39 – Botha admits that he told Oscar Pistorius’s lawyer and family that he didn’t believe bail should be opposed ...

12:43 Roux – There were no signs of an assault on Reeva’s body and no signs of her defending herself from assault? Botha: That’s correct.

12:44 Roux – Is there anything you found that is inconsistent with Pistorius’s version of events? Botha admits not.

14:03 Roux – Let’s cut it short ... There is no house in Italy. There is, however, an account that he forgot about in Brunswick, Carolina. A dormant account set up in 2002.

14:04 Roux – That [offshore] account is not the account of the applicant and he can’t draw money from it. Botha: That could be possible.


The live tweeting of events in the courtroom gave the nation its first insight into the events that had taken place at Oscar’s house and into the prosecution’s case against him. According to what the prosecutor and the detective told the court, the main components of the prosecution case at that time were as follows:


(i)  There was a witness who had heard an argument

(ii)  and non-stop fighting and loud talking from 02:00 to 03:00.

(iii)  There was a witness who had seen that the lights in the house were on

(iv)  and heard gunshots,

(vi)  and a female screaming,

(vi)  and another couple of shots.

(vii)  Oscar had got up, put on his prostheses and walked 7 metres to fire his gun.


Neither the prosecutor nor the investigating officer had claimed that the argument, non-stop fighting and loud talking referred to in points (i) and (ii) above had taken place at Oscar’s house. They could not because, as the court would later find, the witness could not link what she had heard to Oscar’s house.

Detective Botha’s admission that he had found nothing that was “inconsistent with Pistorius’s version of events”, at this early stage of the matter, exposed the prosecution’s theory as without substantive proof in the evidence. In logic, if what the witness who said that she had heard an argument, loud talking and fighting could, or did not, link that to Oscar’s house, the detective could and would not have made that concession. 

The two opposing theories of the case – accident or GBV – had this in common: They agreed that Oscar’s conduct was unlawful. But they disagreed about the element of murder known as dolus or mens rea. Murder has five legal elements which must be proved for a conviction, namely that:

	the accused

	unlawfully and

	intentionally 

	killed 

	another person.


In Oscar’s case, only element number (iii), in Latin known as dolus or mens rea, was in issue between the prosecution and the defence.

There are three forms of dolus, but only two of them are relevant to the discussion that follows: The first is dolus directus, which the prosecution contended was present because, so the argument went, Oscar had deliberately targeted Reeva. As an alternative, the prosecution argued that dolus eventualis was present. For dolus eventualis to be proved, the prosecution must produce evidence that (i) the accused foresaw that his act might kill a person; (ii) reconciled himself with that result; and (iii) proceeded with the act knowing that what he was setting out to do was against the law. This last aspect, called knowledge of the unlawfulness of the act, would become a major bone of contention in the courts.
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​3 The Role of the Prosecutor and the Law
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[He] is in a peculiar and very definite sense

the servant of the law.

US Justice Sutherland – Berger v United States

The prerequisites for the exercise of the power of the State to prosecute an accused are there to protect the individual. The National Prosecuting Authority (NPA) and its prosecutors are bound to exercise their powers and perform their functions within the confines of the law, including the Constitution of 1996, the National Prosecuting Authority Act 32 of 1998, and various judgments of the courts. Section 35(3) of the Constitution guarantees that-


Every accused person has a right to a fair trial ...


Prosecutors are further obliged to act within the boundaries of the laws relating to evidence and procedure, and within the rules of ethics embodied in the NPA Code of Conduct, the specific code of conduct for prosecutors.

Without these protections, the constitutional rights to life, freedom, association and property would be empty, and the citizenry would be subject to arbitrary and oppressive conduct by the machinery of the State.

As a starting point, this recent statement by Shamila Batohi, the National Director of Public Prosecutions, may serve as a summary of the constitutional role of, and approach adopted by, that office:


Prosecutors lead efforts to uphold the rule of law, but to maintain public confidence, our decisions must be rational, consistent and evidence-based.​[3] [emphasis provided]


The principles set out in the underlined words will henceforth be referred to as the Batohi principles. In this context, rational means: 


based on, derived from, reason or reasoning, agreeable to reason: reasonable, sensible; not foolish, absurd, or extravagant. (Oxford English Dictionary s.v. rational)


Rationality is a fundamental requirement for valid government action under the Constitution. It is known as the legality principle.​[4]

Consistent means: congruous, compatible, constantly adhering to the same principles of thought or action. (OED s.v. consistent)

Evidence-based literally means based on evidence. In the case of the decision-making processes of a prosecutor, it means basing the decision on reliable observations made by credible witnesses. This is an objective measure.

While the three Batohi principles are stated as if they were separate requirements, they also function as a unit. Rationality, for example, cannot be separated from the evidence-based requirement. They are two sides of the same coin, so to speak. And a decision or conduct which is not consistent with decisions and conduct in similar cases, or with the evidence, cannot be said to be either rational or evidence-based, and may amount to an unlawful exercise of power.

[image: P44#y1]
The law underpinning the Batohi principles is found in the Constitution,​[5] the NPA Code of Conduct​[6] and the general principles of the law of evidence and procedure. The NPA Code of Conduct, for example, provides the following: 
Role in the Administration of Justice


D.1. Prosecutors should perform their duties fairly, consistently and expeditiously and – 

(d) in the institution of criminal proceedings, proceed when the case is well-founded upon evidence reasonably believed to be reliable and admissible, and not continue a prosecution in the absence of such evidence ... [emphasis provided]


Furthermore, it is a principle universally accepted in countries using the British model of administration of justice that a prosecutor represents the State in a criminal trial. The corollary of this principle is that a prosecutor does not represent the victim or the victim’s family in a criminal trial. In Van der Westhuizen,​[7] appellate Justice Cloete made that clear when, referring to decisions in Canada,​[8] South Africa,​[9] England,​[10] Australia​[11] and Ireland​[12], he explained that: 


[I]t is the obligation of a prosecutor firmly but fairly and dispassionately to construct and present a case from what appears to be credible evidence, and to challenge the evidence of the accused and defence witnesses with a view to discrediting such evidence, for the very purpose of obtaining a conviction. That is the essence of a prosecutor’s function in an adversarial system and it is not peculiar to South Africa. [emphasis provided] 


Justice Cloete quoted a telling passage in the Canadian case of Boucher,​[13] where the Canadian court had said: 


It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain a conviction; it is to lay before the jury what the Crown considers to be evidence relevant to what is alleged to be a crime ... The role of prosecutor excludes any notion of “winning or losing”; his function is a matter of public duty than which in civil life there can be none charged with greater personal responsibility. It is to be efficiently performed with an ingrained sense of the dignity, the seriousness and the justness of judicial proceedings.​[14] [emphasis provided]


Justice Cloete also quoted US Supreme Court Justice Sutherland’s opinion in Berger, an important decision serving as a guide for prosecutors elsewhere in the English-speaking world:


The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such he is in a peculiar and very definite sense the servant of the law, the two-fold aim of which is that guilt should not escape or innocence suffer. But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.​[15] [emphasis provided]


The following principles may be distilled from Van der Westhuizen and the authorities referred to by Justice Cloete:


(i)  A prosecutor must be impartial and act in good faith.

(ii)  The purpose of a criminal trial is not to obtain a conviction but to place relevant evidence before the court.

(iii)  The role of a prosecutor excludes any notion of winning or losing.

(iv)  A prosecutor is obliged to present the case fairly and dispassionately.

(v)  A prosecutor may not strike foul blows.

(vi)  A prosecutor is not the representative of an ordinary party to the dispute.


Both Van der Westhuizen and the NPA Code of Conduct emphasise the evidence: it has to be reliable and admissible, and in order to be reliable, the witness concerned has to be credible. This alludes to the rationality and evidence-based components of the [image: P44#y1]
Batohi principles.
The prosecution’s decisions and conduct may now be tested against these principles.

During the bail application a week after the events in Oscar’s house, the prosecution stated its theory of the case, namely that Oscar was guilty of the premeditated murder of Reeva. It based its theory on a handful of facts for which it said it had a witness:

	an hour-long argument

	non-stop fighting

	and loud talking


It also added a conclusion drawn by the prosecutor from an undisclosed source or sources, namely that:


Pistorius got up, put on his prostheses and walked 7 metres to fire his gun.


The prosecution’s theory, although it did not explicitly state it to be so during the bail proceedings, was that all this fighting, arguing and loud talking must have taken place at Oscar’s house. Without the infusion of the at-Oscar’s-house contribution to its theory, the prosecution would have had no basis for the charge of premeditated murder and would have had to rely on Oscar’s version of the events, coupled with any additional facts that might be gleaned from circumstantial evidence. The prosecution’s theory was, emphatically and exclusively so, from beginning to end, that Oscar had murdered Reeva with premeditation, a crime for which the prescribed minimum sentence was life imprisonment.

The legality of the prosecution’s decision to charge Oscar with the premeditated murder of Reeva demands scrutiny. If the prosecution’s set of facts were proved to be true, Oscar would undoubtedly be guilty of premeditated murder. But what if their propositions of fact were untrue? What then?

The decision to prosecute, and the decision a prosecutor takes with regard to the charges on which an accused is to be indicted, are subject to constitutional control. The legal principles concerned were set out in detail and with reference to judgments of the Constitutional Court and other courts by Justice Gorven in Booysen.​[16] The case is instructive insofar as the test for rationality in the institution of criminal charges is concerned. Justice Gorven said the following:


It [rationality] is a basic threshold enquiry, roughly to ensure that the means chosen ... are rationally connected to the ends sought to be achieved. [para 4 of the judgment]

... the principle of legality nevertheless applies to such a decision [to prosecute]. [para 13]

... the exercise of public power is only legitimate where lawful. [para 14]

... the exercise of public power must be rationally related to the purpose for which it was given. [para 15]

A rational connection means that objectively viewed, a link is required between the means adopted and the end sought to be achieved. [para 15]


After considering the facts, Justice Gorven found that the then Acting National Director of Public Prosecutions​[17] had failed to disclose any evidence implicating Booysen on any of the charges upon which Booysen had been indicted. The decision to prosecute Booysen was, therefore, arbitrary and irrational, and as such offended against the legality principle and the rule of law. What was required for a valid decision to prosecute was evidence which, objectively viewed, justified the prosecution.

The first question to be investigated with regard to the conduct of the prosecution in Oscar’s trial is, therefore, whether there was a rational connection between the evidence available to the prosecution that, objectively viewed, justified the decision to prosecute Oscar on a charge of premeditated murder.

The test is an objective one. What did the prosecution witnesses have to say? And was that evidence reliable and sufficient to justify a charge of premeditated murder?
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​4 Michelle Burger and 
Charl Johnson
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Everything we hear is an opinion, not necessarily a fact.
Everything we see is a perception, not necessarily the truth.
Attributed to Marcus Aurelius – Roman Emperor 

By the time the trial started a year after the bail hearing, the Big Lie scenario had been elevated to gospel status by false reporting not only in South Africa, but worldwide, in places as diverse as the United Kingdom, New York, Hollywood-Los Angeles, Washington, France, and Australia. Print and electronic media and mainstream news channels such as Fox, CNN, BBC and others also joined a chase which had Oscar as its quarry. The Big Lie flourished, fed by posts on social media and news items which stoked the fires with statements such as:


... crushed her skull with a cricket bat before shooting her dead ... skull was crushed ... beaten with a cricket bat before she was shot ... banned drug found at his home ... banned steroids found ... “boxes and boxes” of unopened steroids ... murdered under the influence of performance enhancing substances ... found a sexual stimulant ... argument when Reeva revealed she was pregnant ... the reason that drove him mad. Then he killed her ... surfed porn websites ... guns strewn around his bachelor pad ... narcissistic personality disorder ...​[18]


And much worse. None of this was true.
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In the face of this, the prosecution, apparently unmoved by public opinion, maintained its own evidence-based construct, namely that there had been an hour-long argument, non-stop fighting and loud talking between Oscar and Reeva prior to the shooting. That theory will henceforth be referred to as the non-stop fighting theory or non-stop fighting scenario. It is referred to as a theory because it still had to be proved, by admissible and reliable evidence, to the criminal standard. Put conversely, the prosecution had to prove Oscar’s version false beyond reasonable doubt and that its own version was true beyond reasonable doubt. 
The doors of the court opened to scenes of high drama. A long queue had formed. Television cameras had arrived. A crush of eager spectators had to be ushered through metal-detecting machines. Bags and pockets were searched. Oscar had to be escorted through the throng, television cameras in his face and shouted questions in his ears. There were so many would-be spectators that a second courtroom had to be made available to receive the overflow. The Judge-President had given the media unprecedented access to the courtroom, where they were allowed to film and broadcast the proceedings live, subject to conditions which included that a witness, any witness other than Oscar, could refuse to be filmed.

On news and television channels around the world, the trial was broadcast with the fanfare of Hollywood’s Oscars night. Whether permitting the proceedings to be filmed and broadcast live was a good idea, is outside the ambit of this book.

When everything had settled down in the courtroom, with Oscar in the dock, the prosecutor opened the prosecution case by calling a witness out of turn. Michelle Burger was to paint a scene of bloodcurdling screams and gunshots. She believed those to have emanated from Oscar’s house.

Ms Burger was a lecturer at a local university, holder of a doctorate degree, intelligent, attractive and well-spoken. She was the perfect witness to advance the prosecution case, provided, of course, that her interpretation of her observations matched the objective facts.

Of the five sets of husbands and wives who could testify about what they heard during the night, Ms Burger and her husband, Charl Johnson, were the farthest from Oscar’s house in Silver Lakes Country Estate.​[19] They were in Silver Stream Estate, some 175 metres away. That would be the length of a rugby field from post to post, and then back again across the halfway line to the far 22-metre line.

Something woke Ms Burger and her husband shortly before 03:17 on Valentine’s Day, 14 February 2013. The first thing they heard was screaming: desperate, bloodcurdling screams, and calls for help in two voices. Once fully awake, the couple listened carefully, trying to make sense of the sounds that carried to them.

Ms Burger told the court:


Ms Burger: M’ Lady, just after three I woke up from a woman’s terrible screams.

I sat upright [in] bed and my husband also woke up from the screams. 

My husband jumped up and he went to the balcony. 

I was still sitting in bed and I heard her screams ...

She screamed terribly and she yelled for help.

U Edele en toe hoor ek ’n man ook om hulp roep, hy het drie keer ‘Help’ geskreeu. [This was not interpreted, but means: I then also heard a man calling for help and he yelled “Help” three times.]

I then told my husband that it does not help him standing on the balcony, he must come back into the room and that we should call the security. (28)


NOTE: Page numbers in the transcript of the proceedings are henceforth provided in brackets – e.g., (28). Ms Burger gave her evidence in Afrikaans. Some of it was not translated.

Ms Burger testified about their attempt to call security. They first called a wrong number, phoning Strubenkop Security where they had lived previously. (This call was logged at 03:16.) Her husband dropped the phone and ran back to the balcony.


Ms Burger: I was still sitting in bed. I heard her screams again, it was worse, it was more intense. M’ Lady, she was fearful. It was the worst, it was like a climax. I heard her anguish and I knew something was about ... something terrible was happening in that house. [translation provided]

Just after her screams, M’ Lady, I heard four shots. It was four shots, gunshots that I heard. (30)

The time between the first and the fourth shot was much longer than between the second and the third one.

It was Bang ... Bang, Bang, Bang.

M’ Lady, my husband returned then from the balcony and I was still sitting in bed. 

Then I told my husband that I hope that woman did not see her husband being shot in front of her, because after he screamed help we did not hear him again. (31)

It was a ... very traumatic for me. You could hear that it was blood-curdling screams and ... You cannot translate it in words the anxiousness in her voice ... And fear.

I thought it was a housebreaking, we thought, my husband and I thought that someone was attacked in the house in the Silverwoods. (34-5) [emphasis provided]


Ms Burger had actually said, “Ek was oortuig, ek en my man ...” which translates to, “I was convinced, my husband and I ...” 

Later that day, her husband phoned to tell her that it had been reported on the news that Oscar had thought there was an intruder in his home, and had shot his girlfriend. (36) This came as a surprise to her.


Ms Burger: I told my husband that it could not be, because it is not ... not ... it was not what we heard. (37)


That Ms Burger and her husband thought they had been witnesses to a housebreaking, and to a woman’s husband being shot in front of her, is understandable, given the paucity of the information available to them, but it is a fact that that is not what had happened at Oscar’s house. All Ms Burger and her husband’s interpretation of the sounds they heard proves, is how easy it is to make accurate observations (screaming and explosive sounds), but at the same time to arrive at an incorrect interpretation of the sounds.

Ms Burger’s cross-examination lasted for hours, took the trial into the second day, and spanned 117 pages in the record. (43-160) It should have taken no more than four or five pages. It elicited to only one new fact. That fact, which did not come out during her evidence-in-chief, was apparent from her statement (taken by Captain van Aardt) and was to the effect that she had heard the same voice after the last explosive sound she thought was a gunshot.

Under cross-examination, she testified as follows:


Ms Burger: It was during the shots that I heard her ...

And just a moment after the shots, I heard the woman’s voice fading away. (56-7)

I confirm that just after the last shot, I heard her scream, her voice, her voice. (59)

I will state that the last I heard the woman shout was shortly after the last shot ... It was very shortly after the last shot was the last time I heard that woman’s voice.

What I would like to state to the court is that I heard her voice during the shots and the last time I heard her was shortly after that ... It was shortly after the shots ...

Defence counsel: And what is ingrained in your mind was that at the time during the shots, that that woman was totally petrified.

Ms Burger: I was convinced that that woman was being attacked, she and her husband were being attacked in their house. I was convinced it was an attack in the house through robbers. There was no doubt in my mind, because ... because of the fear in that woman’s voice. (61)


In her statement, she had said:


“... the lady shouted the last time approximately two seconds after the last shot. 

I mean after that I did not hear anything.” (69)


Defence counsel repeatedly asked Ms Burger to say it again and again. She obliged:


Ms Burger: While the shots were going, there were four shots, I heard her again and the last time I heard the woman’s voice was shortly after the last shot, which for me was the fourth shot. That is the last time. (122)

Defence counsel: Can you say that was the same person you heard when you woke up to screaming? – Yes, M’ Lady, it was the same woman shouting and screaming. (127)

Let, let me understand. You are a hundred per cent confident that you, not think, that you could hear it is the same woman shouting? – Yes, M’ Lady, I could hear the same woman shouting ... And yes, also when the gentleman called for help, I did not hear her screaming. (128)


That Ms Burger had not heard a woman’s voice when the man was calling for help, fits perfectly in the defence version that Oscar was the only person screaming at the time.

Ms Burger’s evidence was corroborated by her husband in every respect, including the interpretation of the sounds she had heard. Charl Johnson, who was called as the third witness, had even prepared an aide memoire shortly after the event, in which he wrote the following:


“I got woken by a woman’s screams shortly after 03:00 on 14 February 2013.

I ran out to the balcony and while I stood there, heard more screams and calls for help from the same woman.

A man also called for help, two or three times in a row.

I ran back into the house and made a phone call to the security guard room. I made the phone call at 03:16 a.m. on 14 February 2013 and the call lasted for 58 seconds.

After the phone call I went back onto the balcony and heard the woman screaming again, moments before the first shot was fired.

The woman continued screaming while the shots were being fired. 
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She still screamed for a second or two after the last shot was fired. I did not hear any noises coming from the direction of the house after that.” (309) [emphasis provided]

The cogency of Ms Burger and Mr Johnson’s evidence depended on three factors:

	The accuracy of their observations by their sense of hearing;



(ii) the correctness of their interpretation of those sounds; and


	where their observations fit in with the chronology or timeline of the events.


As to items (i) and (ii), the author John Munkman had this to say about the reliability of the observations made by witnesses relying on their senses:


The most honest witnesses frequently give evidence which is unsound, though they are quite sure it is true.

Indeed, it has been estimated by psychologists and by experienced judges that something like one-fourth of the evidence given by truthful witnesses is unreliable.

Such mistakes arise from several sources. They may, for instance, be due to:


	Errors of the senses, that is to say, faulty observation in the first place;



(ii) Errors of interpretation;

(iii) Errors of memory and the imagination – two faculties which interact closely with one another;

(iv) Errors of expression, especially in the form of exaggeration.​[20] [emphasis provided]

Leaving aside documentary proof, all evidence given in the courts is founded, directly or ultimately, on the evidence of the senses, that is to say on things seen, heard, smelt, tasted or felt – but pre-eminently on things seen or heard.
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Accurate observation depends on many factors, but the most fundamental is the opportunity to observe – being in the right position and at the right distance, for example, and the state of visibility or the amount of noise going on.​[21]
We now turn to particular forms of sense-observation ...

(b) Hearing. Sometimes the case turns on inarticulate noises, such as the crash of a collision or the sound of a shot or a scuffle.​[22] 


Munkman explained the process by which witnesses interpret what they see or hear:


Mere observation by means of the eyes and the other senses is only one stage in the process of gaining information about things and events. Simultaneously, there is a complex integration of imagination, inference and previous experience by which the phenomena observed are interpreted.

Errors can easily creep into this process of interpretation – theories or facts wrongly assumed, mistaken inferences or mistaken analogies.​[23]


Ms Burger and Mr Johnson’s conviction that the incident they had witnessed – by their sense of hearing – was a house robbery, and a husband being shot in front of his wife, is a good example of the type of errors of interpretation explained by Munkman.

To sum up: According to Munkman, there are three processes involved when a witness hears a sound:


(i) The sound strikes the inner ear.

(ii) The inner ear transmits that sound to the brain, where it is interpreted automatically without the witness being aware of the processing the brain has undertaken.

(iii)  Later, when the witness has had time to reflect and has perhaps obtained additional information, the witness can and does make a conscious interpretation.
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Ms Burger and Mr Johnson’s interpretation of their aural observations were the result of that process.
There were several incongruities in Ms Burger and Mr Johnson’s evidence, none of which affected their credibility. However, those incongruities detracted from the reliability of their evidence.​[24] Their observations – of screams, calls for help and explosive sounds – were accurate. Their interpretation of those sounds, on the other hand, was subject to the kind of errors Munkman suggested could easily creep in.

Within their interpretation of those sounds is the inherent improbability that both Reeva and Oscar called for help before the fatal shots. That Ms Burger and Mr Johnson believed that they had continued to hear Reeva’s voice after what they described as the last shot was also incompatible with the medical evidence that was to follow, as well as with an admission the prosecutor would later make to the effect that Reeva would have been unable to scream after receiving the fatal head injury.

Ms Burger and Mr Johnson’s observations would also still have to find a place within what would become known as the Stipp-sequence, a sequence that would be confirmed by a police forensic expert – the event comprised gunshots, silence, screaming and blows with a cricket bat. It would in due course become clear that Ms Burger and Mr Johnson only heard the screaming and the blows with the cricket bat. 

Moreover, neither Ms Burger nor Mr Johnson testified to having heard an hour-long incident involving an argument, fighting and loud talking. As reliable and admissible evidence, their observations amounted to the following:


(i) They heard screaming and calls for help in what they thought was a woman’s voice.

(ii) They also heard calls for help in what they thought was a man’s voice.

(iii) They heard a first explosive sound which they thought was a gunshot, and after a pause, they heard three similar sounds that followed in quick succession.

(iv) The last sound they heard was what they thought was the same woman’s voice, a voice they heard for a few seconds after the last explosive sound.


In their Heads of Argument (HoA), the prosecution would later argue that: There were no screams after the gunshots (second series of sounds). [HoA para 137]

This submission was in direct conflict with Ms Burger and Mr Johnson’s evidence and particularly with what Mr Johnson had explicitly told the prosecutor when the latter re-examined him:


Prosecutor [quoting from Mr Johnson’s police statement]: “The woman’s screams continued in the moment after the last shot was fired.”

Mr Johnson: That is correct, that was also my observation. (307) “She still screamed for a second or two after the last shot was fired.” (309) [reading from his aide memoire.]


It is difficult to reconcile the prosecution’s submission with what these two witnesses had told the court. In MMK,​[25] Justice Goosen commented on submissions of that kind:


Before making the order, I must return to concerns about the conduct of the appellant’s legal representatives. I have already pointed out that averments and submissions were advanced which are in direct conflict with the facts disclosed on the record. This is deeply troubling. A legal representative should under no circumstances conduct themselves in a manner which may have the effect of misleading the court.


The Burger/Johnson couple’s evidence infused the trial with drama and emotion but added no information adverse to the defence case. The inescapable fact is that when Ms Burger and Mr Johnson woke up, Reeva was already deceased.

However, the broad mass of the nation believed, and many still do, that what Ms Burger had heard was Reeva’s desperate screams and calls for help, and the sounds made by Oscar’s firearm when he shot her.
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​5 Estelle van der Merwe
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The curious incident of the dog in the night-time.

The dog did nothing in the night-time.
That was the curious incident.
Sir Arthur Conan Doyle Silver Blaze

Estelle van der Merwe was the witness on whose evidence the prosecution had built their non-stop fighting edifice. During the bail proceedings, the prosecutor had assured the court that:


The State is in possession of a statement that there was an argument. We have a witness who says she heard non-stop fighting between 02:00 and 03:00.


The investigating officer had given evidence to the same effect:


We have a witness statement saying she heard what sounded like fighting, loud talking, from 02:00 to 03:00.


That was the genesis of the prosecution’s theory of the case. (A theory of the case is legal jargon for an explanation that answers the big question in the case.)

Ms van der Merwe is also the witness on whose evidence the prosecutor would rely during Oscar’s cross-examination when he asserted the following:


Prosecutor: She [Reeva] wanted to leave, there was an argument ... She wanted to leave and you were threatening her. (1915)

That Reeva ate within two hours of you having shot and killed her. That whilst awake eating, that is the argument that Ms van der Merwe heard ... The person she heard was Reeva. (1939)


Like Michelle Burger, Ms van der Merwe was a patently honest witness. She lived with her husband and their 11-year-old son in Silver Woods Country Estate diagonally across the street from Oscar’s house, 105 metres away. Her house faced the front of Oscar’s house, where, on the top floor, there was a bedroom with a balcony with the Van der Merwes’ house at an oblique angle.

Ms van der Merwe gave evidence of two unrelated events which the prosecution tried to weave into a single narrative, namely non-stop fighting at Oscar’s house. The first event related to Ms van der Merwe’s sleep being disturbed by a woman talking somewhere in the direction of an open area known as Farm Inn to the south of Silver Woods Country Estate. The second related to the gunshots and crying at Oscar’s house.


Ms van der Merwe: I woke up around 01:56 in the morning. I heard sounds, it seems like somebody was involved in a fight and this people (sic) were talking in a loud voices ... It lasted for about an hour. I could not hear what this person was saying. I also could not understand what language this person was talking. 

At some stage I placed a pillow on top of my head, either hope of falling asleep once more, or again ... At some stage I woke up, being under the impression that I want to see if there is something that I could see. I looked out to the other side of Farm Inn. I still couldn’t see anything ... I then went back to bed again. (162-163)


Up to this point Ms van der Merwe’s evidence related to the Farm Inn incident. Then:


Ms van der Merwe: Around about 03:00 in the morning I heard four gunshots ... (163)


Ms van der Merwe had used the Afrikaans word plofgeluide, which was first mistranslated as gunshots. This was clarified to mean explosive sounds, and she continued:


Ms van der Merwe: From where I was sleeping M’ Lady, they were shortly one after the other.

After hearing the four sounds, there was total silence ...

After I heard the four shots, I heard my husband waking up. I asked him what was doing that ... He then said those were firearm sounds or gunshots ... 

We then heard a commotion ... (164)

My husband then called the security ... Shortly after that I heard somebody who was crying out loud ...

I then asked my husband who was crying like that? He then said it was Oscar, because to me it seemed like a woman’s voice. (165)


She was questioned by the prosecutor about the voice she had heard:


Prosecutor: Can you explain to the court what you heard? Was it talk and stop or how did you experience it?

Ms van der Merwe: This person was talking, stopping, talking and it was not continuously. To me from where I was sleeping ... it seems like two people who were involved in an argument but I could not hear the other person’s voice. (169)

Prosecutor: Now ... apart from the four noises that you heard, did you hear any other?

Ms van der Merwe: No.


The significant aspects of Ms van der Merwe’s observations and evidence thus far were that:


(i)  She heard a woman’s voice speaking intermittently as if arguing with someone, in a language she could not determine.

(ii)  She did not hear a second voice.

(iii)  When looking for the source of the voice, she looked towards Farm Inn.

(iv)  She later heard four explosive sounds her husband said were gunshots.

(v)  She heard crying after those explosive sounds, and it sounded like a woman’s voice.

(vi)  Her husband told her it was Oscar.


During cross-examination, she gave further details:


Ms van der Merwe: I heard the voice of a female, but could not hear the words or language. It was far from our house. 

Defence counsel: And it would be a female voice and then it would be quiet for periods and then you would hear a female voice again. 

Ms van der Merwe: That is correct. (172)

You cannot say shortly before the shots, you heard the female voice. Shortly before. – No, I cannot say. (173) I had no idea where the voice was coming from. I just went to look from the other side.

Defence counsel: And the Farm Inn side is to the south of your house. It is the opposite side of Oscar’s house. 

Ms van der Merwe: Yes. (174) [emphasis provided]


This evidence, on its own, discounted the prosecution’s proposition that the non-stop fighting event had played out at Oscar’s house. The impression created by Ms van der Merwe was that she had overheard a woman somewhere in the Farm Inn area who was using her cell phone to remonstrate with a second person whose voice Ms van der Merwe could not hear. 

The prosecutor sought clarification during his re-examination:


Prosecutor: Now on the first occasion, the 13, 14 February 2013, did you know where that voice was coming from? – 

Ms van der Merwe: No. (169)

Prosecutor: You testified about the voice of a woman you heard. Did you hear any screams by anyone?

Ms van der Merwe: Not at all. (170) [emphasis provided]


As the evidence unfolded during the several weeks that followed, Ms van der Merwe would remain the only witness who spoke of an argument, fighting and loud talking. At the same time, she emphatically declined the invitation to bring any of that home to Oscar’s house. 

Her evidence would also be placed in context two days later when Pieter Baba, a security guard, told the court that he had been next to Oscar’s house at 02:20 and that everything was “normal” at the house at that time. Mr Baba’s evidence would also prove that the Farm Inn incident and the shooting at Oscar’s house were indeed separate, unrelated incidents.

Mr Baba features in another aspect of Ms van der Merwe’s evidence. Or rather, from something she did not do. It is clear that the residents and security personnel of the Silver Lakes and Silver Woods Country Estate complex took their security seriously. Earlier during that night, for example, Mr Baba had
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