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This book is dedicated with love and respect to my darling husband Iain, without whom it would never have been written, but who died before it was published.




Preface

THE OLD BAILEY IS a place where you learn about more than the law. You learn a lot there about suffering. About life, too. And death. By day its courtrooms resonate with these things, but at night it echoes to a different heartbeat. They say ghosts walk here. And certainly if ghosts walk anywhere, it might be here, for in this corner of the City of London, more people have died than in most places. Men, of course, in their tens of thousands, but women and children too. Hearts have burst, throats been cut, plague and typhus have raged. Starvation. Misery. And hangings. Many, many hangings. Because in this place – where now we spend the days patiently sifting facts in order to achieve some form of justice – for seven hundred years stood Newgate Prison.fn1

For much of that time the courthouse in the little street called Old Bailey was adjacent to the prison and joined to it by an underground tunnel. Many thousands of cases were tried there. You can read about them in the Old Bailey archives, because between 1674 and 1913 their details were carefully documented and recorded. Brutal acts of killing and rape, mean or desperate acts of dishonesty, acts of madness. They filled the courts down the years and are still filling them today.

Some things over those years have changed. As a society, we have softened our approach to punishment – no more castration, disembowelling, beheading and quartering. No more flogging, whipping, branding or pillorying. No more hanging.fn2 As our moral perspective has shifted, we have removed from the criminal calendar some offences we think should never have been there at all – you can no longer be prosecuted for consensual homosexual acts, nor for trying to kill yourself.fn3 We are a more thoughtful society now. But – and here’s the important question – are we a more just one? Are we, after centuries of trying, any closer to achieving justice?

That question is what this book is about. I have taken areas where the courts have notoriously fallen short over the years, including rape, domestic violence and child cruelty. These are tough subjects to address because their victims are so often women, the very young, the mentally ill or the physically frail. But isn’t a measure of our justice system, and of our society, how we protect those among us least able to protect themselves? How have we set about giving them the justice they need? Have we got it right?

I have worked in the criminal courts for not far short of half a century. I have both prosecuted and defended, and perhaps more significantly I have sat as a judge for almost fifteen years, ten of them at the Old Bailey. I have seen the law played out a thousand times but – let me make a confession – despite all the years I have spent in the system, I do not really know what the word ‘justice’ means.

It’s a strange word. A glance at a dictionary suggests that ‘just’ behaviour involves the fair and reasonable treatment of people, and that ‘justice’ means having those qualities. But the same dictionaryfn4 describes the ‘justice system’ as no more than ‘the legal system used by a country to deal with people who break the law’, and that ‘bringing someone to justice’ is to arrest, try and punish them in that system’s law courts. Somewhere along the line, the addition of the word ‘system’ has drained away the words ‘fair and reasonable’. So if a country had thoroughly unjust laws, the courts applying those laws would still be working in a justice system … of sorts.

Of course, that’s not us – is it? The criminal justice system in the UK tries so hard to be fair – doesn’t it? In Commissions and in legislative departments, in universities and in Parliament, brains whirr and computers click and ink runs dry as work is done to make the justice system ‘better’. In more recent times, enough statutes and rules have been drafted to sink a battleship and enough guidelines, textbooks and Practice Directions to mop up the resulting mess. How, after all that effort, could our courts not be delivering better justice for all?

I’ve put a question mark at the end of that last sentence because I am genuinely asking the question and genuinely interested in the answer. It’s an important issue, and it’s one that – because of all the years I have spent in the courts and particularly at the Old Bailey – I may be in a better position than many to examine. But anyone can wander through the public galleries of the Old Bailey as it does its daily work; and anyone can access its online archives, which cover nearly 200,000 trials held in its courtrooms. Anyone can look at the sorts of cases I have identified – and ask themselves ‘was justice done?’

As in my first book, Unlawful Killings, out of respect to witnesses, defendants and the bereaved who have already been through enough, I haven’t written about their actual cases. Rather I have created the stories in this book by drawing details from many different trials over which I did preside. Where, however, I refer to similar cases in the archives of the Old Bailey, these are directly taken from real trials recorded there. You can, if you want to, go and read about them, just as I did.




Introduction

MAYBE A GOOD PLACE to start is to ask what a criminal court is actually designed to do. Essentially, there are two things. The first is to produce a verdict. The second, where that verdict is guilty, is to produce a sentence. The courts play no part in the investigation of the crime beforehand … that is the responsibility of the police and prosecuting authorities. They play no part in what happens afterwards … that is the responsibility of the prison, probation and other services. The courts’ business is to produce verdict and sentence … and we all know what that means. At least, we think we do. But if you read on, you might be surprised.

First, the verdict. In the Crown Court a defendant is ‘arraigned’ – asked if he/she is guilty or not guilty – and if he/she pleads ‘not guilty’ a jury is sworn to try his/her case. The jurors listen to the evidence, retire to their room to consider it and come to a conclusion. Generallyfn1 there are only two verdicts which a jury can return – guilty or not guilty. At the Old Bailey, where we deal with very serious cases, that conclusion usually means the defendant will either go down to the cells to start a long sentence of imprisonment, or walk out of the courtroom into the world where the rest of us live. So the jury’s verdict is critical – not only to the defendant but also to the victim or (if the victim has been killed) to the bereaved family and friends. It is also critical to our society as a whole. After all, if juries repeatedly got verdicts wrong, our streets would be full of dangerous criminals and our prisons full of the righteously indignant. The verdict is the culmination of the trial – the point towards which everyone has been working; it’s what the whole performance is about. But what do those words ‘guilty’ and ‘not guilty’ actually mean?

The self-declared aim of our criminal justice system is that juries should convict the guilty and acquit the innocent. It sounds good. It sounds obvious. Except that is not what we ask our juries to do. Not exactly. We ask them to do something subtly but essentially different. Jurors are instructed only to convict those whom the prosecution has made them sure are guilty – and to acquit everyone else. The ‘everyone else’ includes not only those the jurors are sure were not guilty, but those whom they think were possibly, probably or even very probably guilty. If, at this point, you think you need to reread that last sentence, do; but it won’t change. If a juror concludes a defendant almost certainly committed a murder, abused a child, defrauded a pensioner … it is the duty of the juror to acquit that defendant, because ‘almost sure’ isn’t the same thing as ‘sure’. I have heard defence counsel say this to bemused jurors a thousand times. And counsel are right, because that’s the law.

It is the law – no doubt about that – but is the law just? Is it justice if a defendant who is very probably guilty walks free because the prosecution has failed to make a jury sure of guilt? You could argue that it is not. But would it be better if a defendant who just might be innocent were sent to prison? You could argue that isn’t just either – particularly if you were the defendant in question. You can’t have it both ways. The system has to decide which way to bend, and in this country we bend in favour of the defence. Before anyone can be convicted of anything, the prosecution must make the jury sure of guilt.fn2

This isn’t a mere whim – a kindness to defendants; there are at least two positive reasons why we have adopted this standard. One is that, in bringing the prosecution, the Crown has all the resources of the State behind it. Even though (in more serious cases) legal aid is given to a defendant to prepare his response to the Crown’s case, still the Crown is the Big Beast. The second reason is that we believe (it seems) that it is better for nine guilty men to go free than for one innocent man to be convicted. You could argue against that too. And I suppose you would if you were the parent of a child sexually abused by a paedophile whom a jury had previously acquitted of abuse of another child. But to change the standard of proof would mean having in our prisons quite a lot of people who were in fact innocent. The State would be sanctioning the removal of their liberty because they might be guilty and … well, what sort of country would that be?

So when jurors say ‘guilty’, it means they were sure of guilt, and when they say ‘not guilty’, it means they were not sure of guilt. And that’s it. They may get it right, they may get it wrong. Either way, the system of justice has been carried out.

Next, the sentence. If a defendant is acquitted, the judge’s job is finished. Functus, we call it. Don’t ask. Sometimes Latin is just best forgotten. But if a defendant is convicted, the sentence must follow. And this whole question of ‘sentencing’ also deserves a lot of thought. The process requires the judge to look at the Guidelines and Directions, which in turn requires weighing up the harm done and assessing the offender’s culpability. The more serious the harm and the more culpable the defendant, the heavier the punishment. The Sentencing Councilfn3 dutifully lists the purposes of sentencing as (i) punishment, (ii) preventing the offender from committing further crimes, (iii) deterring others from similar offending, (iv) to reform and rehabilitate, and (v) to make the offender give something back to society. But – let’s get real – for the worst crimes, the weight is on punishment; on the appropriate length of sentence. Whether the prison system manages to fit in rehabilitation, education, help with mental illness or anything else during the currency of the sentence is not thought to be a problem for the court. The shutter comes down. Bye bye, birdie.

In fact in almost all general and legal dictionaries, the definition of ‘sentence’ involves the word ‘punishment’, and its association with words like ‘retribution’, ‘revenge’ and ‘vengeance’. But is that what we really want? A lot of people certainly do. When victims plead for justice they are often saying ‘make him hurt like I am hurting’. When the deceased’s family and friends say ‘give us justice’ they may mean ‘make him suffer like my dead boy suffered, make his family suffer as we, the bereaved, are suffering’. And it’s what most of us would feel, isn’t it? Individually, we can entirely empathize with that position. But is it what we want as a society?

Over all the centuries and all the cases that have been tried at the Old Bailey, each verdict and sentence has been reached by the playing-out of our system of justice; but I’m betting an awful lot of those involved would say justice wasn’t done. Defendants will have said there were wrongful convictions, complainants that there were wrongful acquittals. Prisoners will have said their sentences were too harsh, while victims that they weren’t nearly harsh enough. And I’m also betting that this is especially so where the wrongs alleged happened with no independent witnesses, behind closed doors, where most allegations arise of physical and sexual violence towards a partner, a child, the elderly. It is the intimate drama of these lives I want to look at – these lives which have been publicly dissected at such cost to all those concerned. And I want to ask the question: are we achieving justice for those involved? Are we even coming closer to it than we were in the past? And if not, why not?

In order to examine the issue, I began by concentrating on just those sorts of cases where the most vulnerable are involved … but as I have worked through them I have found, again and again, that those at the forefront of the stories were women or girls. And so – with no disrespect to others – there is a focus in this book on the fate of the female in the face of the system we call ‘criminal justice’.
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THE EVIL THAT MEN DO

BETTY JAMES IS SITTING in her kitchen. There are four plates warming in the oven. She has set out a bottle of vinegar and another of tomato sauce. In her childhood she might have thought there was something biblical about this – the bitterness, the blood – but Betty doesn’t allow herself such foolish thoughts any more. She has been sitting there for some time, and in the warmth of the centrally heated December evening, the bread is beginning to curl, the butter to glaze. In the living room her husband is watching noisy football, but in the kitchen everything is quiet. There is only the tick of the clock on the wall. She glances at it again, surreptitiously, as if she doesn’t want it to know she is becoming rather … well, anxious. Yes, she acknowledges anxious, but not yet worried, because of course Jason will take good care of Susan. He is a careful driver. And it’s only a couple of miles from the church hall where, every Friday night, her daughter goes to Guides. Susan is in the Red Rose Patrol, which Betty James thinks sounds nice. And every week Jason picks her up and stops to buy fish and chips on the way home. He buys it for all of them, because Jason is nice too. So nice. They really don’t know what they would do without him; really can’t think how they managed before he came into their lives. So if he is late there must be a good reason. Perhaps there’s a queue at the fish shop. Yes, that will be it. Jason is waiting for a fresh batch of chips. Better to wait and get them fat and golden. He will be here any moment now. Is that his car she can hear? She thinks it is, and relief bubbles inside her. She is about to get the plates out of the warming oven when there is a ring on the doorbell. Susan never rings the bell because she has her own key, on a little key ring that her father has adapted so it clips on to her belt.

Betty goes to the front door because when the doorbell rings, what else can you do? From the television in the living room there is the throaty roar of a crowd of football fans who have nothing to do with her but who have somehow come into her home. Her fingers fumble on the latch. She opens it. She did not know how frightened she had been until she sees Susan standing there. The child is alone. A plastic carrier bag hangs from her hand, heavy with fish and chips.

‘Susan!’ Relief brings irritation. ‘Did you forget your key?’ And then, ‘Where’s Uncle Jason?’ And finally, because Betty can no longer ignore the fact that tears are pouring down her daughter’s face, ‘What’s wrong?’




CHAPTER ONE

LONG AND BITTER EXPERIENCE has taught me that in life there are two things you cannot argue with. One is Fate, the other is bollards.

Even without these things, today would not be a good one because I have to deal with The Queen v. Jason Godmer, and I don’t want to. It’s the not-wanting-to that has made me put off the final preparations for it. And now the morning has come and I still have things to sort out before I can go into court. So I am impatient to get to my room, which makes me impatient with the man driving into the Old Bailey ahead of me, which tempts me to tailgate. Which brings me to the bollards.

They lie in the roadway that leads to the judges’ entrance. If you wait your turn like an orderly and proper judge, they lie peaceably enough. But if you are a person of evil intent they are meant to leap up and smash through the underside of your car. Tailgating is, to their minds, evidence of evil intent. And so …

… and so I arrive in my room late, sad, and considerably poorer than I was when I left home. The security man comes with me. I tell him I wasn’t tailgating, I was only saving him the trouble of putting the bollards up then down again. He tells me that whatever I call it, if I follow another car through, the bollards – which answer only to a higher and automated authority – are beyond his control. He fetches me a cup of tea and a sweet biscuit. I have had a nasty shock, he says – but not nearly as nasty as the one my car has suffered. Poor faithful beast, its day is done. Functus. But mine has barely begun. And there is still the case to cope with.

The security man goes and I turn to my computer. I am wretched even before I begin on Jason Godmer, and he’s not likely to improve things. I first met him some weeks ago at a preliminary hearing when his counsel raised three spurious arguments of law. He did so apologetically and I knew it was at the instigation of his client. But it is counsel’s business to deal with his client. If he can’t, today’s hearing will be difficult. So I put bollards behind me. And it is at this point that my other nemesis, Fate, comes knocking at the door.

It is a quiet knock. My fellow judges favour the perfunctory rap before walking right in. Ushers tend to tap with feet or elbows, their hands being full of missing papers or mugs of coffee. The list officersfn1, the clerks, security and catering staff are all identifiable from within by the way they announce themselves from without. But this particular quiet knock is in a language I cannot read.

‘Come in,’ I say, and the court manager appears. Everyone loves the court manager. He comes by to chat. Generally he arrives with a smile and good gossip. But not now. Now he comes with a problem. In fact, he comes with thirty-two problems. And an interpreter. A large delegation of Chinese judges have come a very long way in order to understand how our criminal justice system works – and the judge who was going to host them has the flu.

I listen to this tale of woe with an expression of sympathy but I know what he’s up to, this wily old court manager, and I have no intention of giving it to him.

‘I am sorry for your difficulties,’ I say. ‘I am sorry for your thirty-two delegates and their interpreter. I am sorry for anyone with flu. But I have a lot to do.’

The court manager draws up a chair and sits on it. ‘Your case isn’t listed until 11 a.m. You have plenty of time.’

‘I have plenty of work to fill it.’

‘Please,’ he says. ‘I’m having a difficult morning.’

‘So am I.’

‘Ah, yes,’ he says. ‘You have broken the bollards. There is a queue of traffic stretching back to Ludgate Hill. Fortunately, the Chinese have arrived by tube.’

By the time he leaves my room, I have inherited the entire delegation (plus interpreter) and must consider myself fortunate I haven’t had to take on the flu too.

As it happens the Chinese are charming; touchingly eager to understand our rules of law and the way evidence is presented in our courts.

‘In our country,’ I say, ‘it isn’t the judge who decides if a defendant is guilty or not guilty. It’s the jury. When the trial starts, each juror swears to “reach a true verdict according to the evidence”. It is part of the judge’s job to ensure that the evidence the jury receives will lead them to that “true verdict” and not away from it. Jurors must hear all that is necessary in order to focus on the issues in the case. They must not hear what may divert or prejudice rather than inform.’

No pressure on the judge there, then.

My counterparts from across the world nod and the interpreter, encouraged, asks what else must judges in this country do?

‘Well,’ I say, ‘a judge is rather like a referee, overseeing the contest, making sure that both sides behave according to the rules.’

The interpreter struggles with this. ‘Like football?’

‘Um …’

He takes this for a ‘yes’ and interprets rapidly while my visitors nod and make notes. I wonder how much damage I have done to international understanding. Or how much good. I wonder if I should tell them the truth – that judges here, like everywhere, must sometimes deal with cases they would rather not; must hear what they don’t want to hear; see what they don’t want to see.

‘You put bad people in prison,’ says the interpreter.

I nod. I don’t say, ‘And sometimes I must put people who are not so bad in prison too.’ Nor do I say, ‘Sending even very bad people to prison doesn’t improve them, nor does it put right the wrongs they have done. It just marks society’s disapprobation, and keeps them away from the rest of us for the period of the sentence. Which, I suppose, is something.’ I do not say these things but I think them, and I think about Jason Godmer and about Susan James and the part I am to play in the lives of these people who at present I barely know, and who do not know me.




CHAPTER TWO

ALL I KNOW ABOUT Jason and Susan is what I gleaned from the earlier hearings – that Susan came home one Friday evening in distress. Later that weekend she told her mother that Uncle Jason had raped her. Police were called and Uncle Jason was arrested and interviewed. Unlike many defendants who say ‘no comment’ to every question asked, Uncle Jason had a lot to say. He was indignant. He was hurt. Susan was a fantasist. When told that she had genital injuries consistent with assault within the previous seventy-two hours and inconsistent with fantasy, he said that she must have had ‘to do’ with someone else. When asked why she would wrongly accuse him, he said that on the drive home from Girl Guides, she was rude to him and he threatened to stop visiting the house. She knew how much he did for her mum and dad – how much he gave them, and helped them. She was frightened they would be cross with her. She must have blamed him to deflect their anger. Nothing happened, he said. Absolutely nothing of the sort that Susan claimed. Not, at least, with him.

Beyond this I know nothing, so back in my room and with just a little time before I have to go into court, I open the Digital Case System where all the information about cases is stored. I begin by looking for a photograph of Susan. Many years ago I prosecuted murders in front of a wise judge who always asked to see a photograph of the deceased as they had been in life. It was right, he said, to have in one’s mind’s eye those who weren’t there any more. It’s a habit I have fallen into. It can tell you a lot to see how someone looked before – back in that place to which neither the victim nor the defendant can ever return.

The police have obtained from Mrs James a school photograph of her daughter taken in September, just before Uncle Jason came into their lives. In it she looks like any eleven-year-old – striking only in her normality. Perhaps she is rather small for her age. And is there something fragile about her, or is that my imagination? Judges shouldn’t have imagination. It does no good. The back of the photo has been reproduced too. On it the distraught mother has written ‘Susan Before Things Happened to Her’. Is that how her parents think of it? If so, I hope they will forgive me for saying they have got it wrong. Things didn’t happen to Susan. Because ‘Things’ don’t just happen. Not ‘Things’ like that. They are perpetrated. And if (but only if) Susan is telling the truth, the perpetrator was Uncle Jason.

So now I have images in my mind of Jason Godmer and of Susan James, both still strangers to me, but how much better will I know them by the end of the day?

As it happens, the answer is not much. I have barely set to work when from the corridor I hear a scuffle and low, indignant voices. I open the door. My ushers stand there. Leonie is young, new to the building. Martin has her in tow because, having been with us for many years, he knows all there is to know about the job. Leonie is clearly keen to learn.

‘He’s at it again,’ says Martin.

I know well that when Martin complains with a shake of the head, he is cross with the prosecution; when he complains with a frown, he is cross with the defence. Now he frowns. And shakes his head.

‘Bloody man,’ he says.

Whatever ‘bloody man’ he is talking about, I don’t want him teaching young Leonie this sort of thing. I invite him to put it a different way. He gives me a long look.

‘Right you are, My Lady. I’ll put it this way. The gentleman in the dock wishes to sack the gentleman who is representing him. The gentleman prosecuting says if there is to be sacking, he’d be grateful if it could be done quickly because any delay will be upsetting for the child. The defendant says it’s upsetting for him too and would the prosecutor mind his own business, while the gentleman who is to be sacked doesn’t seem to know what to say.’

I shake my head. ‘Bloody man.’ We aren’t due to sit until eleven o’clock, but it is clear I had better see counsel straight away.

In court the dock seems smaller than usual, perhaps because Jason Godmer and his indignation occupy a lot of space. Physically he is a large man. His clothes stretch disturbingly over his bulk. But neither fury nor flesh are indicators of guilt, and eight months on remand in one of HM’s prisons doesn’t leave anyone looking their best. When I enter court his barrister is at the side of the dock, apparently trying to post reason through a slit in the security glass. Now he scurries back to his place in counsel’s row.

I bow. I sit. I wait.

‘My Lady …’ It is Mr Purvis, the prosecutor, who has got to his feet. He is a man with a comfortable paunch who looks old enough to be father to the young defence counsel. ‘We apologize for asking you to come into court early, but the defendant has indicated a course which, if he pursues it, I fear will make today’s hearing impossible. And if there isn’t to be a hearing, I would like to send the child witness away.’

The defence barrister is nodding in agreement. It is not the same one who represented Mr Godmer on the previous occasion. Perhaps the first one is exhausted by his three failed submissions of law. Or perhaps Mr Godmer is. Anyway, today the solicitors have sent someone else to represent their client. If they are hoping this will make him happier, they are wrong. Mr Godmer has apparently taken against today’s offering. He is shaking his head in a motion directly contradictory to that of his counsel.

‘I know my rights,’ he yells across the courtroom.

Privately, I doubt he does. Or at least, I doubt he knows the limits of them. But let’s see. I look for the young counsel’s name on the list before me and find it. Mr Webley. Oh Lord. I bet they called him ‘Wobbly’ at school. Somehow I just know this is not going to end well.

‘Mr Webley, your client seems a little … upset. Would you like to tell me what is going on?’

‘I’ll tell you.’ The voice, belligerent, challenging, is, of course, coming from the dock. ‘I want to change my whole legal team,’ yells Jason Godmer. ‘I don’t want to be represented by that tosser.’

Mr Webley, fresh-faced as a schoolboy, looks pained. I really can’t allow counsel to be abused in this way. On the other hand I need to get Mr Godmer to listen to me, and that won’t happen if I start weighing into him. I settle for moderation.

‘Mr Godmer,’ I say, ‘I seriously doubt that Mr Webley is a …’ I cannot bring myself to say it. I cannot bring myself to look at the poor man. ‘And even if he were, do you have a more cogent reason for wishing to sack him and your whole legal team?’

‘I don’t trust him. I don’t trust any of them. I’m an innocent man. I’m—’

‘Of course,’ I say. ‘All defendants are innocent unless and until a jury decides they are guilty. Your lawyers are there to help you avoid that outcome.’

‘Well, I want a different lot.’

‘I see.’ I glance through the paperwork. ‘You are in receipt of a legal aid order assigned to a particular firm of solicitors. Do you want to sack your present lawyers and have the legal aid order amended so that others can represent you?’

‘That’s it,’ he says, poking the inoffensive air. ‘That’s it exactly.’

I pause because I know that what I am about to tell him will make his eyes goggle. But it is something he needs to hear. ‘I wonder,’ I say reflectively, ‘if you have considered Part 3 of the Criminal Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013?’

Mr Godmer, obligingly, goggles.

‘And in particular, have you considered section 14, which deals with “change of provider”? No? Then perhaps I can help you. Section 14 subsection (1) says that once a defendant has selected a provider of legal services in criminal proceedings, there is no right to select a different one in their place.’ Mr Godmer opens his mouth to share with me his thoughts on subsection (1) but I get in first. ‘Subsection (2) has better news for you. It says the court can allow you to make the change if – but only if – it determines the original lawyers can no longer provide effective representation …’

Mr Godmer points at Rupert Webley, as if resting his case on this subject.

‘… either because there has been a breakdown in the relationship between you and them, or for some other compelling reason.’

I give him a moment to absorb this, then I turn to the barristers and ask if they agree I have properly summarized the law. Both confirm I have.

‘So, Mr Webley, do you know of any reason why you cannot continue to work with this defendant?’

Mr Webley looks as if he would very much like to have such a reason but honesty compels him to admit he does not.

‘Mr Godmer, do you have anything to say?’

It turns out that Mr Godmer has a deal to say. His thrust is this: ‘They have sent a kid to do a man’s job and I want shot of the lot of them. I want a whole different set of lawyers and if you won’t give them to me, I’ll have to go it alone.’

Now, his going it alone – acting without lawyers – is the very last thing I want. It’s a difficult and delicate case. Jason Godmer doesn’t know the half of how hard this is going to get, both for him and Susan James. To have him conducting his own defence will be a nightmare. What to do then? First I must give him and Rupert Webley time – probably the rest of the day – to try to resolve their differences. Tomorrow I will have them back to see what progress they have made. If there is no resolution, I will need to consider how to protect both child and defendant. Susan has already been brought to court once to no purpose. I can’t let the same thing happen again. So I will send her away till the following Monday, by which time I will surely have sorted out Jason Godmer.

‘Mr Godmer,’ I say, ‘you need time to reflect. You certainly need to talk to your counsel. I’m adjourning your case till tomorrow. We’ll see how things look then.’

Mr Purvis gets to his feet. ‘But what should I tell Susan?’

I cannot have a child brought to court then treated as if her time, her stress, her feelings do not matter. She is owed an apology, and who to give it but me? I must go and speak to her. I could take counsel with me but the position of one of them is – to say the least – tenuous. I debate the matter with myself and make a decision.

‘Mr Purvis, Mr Webley, I intend to go to meet the witness. I will not speak of what has happened. I will simply explain that there has been an unavoidable delay and apologize for it. Does either of you have any objection?’

Mr Purvis does not.

Mr Webley does not.

There is a low rumble from the dock. Thunder is in the offing. I rise and leave court before the storm can break. I take Leonie with me, leaving Martin to clear the courtroom of the shambles that Mr Godmer has made of my morning.

Susan is in witness support – a section of the Old Bailey dedicated to the use of witnesses, their families, and the bereaved in homicide cases. I find her in the room for young witnesses. It is full of things to absorb a child’s attention, but when I look through the open door, Susan is sitting on a small sofa, staring into space. The books beside her are unopened. The ubiquitous teddy bear lies on its side. A volunteer support worker is talking quietly to her but she gives no sign of hearing. I look for a long moment, shocked into silence, because I barely recognize this child as the one I saw in the photograph. The gentle eyes are hardened with shadow. The elfin frame has grown heavy. The pale skin is lardy. Even if she has suddenly reached puberty, surely it could not account for this … this … what? The child she was has disappeared and another is here in her place.

‘Hello, Susan.’ I take off my wig and set it down on the low table. I do not sit on the same sofa where she is – keep your distance, is the rule. Don’t crowd the child. So I take a chair, tell her my name, and that I’m the judge. She nods. Her eyes are blank.

‘Thank you for coming today,’ I say. ‘I’m glad you have because now you know what it’s like here.’ I smile at her, and at the lady from witness support. ‘It’s OK, isn’t it? Not too bad?’

I expect her to smile back. To say it’s nice in this room. But Susan only stares.

‘I’m afraid I have some rather bad news,’ I say. ‘We’ve got a bit of a problem – just one of those things and nothing for you to worry about. But we aren’t going to be able to hear your evidence today.’

There is no reaction from her. Has she heard?

‘Do you understand?’

She nods briefly.

‘So I’m going to ask you to go home now and come back again next Monday.’

She doesn’t move, but slowly her eyes fill with tears. And slowly the tears spill over the lashes and run down her cheeks. Leonie stifles a sob and runs from the room. The lady from witness support provides a tissue for the child. I would like to put my arms around her so that she feels some human comfort, but that is strictly forbidden. And wholly inappropriate. Because this is a child who – if she is telling the truth – has had other inappropriate arms put around her. A judge isn’t a counsellor or a social worker or a parent or a friend. A judge – at the end of the day – is just a judge.




CHAPTER THREE

WITH THE TRIAL DELAYED, I now have plenty of time to prepare the wretched case.fn1 I also have time to look for a new car but somehow that seems to have lost its importance. How to understand what I have seen? This is a child who is suffering. I can’t say what from – I can’t say if she has been traumatized by abuse, or is frightened because she is lying. I can’t say if she is depressed or if she is in the throes of some other mental illness. But I can see this is not normal. She has been waiting eight months for this moment and it has taken its toll. Now she must wait longer.

I am saddened by the state of this girl and upset that I must prolong her torment. I am cross with Jason Godmer because … well, because he is making my life difficult. But I am paid to deal with difficulties and he is a man to whom I owe a huge responsibility. He deserves justice. He must not only get it, but be seen to get it. Besides, I am cross with myself for feeling it would be easier just to let him have new solicitors, and maybe I could slip this one through … but the rules are strict for a good reason, and the same rules must apply to everyone. If you allow one defendant to have an unwarranted change of lawyers just because he is difficult, it will only encourage other defendants to be difficult.

Still, it is my job not only to make myself think what it is like to be Susan James, but what it is like to be Jason Godmer too. I remind myself that he is innocent and will remain innocent unless he is found guilty. And for that, the prosecution must prove its case against him by making a jury sure that Susan is honest and reliable.

‘Honest’ and ‘reliable’ are big words. They are meant to test the character of all sorts of witnesses and this one is very young to bear the weight of them. But young as she is, everything, for Jason Godmer, hinges upon her. Everything for him hinges on the jury not believing her. If they do, he will go to prison for a very long time. If they don’t, he will walk free – back to whatever life he came from. For her there is, of course, no walking free. Whatever has or hasn’t happened – she will bear the burden of this trial for ever.

How many children in the position of Susan James have there been over the centuries? How many men like Jason Godmer in the dock? And how many juries have, at the end of the day, achieved a ‘true verdict’? Perhaps it is this thought that makes me do what I do next. Or perhaps it is the unexpected expanse of time at my disposal. Whatever it is, back in my room and at my computer, my finger hovers over the icon which admits me to the Digital Case System; but my mind is not with my finger. It is wondering about all the children who have been through what Susan James is going through, and worse. After all, we are only asking Susan to do what countless others have done. And we do it better now than we did in the past, don’t we? Suddenly, I want reassurance that we do. My finger moves from the DCS button across the screen. It wants to show me I am not presiding over needless anguish. It wants to show me that things aren’t as bad as they used to be. It leads me to a website that deals not with current Old Bailey cases, but with ones from the archives. And who am I to argue?

So I enter the website and in the ‘search’ section I select ‘sexual offences – rape’. In ‘key words’ I type ‘eleven years old’. Then, on a whim, I add the word ‘Susan’. There is a pause, a blank screen, a long second while I think there is nothing to be found – then up she comes from the depths of the past where she has been a long time hidden. Up to the surface comes another little girl and with her, linked for ever by their histories, another defendant who stood in the dock at the Old Bailey.

The entry is dated 15 October 1735. The defendant is a man called Julian Brown. He was indicted for ‘Ravishing and Carnally Knowing Susan Marshall, an Infant of Eleven Years old’. The incident was alleged to have happened on 11 April that same year, so Susan Marshall waited only a little over six months for the trial … much less than ‘my’ Susan. In this respect we seem to have made no progress at all. A point to The Past. But surely, in every other way, the system has improved since the eighteenth century. We have learned so much. We try so hard. Just look. And I access the detail of Julian Brown’s case to do just that.

Almost three hundred years ago Susan Marshall walked into a courtroom at the Old Bailey, just yards down the street from where I am now. She climbed into the witness-box. Perhaps she was so short they had to bring a chair for her to stand on so she could be seen. Along one side was the judge’s Bench, higher than any other structure in the courtroom except the dock, so that she had to look up at the jowly man sitting there in his robes and wig. Beside him a line of dignitaries had come to see the fun. In the well of the court were rows of barristers waiting for the many cases that would be dealt with that day – for justice in that court was swift, with dozens of trials to be got through in any session. Opposite her in the jury-box, twelve strangers, all men,fn2 scrutinized her with judgemental eyes because, after all, that is what they were there for. The public galleries on every side were crowded. She had to speak up in front of all of them – probably more people than she had ever before seen at one time. And just across the courtroom, in the dock, Julian Brown. Mr Brown who had done these things to her … or hadn’t. Mr Brown whose eyes met hers and whose expression she could not read. I allow my own eye to move to the end of the account. The verdict. Acquitted. Either that little girl lied to the court, or the system let her down badly.

What must it be like to stand up in front of so many people and draw out of your head the memories and organize them in a logical form, and find the words to convey them to strangers? In such circumstances, the pressure on any witness to say all that must be said is enormous. There is a risk that the giving of evidence becomes a test of nerve. When the witness is a child or mentally frail or confused, it is even more difficult. I told the Chinese delegation that it is the judge’s job to ensure the jury gets the best possible evidence – but how is that to be achieved? It must have been obvious to those sitting in the courtrooms of the past that something needed to be done. No doubt there was a lot of heart-searching. But heart-searching doesn’t help. Not unless practical steps are taken. It took a long, long time for us to work out the answer, but in the end we did find a better way than that which young Susan Marshall had to endure. And when we finally got there, the solutions were so simple.

It was the Youth Justice and Criminal Evidence Act 1999 (yes, I do mean 1999) which finally introduced a range of ‘special measures’ for vulnerable witnesses.fn3 Among the first, easiest and most obvious of the measures is the use of a curtain drawn around the witness-box so that the witness is screened from everyone in the courtroom except the judge, jury and the barrister asking questions. She cannot be seen by or see anyone else – particularly not the defendant. Any ‘Susan’ giving evidence after this and utilizing this ‘special measure’, wouldn’t have to see the eyes of a defendant upon her, the subtle shake of his head, his threatening frown or pleading smile. Even in 1999 there were those who argued against this development, claiming the defendant was disadvantaged by it, but we have been using the curtain-screen for nearly a quarter of a century now, and no one says that any more. This must surely make the task of getting into the witness-box easier for Susan James than it was for Susan Marshall? A score point for The Present – an equalizer.

But the 1999 legislation went further than that. In certain circumstances,fn4 including where a child gives evidence of being raped, it provides for some witnesses to be outside the courtroom altogether, in a room (usually, but not always, elsewhere in the building), linked by a video/TV connection to the courtroom itself. So a witness like Susan can, these days, be seen on video screens by everyone in court, while she sees only the face and hears the voice of the person – judge or barrister – speaking directly to her.

These measures are meant to assist a vulnerable witness without taking away any of the defendant’s rights to a fair trial. Of course, the judge has to ensure the jurors aren’t prejudiced against the defendant by any of this. I have done it hundreds of times. ‘It’s a purely administrative matter,’ I say. ‘That’s just the way we do things, day in, day out, in courtrooms up and down the country. It must never be held against a defendant, because it is nothing to do with him.’

So here is another way in which we have achieved something that helps a witness give better evidence to the jury. Another score point to The Present.




CHAPTER FOUR

THE CURTAIN AND THE remote witness room can both ease the stress of giving evidence in front of the defendant and a roomful of strangers, but neither of them helps with the central problem – that of remembering and recounting the events themselves.

How did witnesses – especially the young – manage in the past? How did Susan Marshall cope? Perhaps the answer is spelled out at the end of the account of the trial in that word ‘acquitted’. But as it happens, I can tell you more than that about how it went. At least, I can tell you pretty much what she said on that day 288 years ago. I can do it because, as now, a record was kept of the evidence. In 1735 there was a scribe to do it. Later there were stenographers, and in due course a digital recording system. But one way or another, over the years, the words of numberless witnesses have been caught and preserved. Here is what Susan Marshall said as Julian Brown stared at her from the dock.


On Friday Night my Mother sent me to the Prisoner’s Shop. – He keeps a Chandler’s Shopfn1 the Corner of Plum-tree Court in Dyot-street, – for two Red Herrings. When I had them, the Prisoner bid me carry them home, and come back again, and he would give me one for myself. So I came the second Time, and he bid me go into his Back Room, and he would bring me a Red Herring, but he brought me a Dram of Anniseedfn2 and made me drink some of it. Then he set me on his Lap, and put his Hand up my Coats, and threw me on the Floor, and – and – I screamed out, and called him nasty Rogue. But he said, Hush! hush! I do so to my Wife. And then he made me promise to tell no body, and so I did not speak of it till Monday; but then I told Mrs Bathaway, for I was so sore that I could not go about; and she told my Mother.



The scribe has made a real attempt to capture her as she speaks … her hesitations … the ‘and – and – I screamed out’. This is Susan Marshall’s voice as she gives her account of the incident, her evidence-in-chief. How long did it take her to say this? A few minutes? Barely that. So short a time to collect herself and make sure she says all she needs to. So short a time to remember all that happened six months before. And if she is telling the truth, so difficult for her to disentangle the hard fact from the trauma and the emotions that followed. The difficulties the system posed for any witness – and particularly for the vulnerable – are obvious.

Susan Marshall was facing a problem intrinsic to our way of criminal justice. For centuries we have depended on witnesses standing in a courtroom to recall and describe what happened months, sometimes years, before. Despite the many advantages of our system, speed isn’t one of them. Long periods can pass between the allegation of an offence and the trial. Time must be allowed for each party to prepare their case – to find witnesses, instruct lawyers, research the law and draft applications and submissions. More months may go by if courts are overburdened with work and cannot provide an early trial slot. We know now that as time passes, memory fragments. It can be lost, or suppressed, or distorted by constant reliving in flashbacks or in nightmares. Again and again I have seen thoroughly honest witnesses who have no reason to lie, swear to facts which – when tested against the CCTV or other incontrovertible evidence – prove to be fiction. Memory, upon which so much of our trial procedure depends, is a porous and fallible thing. But, here’s a strangeness – although we have known for many decades that memory is a fragile thing, we seemed unable to adapt and are stuck with the old procedures.

It wasn’t until that same statute of 1999 that we found a way to help witnesses with this problem of loss of accurate memory, and even then – even now – we only make it available to some witnesses. The new procedure was designed to help those who are particularly vulnerable – the young, those with mental health issues or those who must talk about traumatic events or things of a very personal nature – in short where age, incapacity, fear or distress threaten to undermine the witness’s evidence. Like the ‘screen’ and the ‘remote witness room’ it is so simple, so obvious a solution. And like them, its initial detractors have melted away with the passage of time. It’s a procedure we have come to know as Achieving Best Evidence or ABE – because that is precisely what it is designed to do. The magic is contained in section 27, which says that a judge who, having regard to all the circumstances of the case, thinks it right, can direct that a video recording of an interview of the witness be played to the jury as that witness’s evidence-in-chief.fn3 The important words are ‘a video recording of an interview’. It refers to a recording made when the witness – the Susan – made her first detailed complaint to police.

Of course, the interview must be carried out in a way that prevents unfairness. Inevitably there has grown up a whole protocol as to how it must be done. But with section 27, the ABE interview was born and it is designed to do exactly what it says. Here’s how it generally works: as soon as possible after a complaint is made – typically within a day or two – the ‘vulnerable witness’ is taken to a special suite of rooms equipped with audio and recording devices. There, in as relaxed an atmosphere as can be contrived, he or she is interviewed by a trained officer. The witness is allowed to recount an event, then the officer questions them to draw out the detail. Everything that takes place in the room is recorded so that witnesses cannot be prompted, coached or led into their evidence. It must come from them. But they can be helped to focus on what is relevant. And in due course, when the trial takes place, this recording can be played to the jury as the witness’s ‘evidence-in-chief’.

This is what happened with Susan James, and the procedure has given her the chance to give her best evidence before her memory was lost or corrupted. How much luckier she is than complainants like Susan Marshall. ‘My’ Susan was interviewed on the Monday afternoon following the events of the Friday evening. The recording is available to the lawyers, and to me. And now, at last, I settle down to watch it.

On my computer screen the scene is frozen in the past. A push of another button will unspool time, but I don’t do that yet. I study the opening image. There is the interview room, big enough to avoid claustrophobia, not so big as to lose the child in it. One camera is trained on the sofa where she sits. Another will follow her if she stands or moves around or even if she makes a dash for the door. Everything in the room is designed to be comfortable, but Susan is not comforted. She sits on the edge of the sofa, very small, very stiff, very still. She stares through a mane of straight fair hair. She is the child in the school photograph. My finger hovers over the play button. It does not descend. Not yet. I want to understand this little girl. I want to understand Jason Godmer too. And defunct cars, visiting Chinese judges, everything else, must wait their turn because here is what is important. Here, where a child is saying ‘he raped me’ and a man is protesting ‘she’s lying, fantasizing’. And however the system dresses it up with barristers and wigs, with submissions of law and subclauses of statutes, in the end it is between these two accounts – the child’s and the man’s – that a jury must decide. I reach out to click play.

She is sitting where she has been put, under the full scrutiny of the camera. She is holding a teddy bear. These rooms are equipped with a good selection of soft toys and presumably the kindly interviewing officer has given her this bear for comfort. Susan holds it in her lap. She stares at it as if she can’t think what it is doing there.

The female officer begins with the introductions and formalities, and then she sets about the required checking that her witness understands the difference between truth and lies.


‘If Mummy left a jam tart on the kitchen table and you ate it,’ she says, ‘and when Mummy asked, you said it wasn’t you who took it, is that the truth or a lie?’



This would test the Chinese interpreter. It seems to challenge Susan too. She looks at the officer as if the woman is mad.


‘My mum doesn’t make jam tarts,’ she says. ‘They’re bad for your teeth.’

‘Yes, but—’

‘And I don’t like jam.’ Suddenly Susan has had enough of this. ‘And I don’t steal,’ she says. ‘And if I did, I wouldn’t lie about it.’



I hear her words, and with them, echoing somewhere in the future, the thud of defence counsel’s heart dropping. Either Susan is a consummate actress, or she is about to tell the truth as far as it is in her power to do so. And so she describes that Friday night.


‘Uncle Jason,’ she says, then stops. The officer waits patiently. Susan tries again. ‘He said the car was making a funny noise.’ Susan said she couldn’t hear it but Uncle Jason stopped the car and looked under the bonnet. He said the car needed to cool down, though Susan didn’t see why because they had only been driving for five minutes. He said they should play a game. He got into the passenger seat and sat her on his lap, facing him, her legs apart over his thighs. And then … and … and …



Susan may have known a lot, but she didn’t know about this. This was beyond her. But she knew she was hurt and she knew it was wrong and she knew – she thought she knew – she should have screamed and pushed him away.


… but it was Uncle Jason who was so kind and he had cuddled her before in the car, though not like this. And she hadn’t told Mum then. And she hadn’t told Mum when he said she was beautiful and special. In fact, she had been rather pleased. So perhaps it was all her fault and Mum would be so cross … and then they had got the fish and chips and he told her to stop crying and when she couldn’t he got very angry and pushed her out of the car and drove away.



The officer nods. She hasn’t interrupted at all but now Susan has got herself to the end of her first account, the officer must ask questions – not leading the child but allowing her to explain. She begins with what Susan had been wearing.


‘My Guide uniform, of course.’

‘Of course – but is that a skirt or trousers … ah, a skirt. And underneath?’

‘Knickers,’ says Susan. ‘Just knickers. Until …’

‘Until?’ asks the officer. And out comes the story of how Uncle Jason had removed them. ‘And Uncle Jason’s clothes?’ asks the officer, ‘did they come off or stay on?’

Susan thinks about this. ‘He was wearing red tracksuit bottoms,’ she says. ‘He …’ She demonstrates lifting her bottom as she sat. ‘He pulled them down so they were round his ankles.’

‘And where exactly was the car when this happened?’ asks the officer.



I had been wondering the same thing myself. Defence counsel will wonder, too. Surely Godmer couldn’t have done this at the side of a road where any passer-by could see? Is this an indication the child is lying? But Susan does not hesitate. She says,


‘Behind the park. He said that if the car broke down on the main road it would hold up all the traffic so he had to go to a place where it could cool down without obstructing the highway.’



‘Obstructing the highway’ … not the words of an eleven-year-old, surely. A sign that she was indeed repeating what he had said to her? Again the officer has had the same thought.


‘Did he use those words, Susan? Did he say “obstructing the highway”?’

The child nods.



And so it goes on, each step of the account examined and every inch of information extracted. Where she stops in her account, unable to describe exactly what he had done, with fingers, with penis, now the officer draws it all from her and makes a good job of it. Finally she says,


‘Is there anything else you can tell me, Susan? Anything else you remember?’

Susan looks down, sees the teddy still in her lap, places it carefully to one side. ‘He was hot,’ she says. ‘He was sweating. And the drops of sweat fell on me.’



The camera is on her. It captures what surely she could not have invented. A perceptible shudder
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