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Preface to the Paperback Edition

31 January 2020 was Brexit day, when Britain finally left the European Union, three and a half years after the referendum, and eight days after the European Union (Withdrawal Agreement) bill had been given royal assent. So ended the long-running debate on Britain in Europe. But Brexit itself was hardly noticed since it was followed by a transition period during which little changed. Current rules for trade, travel and business between Britain and the European Union continued to apply. Britain would remain subject to EU law and a member of the single market and customs union. But she would no longer participate in the political institutions of the EU such as the European Parliament. The Withdrawal Agreement specified that the transition period would come to an end on 31 December 2020 - though there is provision for an extension – by which time it was hoped that agreement on the final relationship with the EU would have been achieved. 

The central theme of `Beyond Brexit’ is that exit from the European Union leaves Britain with an unprotected constitution, since it seems to restore the sovereignty of Parliament as it had been before British entry to the European Community in 1973.

In consequence, Brexit reopens two major constitutional issues which EU membership had muffled.

The first is the relationship between Westminster and the devolved bodies in the non-English parts of the United Kingdom. Both Scotland and Northern Ireland had voted against Brexit in 2016 and were being extruded from the European Union against their wishes. But an independent Scotland, so nationalists argued, could rejoin the EU, while a Northern Ireland reunited with the rest of the island of Ireland would automatically become, once again, a member of the EU.

The EU, moreover, had ensured an internal market within Britain as part of its own internal market. But the British internal market might now be under threat, since, if powers from Brussels in regard to, for example, agriculture were to be returned to the devolved bodies, there could be radically different systems of agricultural protection in the different parts of the country. This would hamper Britain’s ability to conduct successful trade negotiations. The government, therefore, decided to retain some of the repatriated powers, tacitly amending the devolution legislation. But the Scottish Parliament refused legislative consent and sought instead to enact its own alternative legislation, part of which was found by the Supreme Court to be outwith its powers.

Brexit, therefore, threatens the balance between the different parts of the United Kingdom, and raises the question of whether the devolution settlement will be able to contain separatist forces in Scotland and pressures for reunification in Ireland. The continuation of the United Kingdom in its present form cannot be taken for granted.

The second constitutional issue raised by Brexit is whether it will yield untrammelled power to the executive. While a member of the EU, Britain was in effect under a constitution, that of the EU which, by contrast with the British system of government, transformed Westminster into a legislature of limited powers. It also provided for judicial review, not only of EU legislation, but also of Westminster legislation, which was required to comply with EU treaties. EU membership, therefore, had transferred power not only from Westminster to Brussels, but also from Parliament and government to the courts. Brexit transfers that power away, both from Brussels and from the courts.

In the 1970s, the British system of government had been characterised as one of elective dictatorship. Brexit raises the question of whether Britain will return to that condition, or whether there will be a reaction against the overweening power of government and a search for new constitutional checks and balances.

Brexit poses a stark choice between two different models of government, one based on parliamentary sovereignty, the other on checks and balances. The logic of this second model points ultimately to a fully codified constitution. 

Vernon Bogdanor,

March 2020.
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Introduction

Brexit is a momentous event. But so far discussion of it has been almost wholly confined to its economic consequences. Yet, Brexit will also affect the way we are governed. It will have fundamental consequences for our politics and our constitution. Entry into Europe in 1973 had a seismic effect on politics and the constitution. Brexit could be equally seismic.

Before we entered the European Community, as the European Union then was, in 1973, Parliament was thought to be sovereign. It could, it was believed, do what it liked. Judges did not, so most people thought, have the power, which they enjoyed in many other democracies, to strike down legislation as unconstitutional or contravening basic rights. Joining the European Community meant subordinating United Kingdom law to European law. It meant subordination to a higher legal order. In 1991, the judges disapplied part of an Act of Parliament because it went against European law, something which it had previously been thought they could not do. The judges took for themselves the power to review primary legislation in terms of its compatibility with European law.

Before we entered the European Community, our rights were protected primarily by Parliament, not by the judges. Our rights seemed at the mercy of government and MPs. But Europe gave us the Charter of Fundamental Rights, a Charter protecting rights against Parliament when Parliament legislated on European Union matters and, indeed, providing much more extensive protection of human rights than the Human Rights Act which was enacted in 1998.

Before we entered the European Community, the referendum was thought to be unconstitutional, ‘a device’ in the words of Clement Attlee ‘alien to all our traditions’. Yet, just two years after joining, in 1975, we had our first national referendum on whether we should remain. Since then we have had two further national referendums, climaxing in the Brexit referendum of 2016 and many referendums at sub-national level. The referendum has now definitely become part of the furniture of the British constitution.

Before we entered the European Community, there was much less constitutional debate than there is today. Indeed, many, even on the Left, felt that there was really little point in debating it, since it was hardly capable of improvement. In 1953, a visiting American academic, attending a dinner party at a British university, was surprised to hear ‘an eminent man of the left to say – in utter seriousness – that the British Constitution was “as nearly perfect as any human institution could be”. He was even more surprised that “No one even thought it amusing”.’1 Mr Podsnap, a character in Charles Dickens’s novel Our Mutual Friend, declared that we were ‘Very Proud of our Constitution – It was Bestowed Upon Us by providence. No other Country is so Favoured as this Country’. Any such encomium today would be regarded as highly embarrassing. Indeed, over the past decades, radical reforms such as devolution and the Human Rights Act have totally transformed our system of government and our understanding of the constitution. We are now much more uncertain about the merits of our system of government than we were before 1973. ‘If’, so Bagehot writes, ‘you are always altering your house, it is a sign either that you have a bad house, or that you have an excessively restless disposition – there is something wrong somewhere’.2

But will Brexit turn the clock back to the era before 1973? It seems unlikely. Membership of the European Union has swept away too many of our traditional landmarks for it to be possible to resurrect them. We will remain marked by our European commitment, short-lived though it has proved to be. Too much has changed and the past is indeed another country.

Brexit, however, will give rise to two constitutional problems. The first is how our rights are in future to be protected. Membership of the European Community shifted power from government and Parliament to the courts. But, as Chapter 5 shows, Brexit means that we will no longer enjoy the protection of the European Charter of Fundamental Rights, a Charter which indeed gave us much more extensive protection than the Human Rights Act. Will we be happy in future for our rights to be protected by government and Parliament rather than the courts – or do we need the judges to ensure that our rights are preserved?

Furthermore, Brexit will transform the relationship between the British Government and the government of the devolved bodies in Scotland, Wales and Northern Ireland. We will have to re-think the balance of power between Holyrood, Cardiff Bay, Stormont and Westminster. Brexit also resurrects the English Question. England, of course, remains the only part of the United Kingdom without a devolved body to represent its interests. England’s interests are represented by the British Government, which has an awkward dual role as the government of the United Kingdom as well as the government of England. Brexit, therefore, calls into question the current territorial division of powers and raises once again the question of how the United Kingdom is to be preserved. So, Brexit involves not just a new relationship between Britain and the Continent, but perhaps also a new relationship between the various components of the United Kingdom.

The greatest barrier to resolving all these difficult problems lies in the tenacious hold upon us of the concept of the sovereignty of Parliament, a concept undermined and perhaps abrogated by our membership of the European Community. Sovereignty is an absolute concept. Like virginity, once it is lost, it cannot be regained. Perhaps then, the problems raised by Brexit can only be resolved by further limiting the sovereignty of Parliament. Indeed, the central theme of Beyond Brexit is that the constitutional problems likely to result can only be resolved by radically rethinking our constitutional arrangements and moving towards a written or codified constitution. Brexit, therefore, could prove a constitutional moment. It will mark an end to our membership of the European Union. But it could also mark a new beginning in our constitutional development.

Beyond Brexit, then, has a specific but important theme – the effects of Britain’s forty-five year membership of the European Union on the British constitution and the likely constitutional consequences of Brexit. Beyond Brexit steers clear of the debate on the merits or demerits of Brexit; it is not concerned with the negotiations between the British Government and the European Union nor the parliamentary processes by which Brexit is being achieved

Beyond Brexit is intended, not for the specialist, but for all those interested in the future of the United Kingdom. I hope that it will be widely read, since it deals with fundamental problems confronting our country and how it is governed. ‘The British Constitution’, the Queen once said, ‘has always been puzzling and always will’.3 My hope is that Beyond Brexit will make the constitution seem just a little less puzzling.





	1 Edward Shils, ‘British Intellectuals in the Mid-Twentieth Century’, Encounter, April 1955, reprinted in Shils, The Intellectuals and the Powers, University of Chicago Press, 1972, p. 135.


	2 Bagehot, Collected Works, The Economist 1974, vol. VII, p. 226.


	3 Cited in Peter Hennessy, The Hidden Wiring, Gollancz, 1995, p. 33.










1 Britain and Europe: The Poisoned Chalice


I

Britain’s entry into the European Community, as the European Union then was, in 1973, led to profound changes in the constitution and the political system. Brexit is likely to lead to equally profound changes. It will, of course, mean the unravelling of forty-five years of our membership of European institutions. But we will not be able simply to return to the status quo as it was before 1973. Indeed, in politics, it is rarely possible to put the clock back. Too much will have changed since 1973; in any case, the Britain of 2019 is a very different place from the Britain of 1973. Our ideas about politics and the constitution have altered, almost out of all recognition. The atmosphere of the times, the spirit of the age, are quite different. The past is, as L.P. Hartley famously said, a foreign country. It would seem, as we leave the European Union, that our future will now be under our control, ours to mould as we wish – ‘take back control’ was a key slogan of the Brexiteers. But perhaps that is an illusion. For some consequences of our membership of the European Union are likely to remain with us even after Brexit.

Beyond Brexit seeks to chart the effects of our short-lived European commitment upon our constitution and our political system and to analyse how they will be affected by Brexit. Beyond Brexit, therefore, is an exercise both in past history and in futurology. Historians, it has been said, imagine the past and remember the future; or perhaps rather they interpret the past in terms of what they think the future will bring. What is clear is that our future will be shaped by our past and we will find it difficult to escape the consequences of our European involvement, comparatively brief though it was.

But why was that involvement so brief and why did it prove so problematic?

There are many reasons, but perhaps the fundamental one is that Britain, for profound historical reasons, remained outside and on the whole unaffected by the movement for European unity, which in the immediate post-war years animated so many on the Continent.

During the early post-war years, the idea of European unity became, for the first time, albeit briefly, part of the popular consciousness of Europe. But it did not become part of the popular consciousness in Britain.

In the eighteenth century, Edmund Burke had declared that no European could be a complete exile in any part of Europe. The idea of European unity was championed by philosophers such as Kant in the eighteenth century and by Saint-Simon in the nineteenth. Indeed, Saint-Simon believed that there was, in the continent, a developing patriotisme europeén. Nevertheless, until the twentieth century, European unity remained an idea for philosophers and prophets, rather than for politicians. However, in the twentieth century, by contrast, it was to move onto the political agenda and, after the Second World War, it was taken up by leading politicians on the Continent with some degree of popular support. This was, in part and paradoxically, a consequence of a sense of European weakness, a sense that the Continent was coming to be overshadowed by the growing power of the United States and Russia. European unity arose out of a perception of the decline of Europe, not of its strength. Even so, until the 1940s, the idea of Europe was promoted only by a few far-sighted political leaders – by Briand and Stresemann, foreign ministers of France and Germany during the 1920s and also by Winston Churchill, who, in The Saturday Evening Post in February 1930, wrote:


The conception of a United States of Europe is right. Every step taken to that end which appeases the obsolete hatreds and vanished oppressions, which makes easier the traffic and reciprocal services of Europe, which encourages nations to lay aside their precautionary panoply, is good in itself.



But then, in words that prefigured his post-war approach, he wrote ‘But we have our own dream and our task; we are with Europe, but not of it. We are linked but not compromised’.1

It took the Second World War for the idea of the unity of Europe to become, for the first time, an element in the popular as well as the political consciousness of the Continent and it was this growth in the consciousness of being European which was to make possible the creation and development of the European Community, established by the Treaty of Rome in 1957. The six founding members of the European Community – France, Germany, Italy and the Benelux countries – Belgium, Luxembourg and the Netherlands – had all suffered from National Socialism, from enemy occupation or both. Britain alone amongst the European belligerents had suffered neither. For many on the Continent, the struggle against Hitler had taken on the aspect of a supranational struggle. Hitler, so it appeared, had exploited divisions amongst the European powers to establish Nazi domination over Europe. The war against him was not, therefore, merely a conventional war between nation-states, but seemed to take on the character of a war of faiths in which the nations themselves had been divided. The resistance to Nazism, therefore, seemed to have a supranational character. It sought not merely to defeat Hitler but to create the conditions under which any future Hitler would be impossible. It sought not merely to re-establish the nation states as they had been before the war, but to link them together permanently through the creation of some form of European government. Two of the most powerful elements in the resistance movements – socialism and Christian Democracy – were themselves supranational in nature and the wartime resistance seemed to hold open the possibility of these two political forces revivified and coming together in the common cause of European unity. The war, therefore, seemed pregnant with possibilities for a new Europe in which future national conflicts would become impossible.


‘I have known two Europes,’ declared the French writer, Maurice Druon, in 1946, ‘two Europes that existed. One, the Europe of the night, which began for us and for other peoples even earlier, was a Europe in which for a moment the same sun rising in the Caucasus set in the Atlantic – I have known another Europe, a weak Europe being born, having its seat in London, a Europe made up by a few exiles, of certain volunteers, all Europeans, because they did not merely belong to the nation of their birth, but because they truly belonged to a common struggle, and it is this Europe which, in the end, had won.’2



On the Continent, therefore, the European idea was seen by many and, in particular, by the Christian Democrat founding fathers of the European Community – the leaders of West Germany, Italy and France, Konrad Adenauer, Alcide de Gasperi and Robert Schuman – as a reaction against nationalism, of which Fascism and National Socialism were but perverted forms. From the shock of defeat and occupation, they and other European leaders drew the lesson that the nation-state had failed and that Europeans could avoid future wars and restore the influence of a ravaged continent only if they combined together to create new supranational institutions.

Maurice Druon had written that the seat of the new Europe had been in London. But, not having suffered the shock of occupation or defeat, Britain drew very different lessons from the Second World War. For Britain, the war seemed to have shown not the weakness of nationalism and the need for supranational organization; rather, it had shown the beneficent value of British patriotism. We would, Churchill insisted, defend our ‘island’, the fortress which kept us safe from invasion. The rhetoric of our ‘finest hour’ and victory in 1945 proved the strength and vitality of Britain and her Commonwealth – or, as Churchill always preferred to call it, her Empire. There was therefore no reason to crib or confine British patriotism nor to submerge it in European supranational institutions. While it was difficult for the Germans, the Italians or the French to feel pride in their national past – indeed many had cause for shame in what they or their parents might have done during the war – the British could rejoice in their past and, in particular, in their wartime solidarity. Protected by their geographical position, by the Channel and by their wartime experience, Britain’s political leaders did not find it easy to understand the very different psychology of the Continental nations which the war had ruined. European identity, then, had been constructed in reaction to war, British identity was reinforced by it.3 As Jean Monnet, leading architect of the Coal and Steel Community and the European Community put it, ‘Britain had not been conquered or invaded. She felt no need to exorcise history’.4

Britain, nevertheless, had seemed, for a short period during the early stages of the war, to share in the development of a European consciousness. Maurice Druon, after all, had spoken of the new Europe as having its ‘seat’ in London. When, in March 1940, Britain and France signed a treaty pledging not to make a separate peace with Hitler, they declared also that they would maintain, after the war:


A community of action in all spheres for so long as may be necessary to effect the reconstruction with the assistance of other nations, of an international order which will ensure the liberty of peoples, respect for law and the maintenance of peace in Europe.



This declaration led The Times to comment, on 29 March 1940, that:


Anglo-French unity has already reached a more advanced point than at any period during the last war, and what is more it is realized in both countries that this point is but the first step towards a closer and more lasting association.



In Le Figaro, on 30 March, Wladimir d’Ormesson insisted that ‘England is now in Europe’.5

In June 1940, Winston Churchill, seeking to forestall French surrender, offered indissoluble union between Britain and France, ‘in their common defence of justice and freedom against subjection to a system which reduces mankind to a life of robots and slaves’.6 This proposal was to be revived by French Prime Minister, Guy Mollet, in 1956, at the height of the Suez crisis. In 1940, following the French surrender, the French Prime Minister, Paul Reynaud, had remarked that Churchill’s offer ‘might have marked the beginning of a United States of Europe’7 and one authority has commented that:


If it was right for Britain at the crisis of the war’s fortunes to take the tremendous risk of the unknown inherent in the
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