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TRANSCONSTITUTIONALISM

Transconstitutionalism is a concept used to describe what happens to constitutional law when it is emancipated from the state, in which can be found the origins of constitutional law. Transconstitutionalism does not exist because a multitude of new constitutions have appeared, but because other legal orders are now implicated in resolving basic constitutional problems. A transconstitutional problem entails a constitutional issue whose solution may involve national, international, supranational and transnational courts or arbitral tribunals, as well as native local legal institutions. Transconstitutionalism does not take any single legal order or type of order as a starting point or ultima ratio. It rejects both nation-statism and internationalism, supranationalism, transnationalism and localism as privileged spaces for solving constitutional problems. The transconstitutional model avoids the dilemma of ‘monism versus pluralism’. From the standpoint of transconstitutionalism, a plurality of legal orders entails a complementary and conflicting relationship between identity and alterity: constitutional identity is rearticulated on the basis of alterity. Rather than seeking a ‘Herculean Constitution’, transconstitutionalism tackles the many-headed Hydra of constitutionalism, always looking for the blind spot in one legal system and reflecting it back against the many others found in the world’s legal orders.
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Preface

I first thought of writing this book during my stay as Jean Monnet Fellow at the European University Institute (EUI) in Florence, Italy, in the autumn and winter of 1999–2000. Discussions with colleagues and students in highly productive seminars and conferences led me to think differently about state constitutionalism, and although I later wrote several essays on related subjects,1 my involvement with other projects prevented me from starting on this larger study, in which I planned to develop a more comprehensive outline of transconstitutionalism.

Later, while teaching and researching at the Universities of Frankfurt am Main, Hamburg, Flensburg, and Humboldt (Berlin) in Germany, and the University of Fribourg in Switzerland, I studied the subject in greater depth. In this context, conversations with colleagues Hauke Brunkhorst, Gunther Teubner, Karl-Heinz Ladeur, Ingeborg Maus, Andreas Fischer-Lescano, Dieter Grimm, Christian Joerges and Rüdiger Voigt, among others, were vitally important to clarify and contribute to my understanding of issues relevant to constitutionalism in contemporary world society.

After returning home to Brazil in 2008, I began writing the first draft of this book in Portuguese. In this phase I had invaluable discussions with Deisy Ventura, Thales Morais da Costa, Virgílio Afonso da Silva, José Afonso da Silva, Régis Dudena, and Rodrigo Mendes. Deisy, Thales, and Régis contributed highly clarifying comments on various points, particularly with regard to European law. With regard to transnational law in the strict sense (legal orders constructed primarily by private or quasi-public actors), Régis and Rodrigo made important contributions. Virgílio and José Afonso were of precious assistance, supplying bibliographical references on the contemporary constitutional debate both in Brazil and elsewhere.

In December 2008 and January 2009, I completed the Portuguese version of the book while in Heidelberg as Visiting Fellow at the Max Planck Institute for Comparative Law and International Law at the invitation of Armin von Bogdandy, the Institute’s director. While there I was offered exceptional conditions for study and research, and this was decisive in enabling me to finish the book. Intense discussions with colleagues at the Institute helped me avoid certain excessively peremptory formulations. The Institute’s excellent library provided invaluable support and its outstanding librarians tirelessly assisted me in my efforts.

After revision and proofreading by Aline Nunes and Pedro Souza, the Portuguese edition was published by Editora WMF Martins Fontes in November 2009.

I am immensely grateful to the institutions and individuals mentioned for their help and companionship during this journey. I also want to thank the German Academic Exchange Service (DAAD) and the Alexander von Humboldt Foundation for enabling me to spend valuable periods researching in Germany. Heartfelt thanks, also, to my friend Franz von Weber, with whom I enjoyed highly instructive conversations on the subject addressed by this book over many years in Switzerland, Brazil and Germany.

Pedro Henrique Ribeiro and George Galindo, to whom I am very grateful, gave me important technical help with the English translation.

While overseeing the English translation I found it best to translate a number of extracts from foreign theoretical and doctrinal works myself, as well as passages from foreign case law and legislation. In the bibliographical references, I have mentioned any acceptable English translations located. The footnotes to many citations also include references to the corresponding pages in the English translations available to me. In some cases, I have adapted these translations where appropriate. My main purpose in doing so is to help readers without access to the originals, especially if they are conducting their own research on the subjects discussed.

Original publication dates are frequently shown in square brackets following the date of the edition used. This is intended to offer readers an indication of the historical context for the theory, argument or thesis concerned, or the chronology of the author’s theoretical or doctrinal development and the respective paradigm.

For this English edition, while it has unfortunately not been possible to undertake an exhaustive review to include new cases and the institutional changes that have taken place since I finished writing the book (such as the changes deriving from the Lisbon Treaty on the European Union), I have nevertheless amended and updated the text to a certain extent. In this phase, I was again fortunate to receive the inestimable encouragement of Elvira and Bernardo, for which I am enormously grateful.

Marcelo Neves

São Paulo, August 2012

 

1 Neves, 2002; 2006a, pp 259–83; 2007a, pp 191–200; 2007b; 2007c; 2009a; 2009b; 2009c.
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