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To truth and fairness, which should still matter in the media—especially on the Internet and in social media


PREFACE

Tell It All, Tell It Early, Tell It Yourself



Welcome to my world. It’s January 2002, and the phone rings late at night, and Martha Stewart is on the line. “Sorry to call you so late. Is this Lanny Davis? I need your help getting the truth out. My lawyers are telling me I can’t. Will you help?”

Or it’s December 2005 and the chairman and CEO of Royal Caribbean Cruise Lines calls: “We had a tragic incident on board one of our ships—a young man recently married on his honeymoon went overboard last July, we still don’t know what happened, and the cable TV shows and media are criticizing us. We decided to say nothing out of sensitivity to the family. What should we do?”

Or Representative Charlie Rangel wants to know how to respond to a New York Times article saying he never paid taxes he owed on a condo over a twenty-year period.

Or Senator Trent Lott wants advice on having made an embarrassing public utterance—and should he return a call from civil rights icon Rev. Jesse Jackson Sr.

Or I myself wake up to find I’m on page one of the New York Times—falsely accused of something that people will now believe is true.

What do you do? How do you respond? How do you fight back?

My work in crisis management has taught me a series of rules and one overall guiding principle. The guiding principle: Tell it all, tell it early, tell it yourself.

The rules and how I learned them are what I tell in my Crisis Tales.


INTRODUCTION

The Five Rules of Crisis Management



The phone call I received in November 1996 from then White House counsel Jack Quinn not only changed my profession; it also changed my life.

Quinn, a distinguished Washington, D.C., attorney and an old friend from Democratic politics for thirty years, called me shortly after the November 5, 1996, presidential election. After some small talk, he offered me the job of White House special counsel defending President and Mrs. Clinton in the media from expected Republican attacks and congressional investigations.

I had known the Clintons for more than twenty-five years. I first met Hillary Rodham when I was in my “senior” (third) year at Yale Law School; she had just arrived as a freshman in the fall of 1969. We became good friends—she was the smartest, funniest, and most public-service-committed person I knew at Yale Law School. Bill Clinton arrived in September 1970 as a first-year—I had graduated in June 1970. I met him when we worked together briefly on the Joe Lieberman (now a former four-term U.S. senator) insurgent primary campaign for the Connecticut State Senate, and for an anti–Vietnam War Senate candidate for the Connecticut Democratic Party nomination.

Now it was twenty-six years later. I had spent the previous twelve months appearing on TV, as a volunteer, to defend my still good friend Hillary Clinton, now First Lady, from attacks concerning a twenty-plus-year-old land deal called Whitewater in which the Clintons had invested and lost money.

I thought then that the entire blown-up Whitewater “scandal” was bogus—an egregious example of scandalmongering by the media machine. As it turned out, I was right. After thousands of headlines and editorials by the nation’s leading investigative reporters, dozens of Republican-partisan congressional hearings on the Clintons’ Whitewater investment, spending tens of millions of dollars of taxpayer funds, and another $70 million–plus spent by Independent Counsel Kenneth Starr on Whitewater, not one charge of wrongdoing regarding Whitewater was ever filed against the Clintons.

So the nonscandal of Whitewater that preoccupied the media and the public for years taught me the most important lesson about crisis management: Fight back with facts, no matter how many leading media organizations pile on, and with persistence and patience, the conventional wisdom accepting the notion “where there’s smoke there’s fire” can be challenged, if not permanently defeated.

Besides Whitewater, in 1996, another alleged “scandal” was building in the nation’s political media. The Clinton fund-raising apparatus for the 1996 reelection campaign was accused of campaign finance violations. Dozens of stories had appeared in the fall of 1996, but the Clinton reelection campaign was not responding, understandably keeping focused on the reelection messages people cared about.

Once President Clinton was reelected over Republican senator Bob Dole by a healthy margin, the pressure cooker of unanswered questions and unwritten stories on the Clinton campaign fund-raising practices seemed ready to blow.

The White House lawyer who had served as a spokesperson primarily for Whitewater had announced his resignation. When White House counsel Jack Quinn called shortly after the election, he asked me to become White House “special counsel”—specifically to speak for the White House on scandal-related and legal issues, primarily, we expected, regarding the alleged campaign finance abuses during the 1996 Clinton reelection campaign.

Why me? I asked, resisting, not wanting to give up my law practice and my leisure time with my wife and family. “You are the only one the Clintons can think of who meets three requirements—a lawyer, who understands and can deal with the media, and who also understands politics.”

I accepted, knowing this would be a difficult job. But I had my doubts. Many Clinton White House senior staffers, I knew, had accumulated hundreds of thousands of dollars of legal fees defending themselves during congressional investigations over the bogus Whitewater issue. So I was reluctant to take the job.

But I was concerned also about the line of demarcation between my role as White House spokesman on scandal issues and that of the widely respected White House press secretary, Mike McCurry.

So before I accepted the job, I went to McCurry to ask his advice. He urged me to take the job. Clearly he wanted to clear out all the “scandal” questions from the podium he commanded every day when he briefed the White House press corps.

So I asked McCurry, “We both speak for the White House, Mike. But where does your job end and my job begin?”

McCurry put his legs up on his desk. He smiled that mischievous and evil smile I came to know . . . and fear.

“Have you ever seen the bumper sticker ‘Shit Happens’?”

I said, “Yes.”

“Well,” he said, “when ‘shit happens,’ you speak!”

Ouch, I thought. Some job. I immediately thought of the old cartoon character in Li’l Abner, the character who, on a sunny day, walked around with a dark storm cloud over his head. That would be my job at the White House, I thought.

As it turned out, that was an understatement.

I began my job and quickly became known within the White House as “Mr. Bad News” or, as the New Republic referred to me in a cover story published some months later, “the minister of scandal.”

I must admit there were times that I had the feeling that people were afraid of me when I appeared anywhere in the White House complex. I remember sometimes walking down the hallways of the West Wing on my way to the White House counsel’s office or sometimes the Oval Office to discuss the latest breaking “bad news” scandal story on campaign finance issues and to get answers to hundreds of reporter questions. I began to notice that when people saw me coming, they would quickly close their doors.

I thought: What am I—a walking infection?

From the start, McCurry and I devised a preemptive strategy that was counterintuitive: We needed to help reporters write bad stories as completely and quickly as possible. We knew that there were plenty of “bad” documents, as in embarrassing and raising legal questions, that had been turned over to various Republican-controlled congressional investigative committees. We knew that two committees—the Senate committee led by Republican senator Fred Thompson and the House committee led by Republican congressman Dan Burton—had scheduled hearings in the early summer that would almost certainly be nationally televised.

So what to do? Wait and let the documents we had turned over to the Republicans be leaked, a few at a time, dribbling out stories and building up the importance of the TV hearings? Or call reporters, “leak” the stories (without attribution), and invite them to write the bad stories in the winter and early spring so by the time the hearings were held, these stories would be “old news”?

To anyone familiar with media and politics, the answer was clear: preemption, making “bad news” “old news” by the time the Republicans held their hearings. And that is what we did.

From that strategy came my mantra within the White House for getting the truth out, which remains to this day, in my judgment, the starting point for all good crisis managers regarding the truth: “Tell it all, tell it early, tell it yourself.”

The first step in implementing this strategy—or in being ready to respond in the event preemption didn’t make any sense—was to gather facts to be ready for the story.

The White House fact machine I relied on was a group of lawyers under the leadership of another lawyer named Lanny—Lanny Breuer, a brilliant white-collar Washington lawyer and former New York prosecutor who also carried the title of “special counsel to the president.” (As of the end of 2012, Mr. Breuer still served as assistant attorney general for the Criminal Division of the Justice Department in the Obama administration.)

I needed to be part of this legal fact-gathering process. I was talking to the media and I knew what they wanted. I knew what was hot and what was not. From listening to reporters, I knew what would have “legs” (as in, be picked up by other news organizations) and knew what the Republicans in the investigation committees were planning to emphasize to a national TV audience. I also wanted to confirm the facts myself.

After gathering what we hoped were all the facts, good and bad, of interest to reporters and the public, the second step was to try to boil them down to a simple set of messages that people could understand. As Mike McCurry phrased it, we had to “put a waterfall of facts into a garden hose” to produce simple messages that reporters and readers could easily understand.

Next we had to get the story out proactively before the Republicans did. We usually did so by “placing” the story, or, to use the colloquial word most often used, “leaking” the story to a reporter with a respectable news organization. That way, it could be written, out, over with, and thus be “old news” before the expected summer 1997 nationally televised Republican hearings.

We would call a reporter and often would give the reporter the documents and facts on a “deep background” basis—meaning the reporter could write the facts without disclosing the original source of the documents. We called this a “deep background private placement.” If we were successful, we referred to the resulting story as a “predicate” story—one that summarized all the facts, good and bad, so it could be used as a foundation for other reporters and then there was virtually nothing new to report.

Sometimes our “leaks” had to be done without the knowledge of senior White House lawyers so they would have “deniability” when confronted by the Republicans (who, hypocritically, would be angry because they would be denied doing the leaking with a more negative spin). I felt uncomfortable about this, and it was rare, but this was my instruction from senior political and media White House officials.

Unfortunately, this practice of operating without the knowledge and approval of senior lawyers may have been okay as an exception, because the White House was a political institution. But it might have created in my mind a basis for doing so again if it appeared to be necessary.

I preferred to engage in debate with my fellow lawyers on how to get facts out proactively without significant legal risks. McCurry would warn me when I was on my way to a meeting of White House lawyers: “Davis, don’t leave the room full of all these lawyers without your blood being left on the floor!” “That’s easy for you to say, McCurry,” I would ritualistically respond. “That’s my blood you are talking about.” What McCurry meant was that as a press person, he couldn’t be in the room with the lawyers, and I had to be his agent to make the political and media arguments for our proactive strategy.

What blocked McCurry from being in the room was that he wasn’t an attorney. He couldn’t challenge lawyers when they objected to disclosures to the media for legal reasons, such as executive privilege. That would be a showstopper, McCurry would point out. End of discussion. Whereas I, as an attorney, could ask my fellow lawyers: “Executive privilege? What are you talking about? That’s BS. There is no executive privilege for a political memo between staff.” Whether my position was accepted or not, at least my fellow lawyers would have to engage and debate. Also, any nonattorney in the room can risk the waiver of attorney-client privilege—the rule that communications between a client and an attorney rendering legal advice are immune from subpoenas or compelled testimony. With a nonattorney PR person in the room, most lawyers worry there could be a complete “subject matter” waiver—meaning anyone in the room, including attorneys and clients, could be forced to testify as to the legal advice and produce all documents underlying the advice to the adversary.

So McCurry had the wisdom to see—way before I did—that an attorney who understood media and politics had a great crisis management advantage. He or she could be in the room with the attorneys, argue with them, test legal judgments through a media-political filter, and at least have a fighting chance to convince the instinctively opaque attorneys to go transparent.

Without realizing it at the time, my work at the White House—where the three disciplines of legal, media, and politics inevitably crossed my desk every day, often every hour—was the basis for a new model for crisis management, one that as far as I knew had never been combined or tried before, using all three disciplines at once to produce an effective crisis management strategy.

I announced I was leaving to return to my law firm in December 1997, after the campaign finance hearings fizzled out and most people in Washington believed that the Clintons had survived a bunch of largely bogus, partisan-driven scandal charges. After I left the White House, I spent most of 1998 as a volunteer defender of President Clinton from impeachment proceedings. After he was acquitted in early 1999, I was able to develop this new three-pronged legal/media/political approach to traditional crisis management.

The key new element was taking advantage of the “attorney-client privilege” to be able to get access to all the facts, good and bad.

The “privilege,” as it is called by attorneys, derives from centuries of tradition based on a confidentiality principle that has long been accepted—not just in the law, but in religion and medicine as well.

For example, when a priest hears confession, he is bound to maintain the secrecy of the confessor, and the confessor is able to rely on that and, thus, is willing to be completely honest. The same principle applies to the patient, who must be completely forthright with a physician or psychiatrist if he or she is going to get effective medical help. An attorney must also be able to assure a client in trouble that the client must be 100 percent truthful to get the best legal advice, and if he or she is, the facts disclosed cannot be compelled to be disclosed (with rare exceptions), even if the attorney is served with a subpoena.

Over the years, I learned that the traditional advice of a lawyer to avoid public comment during a legal crisis had become outdated, especially with the impact of the Internet at the turn of the twenty-first century.

It was no longer viable for a lawyer to tell a client, “We’ll win it in the courtroom—we won’t litigate this in the media.” There were too many ways for the judge and the jury to be influenced by public opinion, consciously or unconsciously; too many ways for prosecutors and regulators to be persuaded by adverse media coverage to launch an investigation or to bring a case, as broadcast news once a day became 24/7 cable, and then within just a few years, the Internet led to websites and then some blogs and then the blogosphere and then Google, Twitter, YouTube, WiFi, and social networks.

Over more than a decade since leaving the White House, the foundation rule—“Tell it all, tell it early, tell it yourself”—in practice broke down to five simple rules of crisis management. These five emerged from the actual crisis tales I experienced, handling scandals in politics, business, and life. They are:

RULE 1: GET ALL THE FACTS OUT

The first and mandatory question is: What are the facts? And the best way for a crisis manager to get access to all the facts directly and reliably is to be a practicing attorney protected by the attorney-client privilege. (It’s not enough to do public relations and have a law degree—the courts require actual law practice and legal advice to obtain the protection of the “privilege.”)

This does not mean that public relations and political advisors aren’t needed. To the contrary. But ideally there are attorneys who can be a bridge between the two worlds—an agent for the PR team to convince the attorneys they need to get the facts out; and an agent for the attorneys with the PR team to be sure that what is said to the media is factual and complete and won’t carry legal risk.

Good examples of fact-gathering that could not have been done without the attorney-client privilege were the Martha Stewart and HealthSouth controversies. My first set of interviews with both Ms. Stewart and the CEO of HealthSouth, Richard Scrushy, had to be done myself, under the protection of the privilege. I knew there was a potential that a full accounting of the facts might lead to legal exposure in the case of each—so before I knew all the facts, I had to have the protection of the attorney-client privilege and then be able to decide what could, or could not, be disclosed to the media to handle the crisis—or whether to have any media strategy at all.

RULE 2: PUT THE FACTS INTO SIMPLE MESSAGES

Second, once the legal crisis manager has all the facts—meaning documents, emails, and other verification that the facts are true—the next step must be to craft a simple message.

The best way to approach this task is to write the message or messages as brief headlines for the story you would like to see written. Ultimately reporters are no different from members of Congress or even regulators: You have to simplify your facts into a concise, easy-to-understand message.

For example, how do you summarize the message when a cruise ship loses a passenger in the middle of the night and the young man’s family hires a lawyer and accuses the ship of botching the investigation? The facts are complex and the cruise ship does not want to seem insensitive to the grieving family, including the grieving widow, who lost her husband and their honeymoon cruise. So when the Royal Caribbean crisis tale is told, we will see that the message wasn’t easy to summarize in a simple headline. Then we found it—and once we did, we knew we had it. “We’re a cruise ship—not CSI.”

Once the core messages are developed, the attorneys must confirm verifiable facts to support those messages, with documents and sources that a reporter will find believable.

The end result for effective crisis management at this point is what we came to call “The Book”—core messages on the first page, then bullet points supporting each core message on the next pages, and tabs of documents supporting each bullet-point fact. Ideally, attorneys should approve the facts and media strategy. On one occasion I have violated that policy of working closely with attorneys—and in that case, as will be told in my tale about Martha Stewart, I regretted doing so.

RULE 3: GET AHEAD OF THE STORY

There are many techniques for getting the facts out, using “The Book” as your “fact box”—meaning, getting the messages and facts contained in “The Book” published, and limited to those contained there, since they have been approved by the attorneys and client and it is dangerous to go outside them.

When you have the luxury of proactively “placing” a story with a reporter, you are ready to place your predicate story.

The advantage is not only preemption—giving all other reporters one place to go to read all the facts and understand the most favorable narrative thread—but the ability to take your time and work with a reporter to make the story complete and effective, since the reporter can take his or her time preparing the story without an immediate deadline. It also allows you to get your viewpoint—your “spin,” so to speak—into the story in a way that is credible, since that viewpoint should be a plausible argument drawn from the facts of the story.

A classic predicate story was written by the New York Times about the accusation that Macy’s Herald Square (the famous Macy’s store in New York City that is the sponsor of the annual Thanksgiving Parade) had been guilty of racial profiling of its minority customers when it came to shoplifting apprehensions. The Macy’s crisis tale describes the second-guessable decision to allow the Times reporter and a photographer access to the holding room for shoplifting suspects, together with cells and handcuffs. But the predicate story that was ultimately written by the New York Times proved the value of giving a reporter total access to all facts, individuals in the company, and the full context of the alleged shoplifting incident that was the basis of a racial discrimination lawsuit—getting an entire story written, all at once, with all good and bad facts summarized fairly and accurately.

Of course, if it is too late and the story has already broken, “The Book” will still be useful for responding to a deluge of questions in a “war room” or “rapid response” room of lawyers and PR consultants. And it will not be too late to try to stanch the bleeding and dribbling out of information after a bad news story has broken by finding a reporter from an influential newspaper or Internet site to write the complete story and—the crisis management objective—get the story behind you.

RULE 4: FIGHT FOR THE TRUTH USING LAW, MEDIA, AND POLITICS

Sometimes, a single tool will not be effective to solve a crisis, especially a high-profile civil case or regulatory prosecution in Washington. Usually companies hire separate teams of lawyers to do the litigating, public relations advisors to talk to the press, and public policy or lobbying experts to deal with the politics of the crisis—addressing the concerns of various constituencies affected by the crisis, whether shareholders, voters, or even governments.

This multidisciplinary strategy is sometimes very risky, since lawyers and media strategists and politicians or diplomats in the international arena accustomed to secrecy may all be at cross-purposes. Two tales—one domestic (a U.S. CEO accused of accounting fraud and with suspicious facts from the start) and the other international (Hondurans caught in the middle of a coup—or was it a coup?)—demonstrate that the multidisciplinary approach done by one individual, while risky, is sometimes the best way to solve a crisis, or at least minimize the damage.

RULE 5: NEVER REPRESENT YOURSELF IN A CRISIS

It is all too easy and common for an individual in the middle of a crisis, such as a CEO used to commanding the heights and leading a major corporation, to rely on his or her own instincts and experience to solve a media crisis. This is a mistake—especially when it is the crisis manager who finds himself or herself as the subject of the media storm.

I learned this lesson the hard way, as one chapter of this book demonstrates. There was a story written about me in the New York Times in which I did not have a chance to present to the Times reporters all the facts up front, because I was working behind the scenes to assist the U.S. State Department in facilitating the exit of an Ivory Coast strongman who had lost an election. I also was ill prepared to counter other characterizations of my previous clients that were not accurate. But in the final analysis, I had only myself—not the Times—to blame for violating all the crisis management rules that I advise others to follow.

WHEN WILL THEY EVER LEARN?

More than a quarter century ago, the Nixon crisis managers in the Watergate scandal made all the fundamental mistakes that make a bad crisis worse: deny, deny, deny; then the “limited modified hang-out” of partial disclosure, then the cover-up; and finally, after the inevitable dribble, dribble, dribble of facts leading to critical mass and the final explosion, the resignation of a president of the United States.

The crisis management mistakes made in Watergate have been repeated in the corporate arena—from the mismanagement of the media and message after the Exxon Valdez oil tanker grounded on a sandbar, beginning a massive oil leak that soiled Alaskan shorelines and wildlife, to the difficulties experienced by BP during and after the Deepwater Horizon oil spill. What is most remarkable is that after so many years of repeating the same mistakes in mismanaging high-profile crises, they continue to be made—denial, delay in getting the facts out, letting the legal concerns trump the brand and media perceptions, and then watching helplessly as the truth inevitably dribbles out in Chinese-water-torture fashion—as if no one has any memory, or has learned anything from the past. There are plenty of examples of this amnesia and blindness to the fundamental rules of crisis management in recent years, through 2012. For example:

• Former senator John Edwards believed for too long (as he would admit) that his affair with a campaign worker and the birth of their child could be kept a secret. Given how smart a man and politician he is, it’s hard to imagine why he thought that sooner or later (and it could have been in the middle of his campaign as the Democratic Party’s nominee for president) the truth would not come out.

• Similarly, during the 2011 Republican contest for the presidential nomination, former Republican presidential candidate Herman Cain seemed to believe that he could ride out the specific allegations made public by individuals that he had engaged in sexual harassment and personal indiscretions and that the media would lose interest if he just nailed down the hatches and ducked for cover. Of course, as inevitably as the sun rising in the east, several more shoes dropped—and it was Mr. Cain’s presidential campaign, not the story, that died relatively quickly.

• Another example in 2011 and through 2012 was the Obama White House’s handling of the issue of the Solyndra government-guaranteed loan, which ended up in an embarrassing bankruptcy after being touted by the Obama White House as a great success story (and one pushed by the White House for media events, including one involving the president personally). But we saw the common pattern when bad stories arise, whether in the White House or corporate suites—first the White House resisted turning over emails and other documents to the Republican oversight committee. Was anyone surprised that sooner or later these emails actually leaked and most had to be turned over, after all was said and done? Shocking! Then the White House press office referred most questions to the Energy Department. Was anyone surprised that doing so left the impression that the White House seemed to be hiding something or evading the topic?

I am sure, in hindsight, that the White House press office realized that they would have been better off doing what we at the Clinton White House called a “document dump”—collect all the emails and documents, put them on a conference room table, invite in all the reporters, and stand there and answer all nasty questions and refuse to leave until everyone was done, and then the story can be over with quickly. (Regarding the document dump technique, I was once complimented when a reporter covering the Bush White House called me and said, “Today in the press room, someone actually stood up and said [about the Vice President Dick Cheney Energy Task Force documents, which were being withheld from disclosure]: ‘Why don’t you do a Lanny Davis?’ ” I was amazed—my name had become a crisis management term of art.)

• Typically for most political “crises,” there was really no story at all on Solyndra once all the emails were dribbled out a little at a time: that is, there was absolutely no evidence of political corruption—maybe a bad business judgment, but not a sliver of evidence that there was any quid pro quo between an Obama donor and a decision made to loan money to Solyndra. This only confirms that sometimes not-bad stories are turned into worse stories by delays in going transparent.

• In late 2011 and early 2012 there was the mishandling of the decision by the leaders of the Susan G. Komen for the Cure foundation to cut off funding for Planned Parenthood. The Komen leaders initially were evasive about acknowledging that the decision had anything to do with politics. The first explanation was that the funding was cut off pending the results of an “investigation” announced by Florida Republican congressman Cliff Stearns. (This was the same Representative Stearns who was subsequently defeated in an August 2012 Republican primary when he sought reelection. His so-called investigation ultimately went nowhere.) Then the public subsequently learned from the media that a senior official of Komen, Karen Handel, was part of the decision-making process that led to the funding cutoff. And that the same Ms. Handel, an anti-abortion, “prolife” advocate, had stated during her unsuccessful campaign for Georgia governor: “Since I am prolife, I do not support the mission of Planned Parenthood.”

Would it not have been better crisis management—“tell it all, tell it early . . . etc.”—for Komen to disclose immediately that Ms. Handel, with a known anti-abortion, anti–Planned Parenthood history, was at least involved in the decision to cut off Planned Parenthood funding by the Komen Foundation?

Weeks later, Komen founder and leader Nancy Brinker (sister of Susan Komen, who passed away tragically of breast cancer and who inspired the start-up of the organization) announced restoration of Planned Parenthood funding. But Komen never acknowledged that Ms. Handel may have influenced the decision.

• The 2012 Romney campaign failed for many reasons, but two of the major mishandled crises that might have affected the outcome were the failure to publish prior tax returns way before the 2012 campaign heated up—even before the 2011 Republican nomination contests; and second, Governor Romney’s failure to step up to the line—“get in front of the story”—when he was caught on a cell phone camera at a private fund-raiser commenting, in effect, that 47 percent of the electorate were for President Obama and wouldn’t change their minds because they were dependent upon government to sustain them. Romney’s strategy was to describe his comments as “inelegantly expressed”—and that only caused the story to blow up on him more, since it seemed to confirm that he really meant what he said, but he just it expressed it badly.

On the other hand, I would have advised him—assuming he would have believed these words—to say, simply: “You know, that was a stupid mistake and I didn’t mean it —of course those 47 percent are composed of a variety of voters who have many reasons for not being for me not relating to government, and I want to apologize to them for my mistake.”

I am convinced that the 47 percent issue would have gone away almost instantly had he said this or something similar. After all, there were plenty of examples of President Obama making gaffes behind closed doors (such as his famous “they get bitter, and they cling to guns,” et cetera, during the Democratic nomination race in 2008; or Senator Biden implying that Republicans favor keeping people in “chains” while talking to a minority audience). Gaffes can be excused—Americans are a forgiving lot. But it requires an authentic admission, “I screwed up”—and let’s move on.

So, in short, my advice to Mr. Romney—as well as to Vice President Biden and any other politician who makes an embarrassing gaffe—is what I should have told myself when I found myself the subject of a negative story before I was ready, as I describe in detail at the end of this book to “Tell it all, tell it early, tell it yourself.”

When will they ever learn?

Maybe all of us caught in a crisis—beginning when we were young and our mothers caught our hands in the cookie jar—will continue to repeat the same mistakes that violate the time-tested, fundamental rules of crisis management. Perhaps this book, and the five basic rules of crisis management that emerge from these crisis tales, will become a template for what to do—and not to do—the next time the “$#&@” hits the fan—whether in business, politics, or life.


• RULE 1 •

GET ALL THE FACTS OUT


1.

MARTHA STEWART

Fighting Prosecutors . . . and Her Lawyers



“Sorry to call you so late. Is this Lanny Davis? I need your help getting the truth out into the media. My ‘%#@!’ lawyers are telling me I can’t. I am told by one of my company’s major investors that you disagree. Will you help?”

Those were the first words I heard Martha Stewart speak late one night over the phone in the late fall of 2002.

The phone rang close to midnight, waking me and my wife up. “Someone’s on the phone who says she is Martha Stewart, and she asked me what time it was—as if she didn’t know,” my wife said, after waking me up. “I’m sure it’s not the Martha Stewart. Tell her not to call so late.”

But I wasn’t surprised. I knew it was the Martha Stewart. As was often the case when people are in bad headlines, I had received several calls from friends of Ms. Stewart and a major shareholder on her company’s board of directors asking me whether I was available to help her in her legal and media crisis.

The stock in the company that bore her name had plunged in the winter of 2001 after she was accused of insider trading, and she was in the headlines nonstop for weeks, without adequate factual response from her. The media strongly suggested that Ms. Stewart had sold her stock in a cancer-research company, ImClone, founded and run by her friend Sam Waksal. The stories suggested that she had sold about fifty thousand dollars’ worth of stock on December 27, within a day or two of the announcement by the U.S. Food and Drug Administration that ImClone’s anticancer drug had been denied approval. Once that announcement was made, the stock dropped precipitously.

I followed the story and I knew the optics were terrible—the innuendo was that somehow Ms. Stewart had gotten inside information from her friend Sam Waksal about the pending FDA negative decision and had sold her stock before the bad news broke in the media, and thus, ahead of the inevitable drop in share value caused by the bad news. Other stories suggested that she had heard that the Waksal family was dumping its shares, and that she inferred the FDA would be turning ImClone’s anticancer drug down.

Either way, the New York media jumped all over the story, in a typical feeding frenzy where rumor and innuendo are far in front of facts. Most people were led to believe that Martha Stewart had acted on “inside information” illegally.

But Martha Stewart’s comments in the media to explain her reasons for selling when she did were either missing entirely or incomplete. The usual over-the-top tabloid headlines from the New York Post were the worst: MARTHA’S PRISON EVERYDAY COLLECTION, MARTHA’S STEWING, and MARTHA IN HELL’S KITCHEN. The rival New York Daily News couldn’t resist sinking to the Post’s depths: DIVA MARTHA’S NOW IN THE SOUP. The fact that headlines suggested guilt even before Ms. Stewart had been indicted for, much less convicted of, insider trading is a sad habit of not only tabloid newspapers, but mainstream media too.

So my wife handed me the phone and when I said, “Hello,” I heard a familiar voice. Ms. Stewart said she needed my help getting her story out into the media, telling me she wanted to tell the truth, adding that she didn’t think she did anything wrong but her lawyers wouldn’t let her talk to the media to get her story out.

As she had said publicly, she wanted to tell her story but the lawyers opposed her doing so, given that she was under investigation. She did tell the media, however, that she had told her broker to sell ImClone stock when it hit sixty dollars in price—which was also part of a year-end investment strategy which, she told the media, had been previously discussed with her financial advisor. She had said publicly that when she got a message from her broker that the stock was declining in value. She gave her instructions to sell the stock when it went below $60. (He ultimately did.) She didn’t explicitly deny that she might have also known that the founder and CEO of the company was selling his stock.

I had seen Ms. Stewart appear to be embarrassed when she did her regular appearance on the CBS Early Show, demonstrating her various recipes and “every person” household and party suggestions that had made her so famous and successful. But after the massive media frenzy about her possibly selling her stock on the basis of insider information, the hostess for the CBS show asked her to comment about the headlines while she was making a salad, literally cutting lettuce as she kept saying in answer to repeated questions that she couldn’t comment. It was awful—for her and for everyone watching.

I repeated my usual standard advice about establishing an attorney-client privilege by expressing a desire to retain me as an attorney, thus protecting me from compulsory testimony about anything she told me. After she had expressed her desire to retain me, we discussed the media’s negative portrayal of her as having engaged in illegal insider trading—having sold her ImClone stock with the benefit of nonpublic, material information from a company “insider,” which, if so, might have been illegal. So far, I had seen no response in the media on whether Ms. Stewart actually had received what is defined as an “insider” versus getting a “tip” from a broker, who was not legally an “insider,” just like millions of Americans every year, and thus, the tip might not have constituted, under the law, “inside information.”

Then, Ms. Stewart—assured she was talking to me with the protection of attorney-client privilege (since she said she was considering retaining me)—told me her version of what had happened for the next two hours or so, until after 2:00 a.m.

VIOLATING ONE PART OF RULE #1—TRYING TO GET FACTS WITHOUT THE ATTORNEY’S COOPERATION

I knew that I needed to gain the full cooperation of her New York criminal attorney, the late Robert Morvillo (who passed away in February 2012), if I was to follow my model and always be in the room with my fellow lawyers, sharing attorney-client privilege, so I could get access to all the facts. And this rule was much more important in a criminal case, where one mistake to a reporter in a conversation that is not privileged could risk my client going to jail.

Mr. Morvillo was one of the top criminal defense attorneys in New York City, highly respected as a former prosecutor and highly skilled in dealing with juries. I had no reason to believe he wouldn’t welcome my assistance, first to evaluate the facts as he understood them, and then to determine what was safe and which undisputed facts could be put out to the media to help balance the media coverage, and possibly influence the prosecutors’ decision whether to indict Martha. My expectations were based on my White House experience and my other experiences to date—attorneys just don’t trust the media to get it right (often for good reason), and in a criminal case, it’s too risky to allow clients to be quoted in the media, as their words may come back to be used against them by the prosecution if the case gets to trial.

I asked Ms. Stewart to call Mr. Morvillo to ask him to confide in me under shared attorney-client privilege, tell him she had already retained me as an “attorney advisor,” and direct him (she was, after all, the client paying his bills) to take my call so I could explain my desire to work with him before making any judgments about whether to go to the media.

The next morning she called me and told me to call Mr. Morvillo—that he was expecting my call.

I immediately called him. I introduced myself and told him that Ms. Stewart had asked me to meet with him as an attorney, and thus subject to attorney-client privilege, and discuss the facts and whether there was any basis for going to the media to get her story out and correct some of the misreporting that had occurred to date.

There was silence on the phone.

I repeated that no decision would be made to talk to the media without his approval and all I wanted to do was understand the facts and concerns so we could make a mutual decision on whether a media strategy made sense.

More silence.

I was on a cell phone in a cab in New York City and I thought I was having bad cell service. “Hello, Mr. Morvillo?”

Then he spoke, succinctly and to the point.

“I am not going to meet with you, Mr. Davis,” he said. “I don’t believe going to the media is wise. Good-bye. Have a good day.”

I started to answer, to remind him that no decision to go to the media would be made without his approval and supervision of all facts and messages. I just needed to know all the facts to help make the best judgment about whether—and if so, how—to go to the media but Mr. Morvillo had already hung up the phone.

I called Ms. Stewart back and told her.

She was stunned, angry. “But I am the client and I want him to meet with you and I want to get my story out—I want to defend myself, my reputation,” she said, with obvious frustration in her voice. After all, it was her reputation and her name on the famous “Martha Stewart” company brand that was threatened.

I told her I believed Mr. Morvillo was not interested in meeting with me and that was that.

She restated that she wished me to represent her, and that I proceed to try to get her narrative out into the mainstream media so she could give her side of the story. I resisted.

I was opposed to doing anything without the full cooperation of her attorneys, especially the criminal attorney.

But she insisted that I could represent her personally—that she didn’t need to ask anyone’s permission and would pay me, if necessary, from her personal (as opposed to her company’s) funds.

She reminded me that the night she had called me I told her she needed to get her side of the story out, that she was being hammered by media coverage that implied that she was guilty of insider trading, and that I would help her. “Don’t give up on me and go back on what you promised,” she said, with real pain in her voice.

I told her I would think about it.

I was concerned. Everything told me that it was very difficult and risky for me to work for her without the knowledge and cooperation of her attorneys. But I returned to my law firm and discussed the situation with my partners and colleagues there. I was advised by a few that the company bore her name, and she owned the controlling shares of stock, and she had a personal interest in clearing her name and her company’s, too. But still I was worried. It broke my basic rule, learned at the White House, that I couldn’t do a legal crisis management project without working closely with all attorneys involved.

Finally, after another conversation with Ms. Stewart, I decided I would help her without the approval or knowledge (per her instructions) of her attorneys.

We established the game plan according to the usual crisis management rules. First we would try to get the facts by interviewing Ms. Stewart and checking out whatever documents she had that supported her version of what happened, coming up with a simple message, such as: a tip from a broker with no knowledge of a pending adverse FDA decision concerning ImClone, i.e., inside information, might not be a crime. Then, depending on what we learned, we would make a decision whether to go to a reporter who could do the fact-checking and corroboration without Ms. Stewart having to speak on the record and prejudice her legal defense. I already had someone in mind who fit the bill almost perfectly. But my plan was that, once the article was published, I would seek again to try to confer with Mr. Morvillo and the company’s in-house general counsel and external civil attorneys. I was determined not to go forward at that point if I couldn’t get all the attorneys on board with my media strategy. If they agreed, we would then follow up that print story with a few high-impact TV interviews—such as with Barbara Walters on ABC’s 20/20, or Larry King on CNN—but only if I could obtain the full cooperation at that point of the attorneys.

So I decided to go ahead with the first step—without the knowledge or approval of Mr. Morvillo or her other attorneys. It was a major mistake on my part—one I vowed I would never make again. And never have since.

GETTING THE PREDICATE STORY WRITTEN: “LUNCHING AT MARTHA’S”

I and my three colleagues at my law firm spent the next several weeks interviewing Ms. Stewart and reading relevant documents and emails.

Our legal research revealed that even if she had received a “tip” from her stockbroker, as was published in the newspapers, that the Waksal family was selling stock and had acted on the tip, acting on that type of information would not necessarily fit the definition of illegal “insider trading.”

An “insider” is supposed to be a senior official of a company with access to “material” nonpublic information. The definition of “material” is rather loose, but usually the law defines it to mean information that if known by a prudent shareholder might affect his or her decision to buy or sell the stock. Clearly information about a favorable or unfavorable decision by the FDA about allowing ImClone’s anticancer drug to be sold would be material information. But would information that the CEO of a company and his family members had decided to sell their company stock at year’s end, which just happened to be shortly before an expected crucial decision by the FDA to approve the anticancer drug on which the company’s future heavily depended, constitute “inside” information? Unclear, we thought. And since the tip came from her broker, not a company official, it seemed, in any event, that the broker would probably not be considered an “insider” as that word was defined under at least many legal cases.

There had been published reports that Ms. Stewart had heard about the selling of ImClone shares by the Waksals. If she had been told this, it was at least conceivable that Ms. Stewart might have reasonably wondered whether the Waksals were selling stock for other reasons besides advance knowledge of a negative FDA decision—such as year-end tax reasons, or regularly scheduled year-end cashing out on a stock-sales program to liquidate some share holdings. (In fact, it was reported that the CEO, Sam Waksal, retained considerable shares despite his pre-Christmas sales.)

After consulting experts, our legal team came to believe that it appeared that the prosecutors would have a tough time bringing a case of violation of the anti–insider information law and rules because it seemed the information provided to her was neither “inside” nor provided by an insider. Even if she had been given a “tip” by her broker that the Waksals were selling their shares, as appeared to be the case, many experts advised that it would be difficult to call that information direct “inside” information, or to argue that the broker could be considered a corporate “insider” conveying “inside information” in this circumstance.

Moreover, given the small amount of money that Martha Stewart “saved” by selling her minor position in that company—estimated at the time to be about fifty thousand dollars—before the bad news was announced that the drug had not been approved, it was also hard to see why a federal prosecutor would bother to bring a case against her on such an indirect “inference” of bad news, with so little motive.

So we decided we had enough facts to seek a well-respected legal affairs reporter, preferably a journalist who was also an experienced attorney before becoming a journalist, to probe the issue himself of whether Ms. Stewart had been guilty under the legal definition of “insider trading.” It was our hope that such a journalist would talk to and hear from legal experts what we had heard—that the “insider trading” case would be, at best, weak, and, thus, that the prosecutors might be persuaded not to bring it.

Did we believe that prosecutors would reach a judgment based solely on media coverage, not on the facts as they understood them, about whether to indict Ms. Stewart? No. But did we also believe that decision might be influenced—consciously or unconsciously, if the decision to indict was a borderline, close-call decision—by an overwhelming public perception that Martha Stewart was not guilty of insider trading?

Yes.

In my view, there was nothing untoward or improper about prosecutors’ considering public perceptions in a close-call decision. After all, many prosecutorial decisions, subject to discretion on whether to go forward with seeking an indictment, consider the deterrent effect of bringing the case on other future perpetrators.

So we decided to proceed. The reporter we thought would be best was a former prosecutor and outstanding legal affairs reporter for The New Yorker magazine, Jeffrey Toobin, who also was a legal analyst for CNN. That was a dual advantage, since we thought it was likely that he would be invited to discuss his article on Ms. Stewart on CNN.

We set up the “deep background” (not-for-attribution) interview with Toobin to take place at Ms. Stewart’s house in southern Connecticut on a Sunday morning, January 26.

THE “DEEP BACKGROUND” INTERVIEW AND THE SILVER CHOPSTICKS

On early Sunday morning, January 26, I and two colleagues flew to the Westchester, New York, airport and a car picked us up and took us to Ms. Stewart’s beautiful, country-style home just over the border in Connecticut.

Ms. Stewart greeted us cheerfully and served us a delicious continental-style breakfast. We had about an hour to prepare before Toobin’s expected arrival.

It was a memorable experience listening to Martha tell her story to Jeffrey Toobin over her dining room table, with coffee and Danish and fruit, followed by a multicourse (twelve? who could count?) Thai lunch in her kitchen, served by her Thai cook.

I remember we all laughed when Ms. Stewart commented on her especially thin sterling silverware chopsticks as Mr. Toobin picked up one to use. She explained that thin chopsticks in ancient China were used by royalty and upper-class Chinese to impress their visitors.

At some point during the lunch, I excused myself and fulfilled my promise to my wife, calling her on my cell to describe all the details. I couldn’t tell her anything about the substance of what Ms. Stewart was saying, but I told her that the lunch was delicious and that Ms. Stewart was a gracious and lively hostess. My wife made me promise to look closely at the napkins and be able to describe exactly how they were folded!

The understanding (what we call “ground rules”) for the interview with Mr. Toobin was that he could report on Ms. Stewart’s “feelings” about the situation she faced. But he could not directly use any “fact” that she asserted. In order to use the facts he heard asserted, he had to confirm their truth with a third party. This is a classic example of a “deep background” rule. As Toobin wrote in his article, which appeared in the February 3 issue of The New Yorker:

I first asked to speak to Stewart shortly after the ImClone investigation began, and it wasn’t until recently that some of her advisers, frustrated by the bad publicity, saw that there might be advantages for their client in such an interview. Under the terms of my agreement with these advisers, who were present for our conversation, Stewart would discuss her feelings about the investigation, and the public reaction, but wouldn’t speak on the record about the facts.

For example, she said she had received a message from her broker that the ImClone share price was “declining.” Under the ground rules, for Toobin to report that fact, he had to get someone else to confirm its truth—for example, one of the prosecutors (who presumably already had access to that message slip through a subpoena), or Ms. Stewart’s assistant who had taken down the message, or the broker himself. This is the sort of thing reporters do, and Mr. Toobin was not only a great lawyer but a great reporter—which is of course why we selected him to do the story.

That ground rule was legally important. I did not want Ms. Stewart’s credibility to be at issue in what Toobin wrote, since if she was brought to trial the article might be used against her if the facts turned out to be different from what was written in the article. I wanted Toobin’s article to be based on what others told him, with Ms. Stewart’s role being only to guide him on what to look for and ask for to confirm the facts independently.

Despite the friendly atmosphere over lunch, Toobin asked tough questions. After all, he was a former prosecutor and an outstanding lawyer. At times his questions resembled a cross-examination more than a conversation. But Ms. Stewart didn’t seem to mind. She followed our instruction (for the most part) to stick to expressing her feelings about what she was going through, and let Mr. Toobin investigate and confirm the facts.

THE NEW YORKER PUBLISHES—AND THE CRISIS MANAGEMENT SHUTDOWN

The article that Toobin wrote for The New Yorker, published online the following Sunday morning, February 2, and in the magazine the next day, was aptly titled “Lunching at Martha’s.”

We found Toobin’s article fair. It spelled out her version of events, especially that she had no knowledge of the FDA decision, and raised the doubts that we had hoped for, based on good reporting based on expert opinions, that Ms. Stewart could or should be charged with criminal “insider trading” as strictly defined by the law. Not only was Toobin’s solid reputation for thorough, factual reporting borne out, but the advantage of his being a first-rate lawyer and former prosecutor was clear in the way he addressed that crucial issue. He wrote:

How could this woman, who appears to stay in touch with everything that affects her, not know that her good friend Sam Waksal was trying to dump his stock at the same time that she was selling hers? Even if she did, knowing that is not necessarily the same thing as breaking insider-trading laws—laws that operate by specific rules.

Toobin then quoted, as we hoped he would, an expert to address the apparent weakness of the “insider trading” case. He quoted William R. Baker III, who, he wrote, had recently stepped down as associate director of the division of enforcement at the Securities and Exchange Commission. “Insider treading is a form of fraud, and you have to have some fraudulent intent.” Then Toobin wrote just what I had been told and noted in a legal memorandum about the facts necessary to prove criminal “insider trading”:

In other words, in order to prove that Stewart engaged in insider trading, the government would have to prove several things: that she received information from someone with a legal duty to keep it confidential, that she knew this person was making an improper disclosure, and that she traded on the basis of that information. It might be difficult for the government to prove any of this, much less all of it, about Stewart’s sale of ImClone.

Bingo! I thought as I read this sentence.

Toobin also proved himself to be the great reporter I knew him to be by finding additional sources to verify that Ms. Stewart had also been engaging in year-end portfolio stock selling for financial-planning reasons—which would further undermine the assertion that she had sold her ImClone stock only because of receipt of “inside” information. Toobin quoted a major shareholder in her company—San Francisco–based investor Jeff Ubben, who gave her advice in November 2001, just a month before her sale of ImClone stock:

“I approached her in November 2001 [a month before her ImClone stock sales], and said: ‘You’ve never sold any of your own stock,’ ” Ubben told me. “ ‘You should take some money off the table as an insurance policy. You’re still paying mortgages on your properties.’ She was a reluctant seller. She asked me if I knew any money managers and said she was in the process of getting out of the stock market. The implication was that she was selling all of her individual stock holdings.”

Toobin went on to refer to Stewart’s business manager, who Stewart had told me had recommended these year-end sales as well. Toobin used his own “deep background” sourcing to verify the business manager’s advice: “She has confirmed to investigators, a person close to her says, that Stewart sold ‘a lot’ of stock in late 2001.”

Toobin also quoted another securities law expert on the importance of her plan to do late-year selling. He wrote that the prosecutors faced a “greater problem” as a result of those year-end plans, if she could corroborate that those plans at least influenced her decision to sell ImClone, in addition to the fact of the price’s declining below sixty dollars. “ ‘If she can show that she has a preexisting plan to sell the stock, she doesn’t have to abort that plan because of some intervening information that she receives,’ ” said Adam Pritchard, a former SEC lawyer who was then a professor at the University of Michigan law school.

Double bingo!

We looked forward to the following Sunday morning, February 2, when we knew the Toobin story would be posted on the Internet, the day before it would appear on newsstands in The New Yorker. When we read it in its entirety, we were overjoyed—it clearly cast doubt on whether there was an insider case to be brought, and we saw it as a good foundation to raise further doubts about whether anyone other than Martha Stewart, or someone equally famous, would be charged with insider trading given these facts and circumstances.

I couldn’t wait to call Ms. Stewart to share our satisfaction with the story and belief that it would be a foundation for the next steps, putting her on TV to tell her story personally. But what I heard wasn’t all positive. She was upset about the “silver chopsticks” paragraph. I raced to the article to reread it, and there it was:

When we took a lunch break, it was clear that the wounds of the past year ran deep. After I admired the silver chopsticks that had been set out, Stewart said: “You know, in China, they say, ‘The thinner the chopsticks, the higher the social status.’ Of course I got the thinnest I could find.”

I had the “déjà vu all over again” sensation. I remembered working into the wee hours of the morning to try to get a very negative story about President Clinton as neutral and fair as I could, and waking up early in the morning to read, with relief, that it came out even somewhat positive. But in the last paragraph there was one quotation that was nasty. Sure enough, later in the day when I saw President Clinton and asked him what he thought of the story, his reaction was negative regarding that last paragraph quotation—not too different from every other crisis client I have had since (including me, when I found myself in the middle of my own crisis of my own making).

Welcome to my world.

The Monday magazine publication of the article in The New Yorker caused a media stir. It was reported in other publications and, as we expected, Toobin went on CNN to comment on the story. His comments raised questions about the strength of the “insider trading” case—just as we
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