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PART ONE


A Rather Long and Discursive Dissertation to Prepare the Reader for the Shocking Revelation (and Make the Reader More Receptive than He or She Would Normally Be to Agreeing with the Charge) that the U.S. Supreme Court in the Paula Jones Case Made a Ruling that Was Less Profound than What We Could Expect of Even a Layperson of Below-Average Intelligence
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AS THE EXPRESSION goes when two people of opposite gender keep bumping into each other in different places, “We have to stop meeting like this, or else people will start talking about us.” Likewise, I have to stop pointing out to the American public things they never saw, otherwise people are going to start saying, as the Newsday review said of Outrage, my book on the O.J. Simpson case, “Is everybody wrong but Bugliosi? Well, he makes a darned conclusive argument that this is so.”

What Newsday was referring to was a rather remarkable thing. Prior to the hardcover publication of Outrage: The Five Reasons Why O.J. Simpson Got Away with Murder on June 10, 1996, no one, but no one, was blaming the prosecution for the not-guilty verdict in the Simpson case and pointing out their unbelievable incompetence. Although that incompetence (in many instances it went beyond incompetence into the area of unprecedented, unheard of, bizarre, unique) took place right before the eyes of millions and millions of television viewers—including thousands of trial lawyers—in the most publicized murder trial in American history, the overwhelming consensus was that the prosecution did all they could possibly do and the jury was completely responsible for what happened. (Those few who didn’t say this claimed that the LAPD botched the case for the prosecution before it came to trial.)

As Newsweek told its readers on September 30, 1996, “It is accepted wisdom that prosecutors lost the criminal trial virtually the day the predominantly African-American jury was sworn in.” Yes, the accepted “wisdom” of all those who haven’t read Outrage. But as the Los Angeles Times said in its review, “No one who reads this book will ever again believe that the most publicized acquittal in the history of American jurisprudence was solely the result of juror prejudice or the machinations of unscrupulous defense attorneys. The D.A. and the prosecutors have been called before the Bar of Justice.” The New York Times Book Review said that Outrage “puts the blame where it belongs.”

Although Outrage is a very harsh indictment of the prosecutorial effort in the Simpson case, if there’s one thing I take pride in, it’s that I never, ever make a charge without supporting it. You might not agree with me, but I invariably offer, as I will do in this book, an enormous amount of support for my position. How often do you read a declarative, assertive statement in the caption or first paragraph of an article and then search in vain in the article for the support? Either it’s not there or the support is anemic. That’s not my style. And in Outrage I offer page after page, example after example of incompetence so extreme that readers can only shake their head and say to themselves, “How can this possibly be?” and “Why didn’t I see this?”

Let me say that the jury in the Simpson case was bad; major, big-time bad. The prosecutors were even worse, however. But as bad as the prosecutors were, people tend to forget that on the first ballot back in the jury room, a black juror and a white juror voted guilty. If you can get a ten-two vote on the first ballot with an extremely inferior performance, you can imagine, by extrapolation, what would have happened if there had been an A-plus performance by the prosecution, which the people of the State of California were entitled to. I’m personally convinced that even this jury would have responded with a guilty verdict, or at an absolute minimum, a hung jury.

Because of the prosecution’s staggering incompetence in the Simpson case1 (one example among a hundred: Simpson admitted to the police that he was dripping blood on the night of the murders but said he had “no idea” how he got cut, yet unbelievably the prosecutors never offered this evidence to the jury), instead of Simpson now being in the general prison population at San Quentin or on death row, he plays golf every day, and with a smile on his face. Yet, prior to Outrage, no book, no magazine article, no talking head (the lawyer-commentators who babbled endlessly on TV during the trial) had noted this extreme incompetence. (Alan Dershowitz, in his book Reasonable Doubts, was the only one who even said that the prosecution contributed to the result, but Dershowitz doesn’t mention any of the tremendous number of enormous blunders set forth in Outrage, and the main mistake Dershowitz claims the prosecution made—calling Mark Fuhrman to the stand—wasn’t a blunder at all. They had no choice but to call him. If they hadn’t, the defense would have. Since the defense built its entire, outrageous case around him, they would have gotten him up on that witness stand if they had to carry him up there on a stretcher.) Just two examples: Jeffrey Toobin, a lawyer and Harvard law graduate, covered the trial for the New Yorker. Yet even though he is an intelligent man and a fine writer, Toobin apparently saw absolutely nothing of the prosecutors’ extreme incompetence that was taking place before his very eyes. In his October 16, 1995, wrap-up article, before publication of Outrage, not only doesn’t he criticize the prosecution’s performance in any way whatsoever, but he writes: “It is difficult to imagine how else [Marcia] Clark might have tried her case … there appears to have been no one thing the prosecution could have done—or undone—that would have changed the result in this case.… The result, it now seems, was preordained.” He describes Clark as being “at times brilliant.” But as the review of Toobin’s later book on the case, The Run of His Life (which came out five months after Outrage was published), in the New York Times Book Review on September 19, 1996, points out, Toobin suddenly found all types of problems with the prosecution’s performance. The reviewer wrote: “Mr. Toobin may claim that the inadequacies of Ms. Clark and Mr. Darden were revealed only gradually, but in his book he criticizes Ms. Clark at the same stages of the trial during which he praised her in his magazine pieces. For example, his glowing profile of her was published shortly after what the book describes as her disastrous, misguided jury selection, which he implies may have lost the case. Of course, he is entitled to change his mind, but without any explanation* his divergent reports raise questions about his credibility. You want to put him under oath and cross-examine him.”

Most of the talking heads were known only to their immediate families and friends prior to the Simpson trial. An exception was Joe Di Genova, a bright and articulate lawyer and former prosecutor who previously had been the U.S. attorney in Washington, D.C., and who is a respected member of the legal profession. But after the verdict, when the L.A. Times asked me and three other prosecutors, including Di Genova, to write a statement on how we would have handled the case differently, I set forth some of what I later stated in Outrage, where I point out the astounding, shocking, and incredible errors made by the prosecutors. But Di Genova, who has said he watched every day of the trial on television, wrote: “I don’t have an answer to that question.” He added: “I think they did a damn good job under horrible circumstances.” In other words, as far as Di Genova was concerned, the prosecutors in the Simpson case did all they possibly could. But Di Genova can now be heard on TV talking about the “unbelievable incompetence” of the prosecutors in the Simpson case.

If Joe Di Genova and Jeffrey Toobin and others didn’t learn about the prosecution’s incompetence from Outrage (from their own lips, we know they certainly didn’t learn about it from their having watched the trial), from whom did they learn it? Did some anonymous person come up to them in a bar, tap them on the shoulder, and say, “Listen, you don’t know who I am, but here’s the skinny on what went down in the Simpson case,” and they took out their pads and pencils and started writing furiously?

This will undoubtedly sound boastful, but it all started with Outrage. The book, and the word of mouth it produced, changed the perception of many Americans about the Simpson case.

The reason why I’ve discussed the Simpson case and why I’m going to make several other observations that, at least at first blush, are unrelated to the Supreme Court’s decision in the Paula Jones case is that I hope they all will set the stage for, and help the reader more readily accept and understand, what I in due time will prove to you in this book: that the U.S. Supreme Court made an egregiously erroneous ruling in the Paula Jones case against the president of the United States, and that, unbelievably, as in the Simpson case, no one, at least no one I’m aware of, saw the terrible legal error they made.

Perhaps even more strangely—and this is nothing short of remarkable—I have yet to read one single article, anywhere, criticizing the Supreme Court for its ruling in the case. (In fact, as we will see later on, even many who were upset with the Court’s ruling and regretted its potential adverse implications went on to conclude that the Court was nevertheless legally correct in its ruling.) But by the time readers finish this book I’m confident that most of them will be highly condemnatory of the Supreme Court, some even angry at the Court, for its ruling in the Paula Jones case.

About no one else seeing the error: Let me qualify this. I would guess that some constitutional law professors, somewhere, saw it. But I can tell you who didn’t—no one in the media that I’m aware of, including the major newspapers of the land and political pundits, saw it. The president’s own lawyer, Robert S. Bennett, didn’t see it. Much more important, the Supreme Court of the United States, which handed down the ruling, didn’t see it. As a result, the highest court in our land made an incomprehensible and terribly flawed decision against the nation’s most powerful and important citizen, one that has injurious ramifications for all of us.

It should be noted off the top that the position taken in this book has nothing at all to do with being pro-Clinton or pro-Democrat. It has everything to do with the office of the presidency of the United States. In fact, during Watergate, with a Republican president, I became so upset with people treating the matter as though it was so much more serious than it really was (prosecutor Leon Jaworski, incredibly, analogized it to the Third Reich, which resulted, as we know, in fifty million deaths during World War II, including the six million Jews murdered during the Holocaust) and with politicians (who, if the truth be told, had covered up their own misconduct) reacting with phony horror over the president’s malfeasances (e.g., Senator Ted Kennedy, who did everything within his power to suppress the facts of Chappaquiddick) that I wanted to write a book titled Watergate: America’s Finest Hour of Hypocrisy, but prior commitments prevented me from doing so.

I believe I can establish conclusively that the Supreme Court’s decision in this case was terribly and demonstrably wrong. The reason is that the Court failed to balance, as it must always do, the public interest against the private interest; here, the public interest in the effective functioning of the office of the presidency against the private interest of Paula Jones to have her case heard, without further delay, during the president’s term in office. One could perhaps say that because I am not a constitutional scholar or even an appellate lawyer, just a plain trial lawyer, I am out of my depth in taking on the highest court in the land in this case. But in this instance, the Jones v. Clinton case, the depth is so shallow that anyone using even an ounce of common sense could navigate its weak currents. This is not the type of situation where the Supreme Court has issued a ruling with which those who disagree question the Court’s analysis and interpretation of the legal issues before it. This happens every day; people see things differently all the time. This is a situation where, for instance, the judge of a professional fight never even added up his scorecard correctly, giving only one point, instead of the two he should have, to a knockdown in the third round. In other words, this is a ruling that is fatally defective, one no rational person can fail to condemn once he or she becomes aware of what the Supreme Court actually did in this case. The error was so flagrant that virtually everyone should have seen it. But they didn’t.

And that leads me, before we get into a fairly detailed examination of the Court’s decision, into a discussion of two prefatory matters, the first of which is to try to explain why no one whom I’m aware of has been talking about the Supreme Court’s terrible blunder in the Paula Jones case (and by extension, why no one saw the incompetence of the prosecutors in the Simpson case). The second concerns a frightening reality about the direction of American life.
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The most plausible explanation of why no one saw the Supreme Court’s blunder is that there is a curious phenomenon among human beings: Most people usually see what they expect or want to see, not what is actually in front of them. And no one can be faulted for assuming that the highest court in the land knows what the law is and therefore must have known what they were doing in the Paula Jones case.2

I believe it was Thoreau who spoke of the endless struggle to see what is right before our eyes. I don’t think I’m a particularly bright individual, but there are two qualities I long ago learned I did possess. One is the ability to separate the wheat from the chaff, to see through to the core of a problem, usually very quickly. The second, related quality (one that I have found is even more rare, and again has nothing to do with intelligence) is that when I read, see, or hear anything, for some reason I am totally uninfluenced by what has been previously said or written about the subject. I am able to form impressions simply on the basis of what I see taking place in front of me. I’d like to relate a few examples to illustrate the point I am making here. One example among many I could give concerns the Czech tennis great, Ivan Lendl. In the early years of his sterling career, Lendl was a quitter. If things were going well, he’d steamroll over his opponents, but if they got tough, oftentimes he’d give up. In the finals of one U.S. Open years ago, he was facing Jimmy Connors, who doesn’t know what the term “give up” even means. At some point in the match, Lendl, unbelievably, stopped running after balls that were any distance away from him and lost ingloriously to Connors. I was very angry. How dare Lendl give up? He’s in the finals of the second most important tennis tournament in the world (Wimbledon is normally considered to be the premier event in the sport), and he wasn’t giving it his all? If he didn’t personally care, didn’t he owe it to the millions of people watching the event on TV? And if he didn’t even care about them, didn’t he at least owe it to the great game of tennis?

After the match I went to the courts to play. I was still fuming and voiced my displeasure with Lendl to no fewer than four or five of the players at the court who had also seen the match, saying that Lendl should be suspended and barred from playing in any sanctioned tennis tournament for at least a year. None of them knew what I was talking about. They hadn’t noticed anything unusual about Lendl’s performance at all. And the reason, of course, is that these were players who, like me, are willing to crash into a fence to retrieve a ball. And that’s where nothing is at stake other than to satisfy our pea brain’s atavistic desire to win. If we will knock ourselves out in a meaningless practice match, obviously when you’re playing Jimmy Connors in the finals of the U.S. Open, you’ll kill yourself to win, right?

My tennis colleagues simply didn’t see what happened in the Connors-Lendl match. They saw what they expected to see. The next day not one of the accounts of the match I read in the newspapers mentioned Lendl’s sorry and inexcusable performance, and there was no mention of his having sustained any injury during the match that would have caused it. I was happy to read, in an edition of Sports Illustrated a month or so later, that tennis greats Pancho Segura and Bobby Riggs, who were courtside during the match, were disgusted by Lendl’s performance. It should be mentioned that during the middle and latter parts of Lendl’s career, he developed into one of the grittiest, most tenacious, and competitive players on the tour, never saying die, as they say, until the fat lady sang.

Another sports example: When I was young, I was an avid boxing fan, but in recent years I rarely even have time to watch a closed-circuit fight. About two or so years ago I had been hearing about how great a fighter Oscar De La Hoya, the former Olympic champion from East Los Angeles, was, and his string of knockouts. The first time I saw him was in a few short snippets on the evening news, and I immediately noticed that he appeared to have no right hand. His left was almost his total offense, reminding me of former heavyweight champion Joe Frazier. A year or so later, at a friend’s home, I finally watched a complete fight of De La Hoya’s with a bunch of boxing aficionados. When I told them before the fight that De La Hoya apparently had no right hand, all of them told me I was wrong. They assured me that he “was a complete fighter.” But they obviously were simply assuming this since he was undefeated and had all those knockouts. I told them to watch for his right hand in the upcoming fight. Sure enough, De La Hoya hadn’t gotten any more snap and power in that hand since I’d seen the snippets on TV. My friends, without exception, were forced to agree with me that although he’s a hell of a fighter, his right is weak. His new trainer may have taught him how to hit with his right by the time this book is published, but I’ll give you one-hundred-to-one odds that in every single one of his knockouts up to this point, not one was with his right hand. From what I have seen of De La Hoya, he’s almost a one-armed fighter.

Let’s talk for a moment about this phenomenon in the political arena. We constantly hear from right-wing Republicans about the “liberal media.” When they say this, they’re clearly concerning themselves not with the fact that the members of the media are liberal (surveys consistently show that the majority of the media is, indeed, somewhat liberal in their political persuasion), but with the supposed fact that the media is soft on Democrats as opposed to Republicans because they are liberal. In other words, if the media is liberal, it stands to reason that they’re going to be more partial to Democrats than Republicans. Theoretically, it sounds logical. But the reality is that it’s an example of right-wing Republicans seeing what they expect to see, not what’s really there. I’ll give two examples to make my case. When I’ve pointed out to some acquaintances of mine on the political right how radio talk-show host Rush Limbaugh is nothing but a disgusting, two-bit shill for the right wing (not the moderate one) of the Republican Party, they immediately counter by comparing Limbaugh to several liberal members of the media, such as Los Angeles radio talk-show host Michael Jackson or CNN’s Larry King. But there is no comparison. Although Jackson and King are liberal, they are perfect gentlemen on the air. Jackson is a highly civilized fellow who is respectful to all representatives of the political spectrum. And we all know that King is such a nice guy that he would have trouble being tough with the likes of Hitler or Stalin. (I’m exaggerating, of course.) Right-wing figures such as Oliver North and G. Gordon Liddy (who has much more credibility than Limbaugh) are frequently on his show, and the exchanges are as friendly and pleasant as could be. In fact, one could listen to King for months without getting an inkling of his political bent. Not so with Limbaugh. He’s made a career the past five years out of vilifying the president of the United States. It’s almost impossible to listen to him for more than a few minutes without hearing a personal, mean-spirited, and highly derogatory tirade against, or ridicule of, President Clinton, his wife, Hillary, and the Democratic Party, including savaging their character and going so far as to impugn their patriotism. This he does day in and day out, demonstrating an infidelity to elementary decency that is astonishingly high. He has even had the audacious bad taste to attack, on his radio show, the physical appearance of Clinton’s daughter, Chelsea, calling her “ugly.” Another time, on his television show, after showing a photograph of Socks, the Clintons’ cat, he asked his audience if they were aware that there was also “a White House dog,” proceeding to then show them a photo of Chelsea. Limbaugh also has said that Hillary’s face looks like “a Pontiac hood ornament.” (When Limbaugh takes a momentary breather from slandering the Clintons, he can be heard uttering such delightful gems as this: “I’m sick and tired of playing the one phony game I’ve had to play, and that is this so-called compassion for the poor. I don’t have compassion for the poor.”)

Limbaugh says he is successful “because people are tired of being insulted elsewhere on the radio or television dial. They enjoy listening to someone who respects their intelligence.” But even if one is conservative, how can any intelligent person fail to be deeply offended by Rush Limbaugh? The reason I say this is that although some of the things he says have merit, when it comes to politics, his favorite topic, he has absolutely no credibility at all. On any matter where there is a divergence between the Republican and Democratic positions, invariably, without exception, 100 percent of the time, he takes the Republican side. You know what he’s going to say before he says it. For Limbaugh to have any credibility, the Republicans would always have to be right and the Democrats always wrong; the Republicans always the good people, the Democrats always the bad people. Since we know, of course, that this can’t be true, he has no credibility, not one molecule, therefore, every thinking person should be offended by him. I don’t know of anyone else in this country, even die-hard Republican politicians who oppose the president, even Jesse Helms, who is an absolute disgrace to the republic,3 who is as unremitting and acerbic in his or her attacks on the Clintons and the Democratic Party. So there is no comparison between Rush Limbaugh and Larry King; yet right-wingers, because they see what they expect to see, think that King is the flip side of Limbaugh.4

Of course, Limbaugh is also a flag-waver. But the problem with Limbaugh and his ilk is that those who wear their patriotism on their sleeves usually have very little left inside. Predictably, Limbaugh was nowhere to be found during the Vietnam War, taking a college student deferment. Almost without exception (Oliver North is one exception who comes to mind, being a Vietnam war hero), the true patriots and American heroes—I’m speaking about people like Bob Dole, and Senators John Glenn, John McCain, and Bob Kerrey—are not jingoistic flag-wavers.

The reality is that although the right wing is absolutely insistent that the “liberal media” has been soft on President Clinton, they’ve actually been a lot harder on him than his Republican opposition, and this has been typical of the treatment he and his predecessors have been getting for years. (Again, this has nothing to do with the quality of Clinton’s presidency. It has everything to do with perception, with seeing the reality of a situation. Why is it that most people who are opposed to President Clinton seem to be incapable of saying something like “I don’t like President Clinton, but I think the press is very hard on him, obsessing on his alleged wrongs”? The first part of that statement is a subjective judgment of the president. The second part, however, is an objective fact. While everyone is entitled to their own opinion, they’re not entitled to their own facts.) For example, in the 1992 presidential election campaign, between President Bush and Clinton, the allegation surfaced that Clinton had been a draft dodger in the Vietnam War. Whether he was or not wasn’t 100 percent clear. Clinton is as elusive as mercury, and he managed to blur pretty effectively precisely what happened back then. However, the overriding consensus is that he had dodged the draft. But he was only twenty at the time, a private citizen, and at least if he was a draft dodger he had the courage to stand up and be counted against the war in Vietnam, publicly joining in protests and demonstrations against the most unpopular war in American history. Compare that to chest-thumping flag-wavers like Limbaugh and Newt Gingrich, who quietly avoided the draft. Or Dan Quayle, whose influential father was able to get him into the Indiana National Guard (ahead of others who were on the waiting list above him). As a result, Quayle spent the war right in the midst of the bombs, land mines, and flying grenades of war-torn Indianapolis. In any event, the press wrote articles about Clinton’s avoiding the draft ad nauseam. Day after day after day it was a big story. Simultaneously, we had President Bush’s probable involvement in the Iran-Contra affair, a scandal that not only involved the sale of arms to the terrorist nation of Iran in violation of both the National Security Act and the Arms Export Control Act, but, in using the proceeds to help fund the CIA-backed Contra rebels in their efforts to overthrow the Nicaraguan government, violated an explicit congressional prohibition (“the Boland Amendments”) against such assistance.5

Among other evidence against Bush were the personal notes of President Reagan’s secretary of defense, Caspar Weinberger. Those notes made it clear that, contrary to Bush’s repeated claim that he was “out of the loop” on Iran-Contra, he was indeed in the loop. Weinberger’s notes for a January 7, 1986, meeting in the Oval Office with President Reagan read: “The President decided to go with Israeli-Iranian offer to release our 5 hostages in return for sale of 4,000 TOW’s to Iran by Israel. George Shultz [secretary of state] and I opposed—Bill Casey, Ed Meese and VP [Bush] favored—as did Poindexter.” (Bush eventually pardoned Weinberger, who had been indicted for making false statements to Congress regarding Iran-Contra, before the latter’s case came to trial; many felt this was done by Bush to avoid the proof that would have been elicited at the trial that he was a knowing participant in Iran-Contra.) Bush’s role in Iran-Contra should have been a major, major story covered in penetrating depth by the media; after all, the scandal dealt with a serious violation of this nation’s constitutional scheme of government, participated in by someone who was not, like Clinton, a private citizen barely out of his teens, but a mature adult who was the vice president of the United States. But Bush’s involvement in the Iran Contra affair was dwarfed throughout the campaign by Clinton’s supposed evasion of the draft.

To see the harsh treatment the “liberal media” give President Clinton and the Democrats, all one has to do is look at today’s newspapers and the ridiculous coverage the media gave for over four months last year to the alleged campaign fund-raising abuses by the president, vice president, and Democratic Party—who were investigated, mind you, by the Republican Party, of all people. How insane can one get? For the Republicans to vigorously investigate the Democrats for the identical thing they do and have been doing for years takes audacity to symphonic and operatic levels.

The Republican Party, year in and year out, consistently raises much more money for presidential and congressional elections than the Democratic Party, and, as often as not, in just as dishonorable a way. But suddenly, such political fund-raising, “the mother’s milk of politics,” was no longer acceptable and was criminal. The Republicans said the president raised money at the White House with his coffee klatches and that it’s unseemly to use the White House for such purposes. But we know that the White House has been used for these same purposes by Clinton’s Republican predecessors. For example, videotapes show President Reagan in May 1984 and April 1985 seeking contributions from wealthy donors in the East Room of the White House. The fact that Clinton elevated this practice to an art doesn’t make it any more improper or criminal.

But, the Republicans said, Clinton also raised money over the phone from the Oval Office in the White House, a crime. (And Vice President Gore did the same from his office.) The applicable statute—18 U.S.C. Sec.607(a)—reads that it is “unlawful for any person to solicit or receive any contribution … in any [federal government] room or building occupied in the discharge of official duties.” That means there would be a possible violation if President Clinton made the calls from the Oval Office as opposed to the living quarters of the White House. I say “possible” because in 1979 the Office of Legal Counsel of the Justice
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