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Preface

The idea for this book has been percolating for a long time. For many years, we (Eileen and Anne) have discussed producing an edited collection on problem-solving courts because we continue to have questions about community corrections approaches delivered in judicial setting. Our inquiries stem from our various independent and joint projects where we have evaluated and assessed individual and clusters of problem-solving courts. Eileen’s evaluative work includes a multi-site national evaluation of adult drug courts focused on expanding and enhancing access to treatment and independent evaluations of drug, community, family treatment, and veterans’ treatment courts. Anne and her research team continue to conduct multi-court program evaluations. She recently launched a nationwide assessment of problem-solving courts’ policies and practices concerning victims’ rights. In addition to our practical work, we have paused to examine the problem-solving court movement in our scholarly writings critically. A recent commentary, The Problem with Problem-solving Courts, published in The ASC Division on Corrections & Sentencing Handbook Series, offers suggestions for theoretically informed evaluation. That writing also serves as the intellectual foundation for the present volume. We examine the post hoc application of theoretical explanations to problem-solving courts’ building blocks in that piece. We highlight the drug court model’s rapid application to myriad criminogenic behaviors or comorbidities, types of crimes, and offenders’ characteristics, and discuss how these courts proliferated without well-defined theoretical frameworks. We argued that applying theory and a sound framework, or logic model, came after these courts started operations. Thirty years out, we believe it is time to reflect on the problem-solving court movement to assess their progress, examine how they apply theory to their work, and, with an eye toward the future, highlight opportunities for growth. We also completed a monograph in 2019, The Veterans Treatment Court Movement: Striving to Serve Those Who Served, billed as the most comprehensive assessment of veterans courts. We hope that it will motivate other scholars to take a similar, deep-dive approach to other specialized courts. Perhaps this volume will be a step in that direction.

We have invited problem-solving court scholars to delve deeply into the most common applications of the model. These problem-solving court model applications have helped shape the current landscape of alternatives to incarceration and varied treatments in the community. This volume provides detailed descriptions of different problem-solving court manifestations stemming from the first drug court in 1989 Miami. Through a critical lens, this volume contributes to the discourse on the problem-solving court movement by examining the prolific development of these courts so we may better understand their placement within the throes of a call for meaningful criminal justice reform.

Why Pause to Reflect?

It has been thirty years since the first problem-solving court, a drug court in Miami, Florida, was introduced as an alternative to traditional court case processing. Problem-solving courts provide an alternative to traditional court processing by embracing therapeutic jurisprudence. The judge and courtroom workgroup guide clients (rather than defendants) through a series of phases that incrementally reduce reporting requirements as participants work towards graduation and adhere to treatment protocols. These contingency programs use incentives and sanctions to address criminogenic needs that appear to have propelled persons to commit crimes. These courts, also called specialty courts, specialized courts, or therapeutic courts, address criminogenic behavior contributing to an individual’s involvement with the criminal justice system. As the first iteration, drug courts sought to provide substance abuse treatment within the confines of close supervision and accountability to various actors in the courtroom workgroup, including the judge, probation, and treatment. These courts were deemed successful anecdotally and through scientific study. Their proliferation and the support they received spurred the advent of spin-off problem-solving courts such as mental health courts, domestic violence courts, and reentry courts.

Initially, many of the treatment courts developed after the Miami court held to the drug court template. Criminal justice practitioners saw that court participants needed more than drug treatment, so they expanded to add mental health treatment, employment assistance, and housing support. Later, problem-solving courts evolved to address demographic similarities (e.g., veterans courts, tribal wellness courts, and community courts) or offense characteristics (e.g., prostitution courts, gambling courts, and sex offender courts).

With an increasing focus on criminal justice reform on both sides of the political aisle, it is essential to reflect on the problem-solving court model’s wide-spread expansion. This edited volume takes a comprehensive look into courts that address three aspects: criminogenic needs, offense characteristics, and individual characteristics. The chapters provide brief overviews of the historical development and operations of the courts. Then they describe and assess their implementation and effectiveness, and each concludes with insights and recommendations for how these courts can improve. The volume contains three sections: Section I: Courts Based on Criminogenic Needs; Section II: Courts Based on Individual Characteristics; and Section III: Courts Based on Offense Characteristics. We introduce each curated section and highlight its importance to understanding one of the most prolific advancements in how incarceration alternatives are understood and embraced by criminal justice practitioners. We conclude the volume with a chapter summarizing the findings, contemplating problem-solving courts’ future, and proposing policy approaches to respond to some of these courts’ perceived weaknesses.

Eileen M. Ahlin and Anne S. Douds


Section I 

COURTS BASED ON CRIMINOGENIC CHARACTERISTICS

Problem-solving courts originated for a particular purpose. These courts, also called specialty courts, specialized courts, or therapeutic courts, were intended to address criminogenic behavior that contributed to individuals’ involvement with the criminal justice system. These courts focus on a criminogenic need. A criminogenic need is one that, in its presence, can contribute to criminal behavior. Conversely, it is assumed that criminal behavior would be tempered or cease to exist in its absence.

Drug courts emerged to center attention on drug use as a criminogenic need. During the late 1980s, courts swelled with cases of defendants presenting with substance use disorders. Drug use is associated with criminal behavior, whether due to reduced capacity due to impairment or as a driving force fueling behaviors to support a drug habit (e.g., stealing to obtain money to buy drugs). Problem-solving courts began because of identifying a criminogenic need and understanding that treatment would change that need. As such, drug courts sought to provide substance abuse treatment within the confines of close supervision and accountability to various actors in the courtroom workgroup, including the judge, probation, and treatment.

Initially, the newer problem-solving courts held to the drug court template and focused on treatment. Like drug courts, these courts’ purpose is to address the individuals’ criminogenic needs when they become involved with the criminal justice system. Such needs expanded beyond drug use to include mental health treatment and employment and housing. These newer courts also created a separate pathway for persons with alcohol substance use disorders.

In section I, five chapters examine a sampling of courts based on criminogenic needs.


The discussion begins with a superbly researched and thoughtful consideration of the inaugural problem-solving court. In chapter 1, “Drug Courts: The Beginning of the Movement,” Cassandra Atkin-Plunk provides a foundational overview describing how these courts emerged as an alternative to traditional court case processing to ease the corrections system’s burden. After drawing on the research to provide a comprehensive overview of drug courts, Atkin-Plunk highlights critical issues surrounding operational aspects inherent in court administration and participant recruitment. Readers also learn about drug court evaluations and the evidence surrounding their continued use. The chapter ends with considering what the future of drug courts might entail, given their history.

Chapter 2, “Mental Health Courts: Policy and Practice,” by Irina Fanarraga and Deborah Koetzle, explores the expansion of problem-solving courts into another area where treatment could alter the connection between a criminogenic need and criminal behavior. Mental health disorders are not criminogenic; there is no causal link between mental health issues and crime. However, as Fanarraga and Koetzle eloquently describe, the deterioration of mental health treatment in the 1900s, specifically deinstitutionalization and increased police contacts, has contributed to an increased reliance on community-based treatment. Mental health courts emerged as one specific way to provide such treatment to individuals involved with the criminal justice system. The authors cogently illustrate the mental health court model and its similarities to drug courts. The chapter concludes with a discussion of the research evidence and a critical assessment of mental health court strengths and weaknesses.

In chapter 3, “DWI Courts,” Carrie Petrucci expertly details the need for alcohol use disorder treatment offered as a balance between courtroom accountability and community-based therapy. Many traffic safety advances have substantially reduced arrests for alcohol-impaired driving (e.g., raising the legal drinking age, ignition interlocks, and lowering the legal limit to 0.08 blood alcohol concentration). However, driving while intoxicated (DWI) remains a common offense. For individuals arrested for one or more DWI, who also present with an alcohol-use disorder, DWI courts offer an alternative to other court processing options. Petrucci describes how DWI courts go beyond license-based sanctions, which restrict driving, to administer needed substance abuse treatment. By outlining how DWI courts are structured and reviewing the extant literature on their effectiveness, she provides a convincing argument that while they are promising, much remains to be studied and considered.

In chapter 4, “Reentry Courts,” Lama Hassoun Ayoub and Michael Rempel paint the complex picture of the collateral consequences facing individuals who were formerly incarcerated and how this problem-solving court strives to bolster reentrant success on many outcomes, not just recidivism. The myriad of criminogenic needs resulting from a carceral stay compound existing difficulties far beyond whether someone has a drug use disorder or mental health concern. This chapter expertly outlines such barriers and how reentry courts operate to identify needs across participants. The authors highlight the need for additional research to determine what value may be added by these courts above and beyond community-based supervision.


In chapter 5, “Creating a Home Base for Treatment in Homelessness Courts,” Kyle C. Troeger and Anne S. Douds detail the development of a problem-solving court to address what they call the “trifecta [of the]. . . homeless crises.” Their astute exploration of economic downturns, waning government housing subsidies, and the deinstitutionalization of mental health services explain how people without homes face increased risk of coming to law enforcement’s attention. Homelessness courts do not require any specific treatment and do not adhere to key components, a marked departure from other criminogenic problem-solving courts. Instead, these courts rely on public-private partnerships to address factors associated with homelessness, which drove behaviors leading to their involvement with the criminal justice system (e.g., loitering and panhandling). Their operations embrace standards developed by the American Bar Association. Despite their proliferation, the effectiveness of homelessness courts remains understudied.

We hope that the chapters in Section I provide insights into the problem-solving court movement and how it has flourished beyond the highly touted 1989 Miami-Dade Drug Court to address criminogenic needs among individuals in the criminal justice system. Our reading of these contributions inspires confidence that much progress in advancing criminal justice reform in the past thirty years while also reinforcing the need for rigorous research to maintain momentum. Process and outcome evaluations of these courts will also add credence to their claims and solidify their existence in the continued push to fund and support evidence-based programs.


Chapter 1

Drug Courts

The Beginning of the Movement

Cassandra Atkin-Plunk 

Introduction

Widespread criminalization of illicit drug use in the 1980s and 1990s resulted in an exponential increase in the number of individuals with substance use issues cycling in and out of courtrooms across the country (Goldkamp, 1994) and an unprecedented number of drug offenders incarcerated in federal, state, and local correctional facilities (Gillard, 1993). This burden on the criminal justice system, along with the unique needs of these justice-involved individuals and high recidivism rates due to unmet criminogenic substance use disorders, resulted in a distinct confluence of circumstances that set the stage for the development of alternatives to incarceration. As such, states began to devise and create intermediate sanctions (i.e., punishments that fall between traditional probation and incarceration) in an effort to reduce prison crowding, be resource efficient, and provide much needed rehabilitation to offenders that might not otherwise be available in an incarcerative setting (Petersilia, Lurigio, & Byrne, 1992). It is against this backdrop that drug courts were developed. Thus, over the past three decades, substantial and sustained reforms have been made to the way the American criminal justice system responds to and punishes justice-involved individuals with substance use issues (Berman & Feinblatt, 2001; Strong, Rantala, & Kyckelhahn, 2016).

First established in 1989, drug courts draw on various punishment philosophies but have an overarching goal of holding substance-using offenders accountable and providing rehabilitation through effective, intensive treatment. While traditional courts simply seek to adjudicate and sentence, in what has been referred to as “assembly line justice” (Kohler-Hausmann, 2014, p. 615), drug courts strive to change future behavior and increase community safety by addressing the criminogenic needs of substance-using, justice-involved people. In the past thirty years, drug courts have proliferated across the United States and the percentage of people incarcerated for a drug crime in state correctional facilities has decreased, from 21.9 percent in 2000 to 14.4 percent in 2018 (Carson, 2020; West, Sabol, & Greenman, 2010). Despite this drop, the need for substance use treatment has not decreased over time. Recent data even suggests that the number of illicit drug users is increasing (Substance Abuse and Mental Health Services Administration [SAMHSA], 2019), and the number of people who continue to be entangled in the criminal justice system with unaddressed drug-related issues is pervasive (Bronson, Stroop, Zimmer, & Berzofsky, 2017). Thus, the need for treatment through drug courts is ever-present.

This chapter seeks to provide readers with an overview of drug courts in the United States, their origins, and a look toward their future. The chapter begins by examining the development of drug courts, which began in the War on Drugs era and a court environment with ever-rising caseloads. I then paint a picture of the drug court model and characteristics of typical drug courts, describing how drug courts differ from traditional adversarial courtrooms, and the varying dispositional models used to process people through drug court. The chapter then discusses the ten Key Components of drug courts that provide guidance for the implementation and operation of a model drug court program. This section also examines the difficulty drug courts have in adopting and implementing these components with fidelity. Next, I highlight the proliferation of drug courts across the United States and abroad, and I provide examples of how the adult drug court model has been adapted to serve the needs of other substance-using populations, including juveniles, families, college students, Native Americans, those with alcohol issues, and those suffering from co-occurring disorders. The chapter then goes on to examine the various professional organizations and resources available to drug court personnel, many of which assist with program development, capacity building, and training and technical assistance. This is followed by a comprehensive discussion of the extant research on drug courts, which ultimately supports the effectiveness of drug courts in reducing recidivism. Subsequently, I provide readers with an examination of four critical issues surrounding drug courts, including their coerciveness, due process concerns, net-widening effect, and restrictive eligibility criteria. Finally, this chapter concludes with a discussion on the future of drug courts and the need to implement programs with fidelity, expand eligibility criteria, examine racial disparities, and provide gender-responsive treatment.

The Beginning of the Movement

The problem-solving court movement began in 1989 when Florida’s Eleventh Judicial Circuit established the first drug court in Miami-Dade County (Goldkamp, 1994). The formation of the Dade County Felony Drug Court came at a time when crime and illicit drug usage, particularly cocaine and crack-cocaine, was on the rise, not just in Miami-Dade but also in other large, urban cities across the United States (Inciardi, 1986; Olson, Lurigio, & Albertson, 2001). During this time, court officials in Miami observed that the vast majority of felony cases coming into the court system were drug-related (Goldkamp, Gottfredson, & Weiland, 1990). The burgeoning number of defendants cycling in and out of the criminal justice system with unaddressed drug-related issues required an innovative response—one that would not only reduce burden on the traditional court system but also provide much-needed treatment to individuals struggling with substance use (Berman & Feinblatt, 2001). As such, the Dade County Felony Drug Court, along with subsequent drug courts, was conceived. These courts, as will be discussed in more detail further, provide an alternative case-processing method that delivers intensive social treatments while holding individuals legally accountable for their actions.

The drug court model was a departure from the deterrent and incapacitative punishment philosophies customarily endorsed in the 1980s and 1990s (Goldkamp, 1994; MacKenzie, 2006). The War on Drugs, which was first promulgated by President Nixon and then expanded by the Reagan administration with the passage of the Anti-Drug Abuse Acts of 1986 and 1988, resulted in incarceration stints for low-level drug users and an exponential increase in the prison population (Carson & Golinelli, 2013; Mauer, 2001). Policymakers and drug court proponents recognized that this crime control approach was not effective at addressing individuals’ underlying addiction issues, and that drug treatment was key to long-term behavioral change (Goldkamp, 1994; MacKenzie, 2006). Thus, the new, innovative response represented a paradigm shift that was less punitive and more rehabilitative in nature than previous correctional strategies. As such, drug courts were developed to balance therapeutic interventions with legal sanctions in an effort to reduce drug use and related criminal behavior (Olson et al., 2001).

The Drug Court Model

Although there is no universal, comprehensive drug court model, certain commonalities exist among drug courts throughout the United States. Primarily, these problem-solving courts distinguish themselves from adversarial courtrooms. Instead of two parties vying against each other to quickly adjudicate the case and determine punishment for wrongdoing, drug courts utilize a collaborative approach to handling cases. The drug court team, which typically consists of a judge, prosecutor, defense attorney, supervision officer, and treatment providers, works together with participants (or clients; drug courts shy away from using terms like “offender” or “defendant”) in an effort to reduce drug use, the underlying cause of their crime, and thereby curbing criminal behavior. Eligibility criteria, target population, program requirements, and type of treatment vary greatly depending on the program. Drug courts can target adults or juveniles, allow first time or repeat offenders, accept those charged with a felony or misdemeanor, and allow those with or without a documented substance abuse history (MacKenzie, 2006; Olson et al., 2001; U.S. General Accounting Office [GAO], 1997). The Miami-Dade Adult Drug Court, which is still in existence today, generally allows people charged with possessing or purchasing drugs to participate in the drug court. Individuals are ineligible to participate, however, if they have arrests for drug sale or trafficking, a violent history, or more than two non-drug felony convictions (Eleventh Judicial Circuit of Florida, n.d.).

Individuals who meet the drug court’s eligibility requirements, agree to the court’s conditions of supervision and treatment, and opt in as a client will participate in the court for a set duration of time, which is typically at least one year (Marlowe, Hardin, & Fox, 2016; U.S. GAO, 1997). During this time, participants are required to engage in tailored treatment and be accountable to the drug court judge. Drug courts operate using a phase approach to treatment and programming, where depending on their needs treatment can begin as residential or outpatient and decreases in intensity as participants successfully progress through the program. Throughout their time in the drug court, participants will regularly attend status hearings with a consistent judge and be expected to abide by the conditions of the court. One of the hallmarks of drug courts is that drug court judges take a hands-on approach to managing drug court participants. Judges not only preside over hearings (which can be as often as weekly during the first phase of programming), but they provide encouragement and support, reward progress, and preside over graduation ceremonies. Judges also encourage clients to share with them updates about their progress in treatment (Marlowe et al., 2016).

Drug courts utilize a public health approach and recognize that drug addiction is a disease, and the path to sobriety can, and often does, include setbacks. Thus, not only do judges provide encouragement and support and reward positive behavior but they also use graduated sanctions to hold accountable clients who are unable to comply with court mandates. With graduated sanctions, the severity of sanctions increases with each subsequent rule violation and can begin with a verbal warning and end with dismissal from the program. Other graduated sanctions often used in drug courts include writing an essay, more frequent drug testing, returning to an early phase of the program, increasing treatment intensity, and short terms of incarceration (MacKenzie, 2006). Program dismissal is used in extreme cases when all other options have failed and the participant continues to violate the law and/or use illicit substances.

Drug courts can operate under several dispositional models, including pre-plea diversion, post-plea diversion, post-sentencing, or a hybrid model (GAO, 1997; Marlowe et al., 2016; National Drug Court Resource Center [NDCRC], n.d.). Pre-plea diversion drug courts (also called deferred prosecution) divert individuals from traditional court proceedings and allow them, prior to entering a guilty plea, to participate voluntarily in the drug court as a condition of pretrial supervision. Here, participants are required to waive various due process rights, including their right to a trial, the ability to confront witnesses, and right to an appeal, to name a few. If they successfully complete the drug court, the court will dismiss the arrest charges against them. On the other hand, post-plea diversion drug courts (e.g., deferred sentencing) require individuals to plead guilty or no contest to the charges against them. Their sentence is then deferred while they participate in the drug court. If they successfully complete the drug court, the court can vacate or withdraw the plea and also expunge the arrest or guilty plea from their record (Marlowe et al., 2016). Not all individuals are eligible for diversion, primarily due to the seriousness of their crime or criminal history. Thus, post-sentencing drug courts allow these individuals to participate in the drug court after conviction as a condition of their probation. Within this model, the conviction will remain on the participant’s record; however, they avoid incarceration, if successful (Marlowe et al., 2016). Within all dispositional models, if a participant is unsuccessful in completing the requirements of the drug court and is dismissed from the program, the original charges will be brought against them, and they will be processed within the traditional court system (NDCRC, n.d.).

The Ten Key Components of Drug Courts

Although the drug court model represented an innovative solution to treating substance-using individuals who were cycling in and out of the criminal justice system, a lack of standardization plagued the drug court movement. In 1997, in an effort to provide guidance to newly established drug courts and define the drug court model, the Bureau of Justice Assistance (BJA) in collaboration with the National Association of Drug Court Professionals (NADCP) published ten Key Components of drug courts (BJA, 2004). These foundational elements were designed to be inspirational and outline the structure and process that drug courts should utilize as the courts are implemented and throughout their operation (Lutze & van Wormer, 2014; Olson et al., 2001). The key components are as follows (BJA, 2004, p. iii):

1. Drug courts integrate alcohol and other drug treatment services with justice system case processing;

2. Using a nonadversarial approach, prosecution and defense counsel promote public safety while protecting participants’ due process rights;

3. Eligible participants are identified early and promptly placed in the drug court program;

4. Drug courts provide access to a continuum of alcohol, drug, and other related treatment and rehabilitation services;

5. Abstinence is monitored by frequent alcohol and other drug testing;

6. A coordinated strategy governs drug court responses to participants’ compliance;

7. Ongoing judicial interaction with each drug court participant is essential;

8. Monitoring and evaluation measure the achievement of program goals and gauge effectiveness;

9. Continuing interdisciplinary education promotes effective drug court planning, implementation, and operations;

10. Forging partnerships among drug courts, public agencies, and community-based organizations generates local support and enhances drug court program effectiveness.

While the ten Key Components represent a model drug court program, and nearly all espouse these components (Quinn, 2000), drug courts vary in their ability to adopt and implement the various components with fidelity (Lutze & van Wormer, 2014; Olson et al., 2001). Olson and colleagues (2001), for example, found that three drug courts in Chicago, Illinois, were all successfully able to integrate treatment services (Key Component #1), monitor abstinence through urine analysis testing (Key Component #5), and provide ongoing judicial interaction (Key Component #7). The courts, however, varied in their ability to identify and promptly place individuals into the drug court (Key Component #3). One court also had difficulty implementing the courtroom workgroup (Key Components #2 and #6), as the court experienced high rates of staff turnover, which resulted in less stability (Olson et al., 2001).

The variation in adoption of the ten Key Components can also affect the success of drug courts, whereby drug courts that implement and adhere to the ten Key Components are better able to reduce drug use and other criminal behavior (Gottfredson, Najaka, Kearley, & Rocha, 2006; Longshore et al., 2001; Lutze & van Wormer, 2014; Marlowe et al., 2016; Mitchell, Wilson, Eggers, & MacKenzie, 2012b). Gottfredson and colleagues (2006), for example, found that drug court participants who received more drug treatment, drug testing, judicial monitoring, and probation services were rearrested significantly less during a three-year follow-up than those who received fewer services.

Proliferation of Drug Courts

In the past thirty years, drug courts (and other problem-solving courts) have proliferated across the United States and abroad (Marlowe et al., 2016). In 1994, Congress passed, and President Clinton signed into law, the Violent Crime Control and Law Enforcement Act. Within this act, the federal government created the Drug Courts Program Office and made available $29 million to support the planning, implementation, and enhancement of state and local drug courts in 1995, while authorizing an additional $971 million to support such courts between 1996 and 2000 (U.S. Department of Justice, n.d.). Currently, BJA’s Adult Drug Court Discretionary Grant Program continues to support drug courts financially and provide other assistance in an effort to build drug court capacity and increase participation among clients (BJA, 2020).

As a result of the available funding and support, not just from the federal government, but also from state, local, and private funding mechanisms, the United States has witnessed an exponential increase
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