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SHARED AUTHORITY

This important new book advances a fresh philosophical account of the relationship between the legislature and courts, opposing the common conception of law, in which it is legislatures that primarily create the law, and courts that primarily apply it. This conception has eclectic affinities with legal positivism, and although it may have been a helpful intellectual tool in the past, it now increasingly generates more problems than it solves. For this reason, the author argues, legal philosophers are better off abandoning it. At the same time they are asked to dismantle the philosophical and doctrinal infrastructure that has been based on it and which has been hitherto largely unquestioned. In its place the book offers an alternative framework for understanding the role of courts and the legislature; a framework which is distinctly anti-positivist and which builds on Ronald Dworkin’s interpretive theory of law. But, contrary to Dworkin, it insists that legal duty is sensitive to the position one occupies in the project of governing; legal interpretation is not the solitary task of one super-judge, but a collaborative task structured by principles of institutional morality such as separation of powers which impose a moral duty on participants to respect each other’s contributions. Moreover this collaborative task will often involve citizens taking an active role in their interaction with the law.
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In Praise of Particular Jurisprudence

I. INTRODUCTION

‘THOSE WERE THE days’. Understandably perhaps, outsiders may be tempted to assume such a nostalgic posture with regard to the state of contemporary jurisprudential debate. Indeed, in recent years analytical jurisprudence seems to have been stuck in the preliminaries. Instead of focusing on whether, for example, Nazi Germany or apartheid South Africa had law or not (a locus of the intellectual wars of old)1 or engaging in other similarly urgent issues at the intersection of law and politics, much writing in legal theory nowadays is devoted to housekeeping concerns such as clarifying theoretical positions, and dispelling misunderstandings.2

What has not changed much since the days of Hart and Fuller is the geography of the debate. Like then, legal positivists and anti-positivists still occupy the opposite poles arguing over the relationship between law and morality. That is not to say that the debate is stagnant. In the past decades, as each side engaged with the criticisms and proposals of the other, the dialectic between positivism and anti-positivism produced ever more sophisticated philosophical theories as well as an ever more nuanced understanding of the problems that these theories must resolve. What has come to be known as the Hart-Dworkin debate is a case in point. Ronald Dworkin’s famous criticism of Hart’s doctrine of the rule of recognition as the ultimate foundation of law paved the way for philosophically robust explanations of the normativity of the practice of officials and of judicial duty by Hart’s followers. What is more, Dworkin’s focus on disagreement in law spawned a vigorous interest in the methodology of jurisprudence and its connection with legal practice. Dworkin’s anti-positivism was replicated at the methodological level in the view that law is an interpretive concept: jurisprudential positions, he argued, are continuous with – though much more abstract from – substantive legal claims, so they have the same aim and draw on the same resources, including moral arguments. To counter the challenge, his opponents developed intricate accounts of conceptual analysis that insulate the theory of law from the committed and normative theories put forward by practitioners in support of their substantive legal claims. On those accounts, the theory of law merely reports and organises the latter, and can thus remain neutral and descriptive.

There are signs, however, that the Hart-Dworkin debate is exhausting its momentum. For one thing, it is widely felt that competing theories have done all that is needed to incorporate the philosophical lessons from it. So for instance, some especially influential versions of legal positivism have downplayed the importance of the rule of recognition, seeing it as an existence condition of law but lacking in explanatory power; along with it they dodge the problems that Dworkin argued beset it. And to neutralise the sting of disagreement in law, legal positivists of today have drawn a distinction, about which I will have a lot to say in this book, between adjudication and the theory of law. Disagreement is pervasive in adjudication, they say, but the theory of law studies the deeper agreement, which alone makes legal disagreement possible and meaningful. The same distinction has been employed to block the connection Dworkin’s interpretive methodology seeks to establish between jurisprudence and first-order legal argumentation. All sorts of arguments may be relevant in adjudication, given its purpose, but they do not carry through to the upstream investigation into the essential features of all legal practice.

It goes without saying that the jury is out about the cogency of any of those responses,3 and it is impossible to evaluate them all in one book. I give this brief overview of the state of play because it appears to confirm a pattern that should be familiar from other fields of knowledge. The introduction of a new idea or a new discovery fundamentally disrupts established ways of thinking and path-dependencies. This propels the discipline forward, which adjusts so as to absorb the shock. Because the disruption reaches to core elements of the orthodoxy, the adjustment may be drastic. Old theories are discredited and abandoned, and novel theories take their place. Boundaries between disciplines are re-drawn. Then, some kind of equilibrium is once again established, and the attention of participants moves to more concrete issues that take as a given some general framework, as this has been re-shaped by this process.

What could be the next iteration in this dialectic? In order to have a similarly rejuvenating effect, the impetus cannot come from an idea that merely repeats an already entrenched position or loads the dice. This can be avoided in a number of ways. To begin with, it may be useful for competing theories to look across the aisle and find some common ground. Clearly, not all of the good work in the theory of law is done with the aim of vindicating one camp against the other, and neither are all the insights of individual theories tainted by their commitment to positivism or anti-positivism.4 But of course some disagreement cannot and should not be bypassed. If the debate between positivism and anti-positivism tracks some fundamental philosophical concerns about the nature of law, their differences must interest us as much as their commonalities. Still, it would be more productive to find new ways of engagement between the two views, since the old ones have now led to a stalemate. At the very least it is imperative, when framing the problem, to be prepared to take seriously the insights, concerns and objections of the other side. This is what I attempt to do in this book.

In this introductory chapter my aim is to offer a map of the entire argument. Due to the fact that the approach I adopt is different in several respects from that to be found in much contemporary jurisprudential writing, I take special care to make explicit the philosophical motivation behind it. In so doing, I engage in current debates about the methodology of jurisprudence. In particular, I try to indicate how this approach can help us make progress in the debate between positivism and anti-positivism. I begin by introducing the notion of a legal system with courts and a legislature. I go on to explain the philosophical motivation for my choice of focus.

II. COURTS AND LEGISLATURES IN LEGAL THEORY

The legal systems that we are familiar with are equipped with legal officials of various sorts. We can say that these officials administer the law or, more generally, run the legal system. In fact, it is doubtful that there can ever be a legal system without them.5 But whether the presence of legal officials is a necessary feature of all law or not, their importance where they are to be found is undeniable. Hence, it is no surprise that they have provided a point of focus for much of our thinking about the nature of law.

Obviously, legal philosophers do not take a biographical interest in legal officials. Legal officials are of philosophical interest because of the roles they occupy. In advanced legal systems, these roles tend to be fixed and stable over time. Some of them are particularly salient and important. They correspond to the various familiar legal institutions such as the head of state, the courts, the police etc. Individual judges may come and go, but the institution of a court, if one exists, does not change with every change in its membership.6 In fact, when we refer to legal officials what we typically have in mind are the legal institutions in whose name these officials act. What grounds this continuity are, as Joseph Raz has put it, ‘the norms which establish these institutions’.7 These norms determine what counts as an exercise of institutional power as opposed to usurpation, delineate the jurisdiction of this or that institution and so forth.8

Now, in the legal systems that we are familiar with, legal institutions share two very general features. The first feature is that their role (or jurisdiction) is not unlimited. I do not wish to deny at this point what some theorists have asserted, namely that legal systems as a whole claim to have comprehensive jurisdiction, in the sense that any matter may be legally regulated within a certain territory. Even so, the various legal institutions that belong to a legal system are conferred certain powers only, such as the power to regulate certain matters and not others or to regulate them in one way rather than another. The second feature is that in any given legal system there are different types of legal institutions. Perhaps legal systems exist or are possible that have only one institution, but this is not the type of legal system that we are familiar with. In those there are no ‘jacks of all trades’. The two features, though conceptually distinct, are closely connected. Two different institutions are also likely to have different and therefore limited jurisdictions – otherwise why have two of them? And their limited character strongly suggests the possibility of their plurality. Clearly, if a legal system has comprehensive jurisdiction, and one institution that belongs to it is authorised to regulate only some of the matters that fall within it, we should expect that there is another institution that takes care of the rest.

This book seeks to draw some philosophical lessons from the workings of institutions that exhibit the two aforementioned features. To this effect, it examines the relationship between two legal institutions, courts and the legislature. For the sake of brevity I shall call it the C-L relationship, and I shall call legal systems that have both of these institutions C-L legal systems. C-L legal systems exemplify both of the features listed above. First, they comprise more than one institutional role. Secondly, these institutional roles are limited. As common wisdom has it, legislators are there to pass statutes and judges to decide cases. There is, of course, nothing prima facie incoherent, say, about expanding the role of the legislator to encompass the adjudication of private disputes. But the piece of common wisdom illustrates the limited nature of the institutional roles that legal officials perform, as well as their plurality. Adherents to the common wisdom believe that, as things stand, it is not the legislators’ job to decide private disputes; we have a different kind of legal official to do that, whom we call judges.

In addition, I discuss C-L legal systems because judges and legislators are usual suspects in contemporary theorising about the nature of law, and in this sense the jurisprudential analysis undertaken here is continuous with current jurisprudential trends. Judges, it is fair to say, have attracted the attention of legal theorists more frequently than legislators.9 Their attitudes, practices, duties and powers have provided the basis for the extrapolation of more general philosophical lessons about the nature of law. But legislatures are never too far off the picture. As a matter of fact, recent years have witnessed a flurry of philosophical interest in legislatures.10

III. MUST WE BE ESSENTIALIST ABOUT INSTITUTIONS?

I said above that the focus of this book is the C-L relationship. It should be noted, however, that I do not intend to offer a complete account of it or of C-L legal systems as a whole. So, for one thing, I readily concede that C-L legal systems may well have other institutions speaking and acting in their name.11 Neither do I contend that the existence of courts and legislatures is the most important thing about these legal systems. More importantly, I do not give a detailed upfront explanation of what I take the essential features of each institution to be.

This last form of reticence may come as a surprise. How can we ever hope to make any philosophical progress in this topic, unless we have more closely identified the two parties in the C-L relationship? Without such knowledge, so the objection goes, we can never be sure that we are studying the relationship between courts and the legislature as opposed to that, say, between
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