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William Cox’s backstory in The Holocaust Case strips, to the essence, the deceitful denigration of the deniers. In truth, the victorious outcome of Mel Mermelstein’s breach of contract court case was never, in advance, a sure thing. Readers will learn, for the first time, about the courtroom odyssey of the courageous Holocaust survivor and his intrepid attorney as they fought their way through the precedent-setting legal trial. 

 

Bill Younglove, Editor, The Call of Memory: Learning 
About the Holocaust Through Narrative: An Anthology 

 

 

 

The Holocaust Case by William Cox demonstrates how determined people can fight ignorance and antisemitism. Auschwitz survivor Mel Mermelstein and lawyer Cox collaborated to bring Holocaust deniers to court and force them to pay damages. The best way to defeat Holocaust denial is to bring its lies into the open and make the liars pay. 

 

Steve Hochstadt, Professor of History, Illinois College, 
and author of “Sources of the Holocaust”


To the Children of the Holocaust and
To Mel Mermelstein and his family

 


Auschwitz (G.), Oswiecim (P.). The largest, most notorious, and murderous concentration, death, and labor camp complex located outside the city of Oswiecim in southwest Poland. It contained three major camps and thirty-six subcamps. The original and main camp, Auschwitz I, prior to its use as a concentration camp, served as a military barracks and warehouse for tobacco. It served as a concentration camp for Polish political prisoners from 1939-1942. The first inmates, 700 Polish Catholics, arrived in June 1940. Birkenau (P., Brzezinka,) or Auschwitz II (located two miles from Auschwitz I), was opened in October 1941, particularly for Jews and Roma, and was the site of four gas chambers. One hundred thousand Hungarian Jews were murdered at Birkenau in May 1944. Dictionary of the Holocaust



Prologue

As we walk the paths of our lives, we see and learn much along the way, and we are often faced with choices which can have profound consequences ― both for ourselves and for others. At some intersections, our alternatives are limited and choices are forced upon us by circumstance. Sometimes it is difficult to remember what happened in our travels, and other times, we wish we could forget. There is, however, only one true map of our journey.

 I started out as an unhappy runaway orphan boy hitchhiking down Texas highways. I had been a ward of the court since my father died when I was ten, and I was brought before the judge at age sixteen after “borrowing” my brother-in-law’s 1955 Buick Century Riviera and heading for the Hill Country around Austin. When the judge asked what I wanted to do with my life, I answered that I’d like to attend the New Mexico Military Institute, if it was okay with him.

The judge approved my request, but looking over the top of his glasses, he said, “Listen boy, if I ever see you in here again, you’re gonna be picking cotton down in Gatesville. You hear me, boy? Picking. Cotton. Down. In. Gatesville.” Thus, to avoid reform school, the direction of my life shifted toward the path of discipline and a career in the justice system. 

The only trouble I got into in military school was for throwing an M80 firecracker during Sunday night study hall. After I marched ninety hour-long punishment tours and graduated, I joined the Navy to “see the world.”

Sent to San Diego for boot camp and Hospital Corps school, I spent the rest of my enlistment at the San Diego Naval Hospital. Ignoring my requests for sea duty, the Navy advanced me through several petty officer rates. I was assigned to supervise the tuberculosis ward, the medical records library, and finally the admissions unit of the 2,000-bed hospital.

Following my discharge in 1962, I worked for six months investigating insurance applicants before becoming a police officer in El Cajon, California. Upon graduation as the honor man of the San Diego Police Academy, I enrolled at the local community college and became involved in the “new breed” movement to professionalize the police service.

Two years later, I was elected president of the El Cajon Police Officers’ Association. The next year, I became president of the San Diego County chapter of the statewide Peace Officers Research Association of California, representing all law enforcement officers in the county.

Perhaps as a result of my agitating for higher wages and benefits for officers, I was passed over twice for promotion to sergeant. Greatly disappointed, I was forced to choose another route in my career. A rockslide can slow you down, but it can also reveal a more interesting path. 

Moving up the coast to the Los Angeles Police Department, I graduated with top honors from the LAPD Academy in 1968. My probationary period was spent on the streets of South Central LA, and then I was transferred to police headquarters for the balance of my career.

During the next four years, my personal growth accelerated. I attended law school and worked on assignments involving the analysis and application of public policy. I was privileged to write the LAPD Policy Manual and serve on the Police Task Force of President Nixon’s National Advisory Commission on Criminal Justice Standards and Goals. There, I wrote the introductory chapters which defined the role of police in America, policy formulation, and community crime prevention. One of the police task force members was Joseph White, the head of Criminal Justice Planning in the state of Ohio. As an attorney and social worker, Joe mentored me in my efforts and became my friend.

The work of the commission was overseen by the Law Enforcement Assistance Administration (LEAA) of the US Justice Department, and I became acquainted with several of its administrators. These contacts resulted in my being hired as an LEAA police specialist and moving to Washington, DC.

Shortly thereafter, I was appointed the personal assistant to the director of the new Office of National Priority Programs. I quickly gained more power than I had ever imagined, as I also served as the temporary deputy and managed the office on a day-to-day basis while my boss traveled around the country.

LEAA was a funding operation with $1 billion (in 1973 dollars) to distribute each year, and I often found myself in meetings with politicians and community leaders during which promises were made which seemed impossible to keep. When I later asked how the commitments were to be honored, I was told not to be naive―there was no intention to fund. 

It took only one cold winter in Washington witnessing firsthand the ruthless application of power politics to diminish the allure of a Justice Department career. Returning to my large office one day and finding my credenza covered with telephone messages lined up by time zones, I called one of my former law school professors instead.

Richard Hecht had taught me criminal law and procedure at Southwestern University, and I asked him for a job in the Los Angeles District Attorney’s Office, where he served as a top administrator. He told me to come back home, so I made arrangements to leave Washington.

Although I had passed the bar examination the year before, I was not present in California for the swearing-in ceremony; however, the attorney’s oath could be administered by the judge of any court of record. One of the more pleasant experiences of working on the commission was meeting US Supreme Court Justice Tom Clark and sitting next to him at a luncheon. Fortunately, we had something to talk about. He had written the majority decision in Mapp vs. Ohio, which established the judicial rule excluding unlawfully seized evidence, and I had written a law review article proposing a civil remedy alternative to exclusion.

Justice Clark remembered me and kindly administered the attorney oath in his chambers. He graciously signed a photograph of the event, writing, “To William J. Cox, whose voice, I predict, will be a strong one for equal justice.”

Working as a deputy district attorney during the next three and a half years, I tried a criminal jury trial almost every week and was assigned to several different jurisdictions before ending up in the Long Beach Superior Court. In addition to prosecuting criminal cases, I was teaching criminal law and procedure classes at a local community college.

The practice of constantly trying cases before juries and a having a good grasp of the law gave me the confidence to take close cases to trial. The difference in a verdict often depended not only on the evidence itself, but how it was presented and argued to the judge and jury. I learned to turn my cases into interesting stories, which I told as simply and honestly as possible.

Living in a loft in Manhattan Beach with a view of the ocean, riding a motorcycle, driving a sports car, listening to music, and making movies, I was enjoying all the seventies had to offer. During the summer of 1976, however, I spent a great deal of time lying on the beach, thinking about my life and what I wanted to do with it.

Although I had considered becoming a minister in my early youth and had read the Bible several times, I had, over the years, lost my childhood faith and wasn’t sure what I believed in. Watching the sun set each day, I found a different kind of faith, one that accepted the historical truth of Jesus and respected his original teaching as a basis for conduct. I considered returning to school and studying to become a minister, but decided instead to use my training as a lawyer to serve the public good.

In the normal course of personnel rotation, the District Attorney’s Office had transferred me to the Juvenile Court to prosecute youthful offenders. Perhaps because of my own experiences as a ward of the court, it was difficult for me to argue for the punishment of children.

Thus, in 1977, I decided to open a public interest law practice in Long Beach, California and experiment with using the law for social and political purposes.

Once again, I found myself taking a path I had never considered before. It was to be an amazing journey.



The Practice

I had little contact with Long Beach before the District Attorney’s Office transferred me to its courthouse, but I came to love the city as I walked around at lunchtime and began to meet people who lived there. With a population of close to a half million, the city has a major port at the mouth of the Los Angeles River, a school district rated as one of the best in the nation, an extensive system of neighborhood and regional parks, and a cooling ocean breeze.

With its tideland oil royalties and port revenues, Long Beach also has very well-maintained streets and infrastructures. Settled by retired Iowa farmers and home to one of the largest gay communities on the West Coast, Long Beach has a unique culture of neighborliness and liberalism. I call it the only “real city” in Los Angeles County―the larger city up the road being a disorganized amalgamation of smaller communities.

The mother of my children and I had always agreed our three children could choose to live with me when they became teenagers. My oldest, Cathy, had just married, and the middle child, Lori, had lived with me for a while before returning to her mother. When my son, Steven, reached fourteen years of age and grew to six feet tall, we decided he needed more father time. I began to search for a house in Long Beach which could serve as a home office―so I wouldn’t have to commute and could spend more time with Steve.

I looked at a number of well-built (and uninspiring) California bungalows, and then the realtor showed me a three-story house that had been completely remodeled. The property had been on the market for months without any offers, and the price had been reduced into my affordability range. The problem? The house was built on a ten by forty-foot lot behind a row of storefronts.

It was love at first sight!

Designed and built by an enterprising young architect in 1932 for his wife and two children, “Skinny House” has been featured in both Ripley’s Believe it or Not and the Guinness Book of World Records. It was constructed by craftsmen, who contributed their labor to showcase their skills to obtain work during the Depression. The French doors and large windows at the ends of the building gave the nine-foot-wide rooms a feeling of spaciousness. Essentially a three-bedroom house, there was enough room for living and for my practice. 

I immediately bought the house.

Realizing the house had been built in the alley behind the adjoining Italian restaurant, and wanting to avoid problems with my neighbor, I formed a partnership with the Iranian owner who leased the location. We purchased the restaurant building, Steve got a part-time job washing dishes, and we had a place to have dinner each evening.

Since clients, rather than an office, make a law practice, I set about to establish my availability at a time when lawyers could not advertise. In teaching my evening classes, I always passed around a sign-in sheet at the beginning of every semester and asked my students to provide their names, addresses, and phone numbers. I contacted the clerks of the courts where I had prosecuted cases and obtained a list of the names and addresses of everyone who had served on my juries. I printed up professional announcements of my new law office and mailed them to my former jurors and students, as well as other friends I had made along the way.

I met with the presiding judges of the courts where I had prosecuted and agreed to accept appointments in adult and juvenile criminal cases where the public defender had a conflict of interest, and to serve as a judge pro tempore as needed.

The result of these minimal efforts was an instant law practice which handled a wide variety of criminal and civil matters. I specialized in representing juveniles accused of serious crimes.

Working with young people, I employed every legal strategy I could imagine to obtain a second chance for them to avoid the physical and emotional damage of incarceration and allow them to get on with their lives. I thoroughly interviewed my clients and investigated their cases to create their own unique stories, which I told at every opportunity in an attempt to separate them from the masses of defendants who clogged the courtrooms.

Two of these stories involved high-profile media cases in which my clients were accused of murder. The first, Anthony, arose from the horrific murders of two elderly widows during home invasions. My client was a fourteen-year-old boy who had only accompanied older adults and was not accused of inflicting any injuries himself. Even so, he was prosecuted under the felony-murder rule.

The only evidence connecting Anthony was his fifteen minute, tape-recorded confession obtained after hours of interrogation throughout the night. I attempted to prove the confession could not be voluntary under the circumstances. Moreover, I sought to establish a rule of law that the entire interrogation should be recorded if any part of it was to be introduced into evidence. (In October 2013, Governor Jerry Brown signed Senate Bill 569 which requires interrogations of juveniles in all homicide cases to be videotaped to protect against coerced confessions.)

We lost on all counts and, after appeals up to the California Supreme Court, Anthony was sentenced to the California Youth Authority until his twenty-first birthday. After serving his time, he moved out of California, established a small business, and has lived a productive life. Anthony and his mother recently visited with me, and he proudly talked about his eight children and six grandchildren.

Anthony’s adult codefendant, Lloyd Earl Jackson, is still on death row in San Quentin.

The other case, Johnny, had a more successful legal conclusion, but its ending was far less happy. My client was a childlike seventeen-year-old who would watch television cartoons each afternoon after school, help his mother with dinner, and then go hang out with the neighborhood gang.

Johnny was tall, with gang initials tattooed around his neck, and the District Attorney’s Office wanted him tried as an adult. We succeeded in having him found amenable for juvenile court proceedings; however, he had little or no comprehension of what was going on in court. All I could do after each appearance was to reassure him that everything was going to work out.

Johnny had accompanied older members during a gang assault on a drunk. During a police interrogation, Johnny admitted to a perfunctory kick. Someone else stabbed the victim―which the coroner ruled was the sole cause of death. The prosecutor was a friend, and I repeatedly offered to plead Johnny to an assault with intent to do great bodily harm (GBI), but the DA’s office insisted on a murder conviction.

The case was heard by Los Angeles County Superior Court Judge David Fitts, who, as a deputy district attorney, had prosecuted Sirhan Sirhan―the assassin of Senator Robert Kennedy. In the Sirhan trial, Fitts presented both opening and closing statements over a period of days without reference to notes. He continued to display his great brilliance during Johnny’s trial, sitting on the bench in his blue blazer, chain-smoking Marlboro cigarettes, reciting testimony, verbatim, as required, without bothering the court reporter.

At the conclusion of the prosecution, and without my client testifying, Judge Fitts found Johnny not guilty of murder but guilty of assault GBI as a necessary lesser included offense. I objected, saying it is possible to murder someone without actually assaulting them. He replied, “Be that as it may, counselor, you will have to argue that in another forum.”

The judge then invited the prosecutor and me into his chambers and passed around cold cans of beer from his refrigerator. With a twinkle in his eyes, he proceeded to imagine a number of different ways for someone to commit murder without assaulting the victim. I listened carefully and made good notes as Judge Fitts laid the foundation for my appeal to “another forum.”

Johnny was sentenced to the California Youth Authority, and I appealed his case. He regularly wrote letters which he closed with, “In Struggle.” A copy of that signature still hangs on the wall above my desk.

On the very last day a decision could be rendered, the Court of Appeal reversed Johnny’s conviction ruling that assault was not a necessary lesser included offense in murder. Because of the rule against double jeopardy, Johnny could not be retried, and the Court ordered his release. On a number of grounds, the decision became one of the most cited opinions in California jurisprudence.

Judge Fitts had obviously known he was making an erroneous legal ruling but felt he was making a judicious one to keep Johnny locked up for a short period of time for the crime he had actually committed. The judge died at the age of sixty-four in 1986.

Within a year of his release, Johnny was shot through the neck in a gang incident, rendering him a quadriplegic. I couldn’t bring myself to visit him, and he died a year later. We will never know if Johnny’s life would have been different had he spent more time in custody. But then, he might have been stabbed to death in prison.

I began to take an interest in political and social matters, both local and national. By combining my training and experience in policy analysis with my knowledge of the law, I worked to define alternative solutions.

The concept of policy is often misunderstood and confused with rules and procedures. Policy is derived from an analysis of knowledge and experience in relation to existing and future problems and issues. Well-thought-out policy results in broad guidelines that are easy to understand and follow.

Policy is intended to advise decision-making in difficult and complex situations. For example, the policy manual I wrote for the LAPD was the first of five volumes and included definitive rules and procedures to implement the more philosophical policy guidelines.

As a New Year’s resolution on January 1, 1979, I wrote a four-page letter to President Carter saying, in part, “What concerns me…is the nagging fear that we have unconsciously failed, and that the trend of freedom has reversed. In these times of increasing dependence upon government, freedom lost or misplaced may never be regained or found.”

To help “wrestle our representatives back from the clutches of special interest groups,” I told President Carter I wanted “to go to the polls sometime soon and vote in a national referendum, the outcome of which could effectively guide policy-making for years to come.”

I took a copy of the letter to our local newspaper, the Long Beach Press-Telegram and handed it to David Levinson, the editor of the editorial page. I had never met him before, and the newspaper did not publish my letter, but our paths were to become intertwined.

Eleven months later, President Carter’s Director of Presidential Correspondence wrote to thank me for my interest but said that “there is no provision for a procedure [national referendum] to take place on a coordinated, nationwide basis.” By then, a very busy and exciting year had passed.

In the interim, several public-policy situations had piqued my interest, commencing with the shooting of Eula Love by LAPD officers on January 3, 1979. Distraught over the recent death of her husband and because her natural gas was being disconnected for the nonpayment of her bill, Love confronted both the gas department employee and responding police officers with a butcher knife in one hand and a money order for the payment in the other. When she approached the two officers, they shot her eight times, killing her instantly. There was a public outrage.

As the author of the department’s shooting policy, I was invited to appear at the subsequent Police Commission hearing. Had we considered this situation when writing policy, I testified, we probably would have advised officers to keep their distance and continue negotiating, since it was unlikely a thrown knife could inflict serious injuries.

I recommended that the department create a “Peer Review Commission” consisting of citizens and police officers to investigate and make disciplinary recommendations regarding complaints of police misconduct. The policy concept was this: “The people of the City of Los Angeles and their police are peers for peace.”

Also in January 1979, the Long Beach Unified School District announced three vacancies on the school board and scheduled an election in April. Along with twenty-four other candidates, I decided to run for the board. I had no idea how profoundly this experience would change the direction of my life.

My platform involved some substantive changes. Considering the large geographic area of the district, I proposed its subdivision into five high school districts, each with its own board of teachers and parents to make local policy. The large district could continue to handle other matters―such as personnel, supplies, and logistics―where economies of scale applied.

As a lesson in practical politics, I enlisted my son as chairman of the “Lickem-Stickum” Committee. We sent a handwritten letter to every hundredth registered voter asking him or her to consider my platform, and, if interested, to contact his or her neighbors on my behalf.

Skinny House was designated a historical landmark of Long Beach, and we held an open house. The price of admission was as many postage stamps as a visitor chose to donate, and people lined up around the block for the chance to walk through my office. The International Year of the Child was in 1979, and we celebrated the twentieth anniversary of the Declaration of Rights of the Child with a potluck picnic at Bixby Park, which I filmed.

I was interviewed by David Levinson and his wife, Dorothy Korber, who covered the school district for the Long Beach Press-Telegram. The newspaper did not endorse my candidacy, but David and Dorothy became lifelong friends.

I had no expectation of winning. During one occasion for all of the candidates to speak, I related a dream in which I won the election by one vote. I said the dream became a nightmare when I realized I had voted for myself. All of the candidates were invited to Skinny House for a glass of wine, and I became friends with most of them, including two of the three winning candidates.

Thankfully, I was not elected, but I finished respectably in the middle of the pack. Following the election, we defeated candidates got together to discuss how we could play a role in helping make policy for the district. At one of these dinners, Jane Mermelstein, who had campaigned as a teacher-candidate, introduced me to her husband, Mel.

During our conversation, Mel told me he had written a book about his experiences as a survivor of the Holocaust. He invited me out to their car where he secured a copy of By Bread Alone from the trunk, which he gave to me. I read it the next day while waiting in one of the long gas lines of the period and wrote him a note of appreciation and admiration for his courage and dedication. Little did I know where our exchange would lead in the future.

One evening, I discussed my idea about a national policy referendum with my new friend, David Levinson. He was a great fan of the composer, Charles Ives, who had proposed such a referendum in 1920. As we tossed ideas back and forth, the case of Gideon vs. Wainwright came up. Clarence Gideon, an indigent Florida prisoner, had been denied counsel in a burglary case.

Gideon filed a handwritten petition against his prison warden directly with the US Supreme Court. In 1963, in an opinion by Justice Clark, the Court ruled that state courts are required to provide counsel in all serious criminal cases where defendants cannot afford to pay for their own attorneys. It occurred to me I could send such a petition to the Supreme Court about a national policy referendum, and David thought it was “a splendid idea.”

On July 9, 1979, I filed a class action lawsuit as a petition under the First Amendment directly in the US Supreme Court on behalf of all citizens, alleging our government no longer represented the voters who elected it. As a remedy, I requested the Court to order the other two branches of government to conduct a national policy referendum every four years when we elect our president.

In October 1979, Joseph White arranged for me to debate the national policy referendum with the local Republican congressional candidate at Ohio State University in Columbus, Ohio. The debate was televised by the local CUBE cable system, in which home viewers had the ability to cast instant votes through their cable boxes. The great value of the system in a debate is that the speaker can question statements by the opponent and immediately ask the audience what it thinks. At the conclusion, the viewers electronically voted sixty-seven to thirty-three percent in favor of the proposal.

Although the Supreme Court declined to hear our petition, I became acquainted with several of the journalists who covered the case. We discussed another political issue headlined at the time―the holding of US diplomatic hostages in Tehran, Iran.

Relying on my background in policy analysis, I suggested President Carter was following the wrong policy. He wanted the hostages released from the embassy so that he could bring them home. Instead, I argued he should have used international and Islamic law to get the trespassers to leave our embassy so that our diplomats could stay there and restore good relations with the country and its people.

Collaborating with the journalists, I decided to travel to Tehran, ostensibly to represent my Iranian business partner in checking on the
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