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About the Book
   
Charles I waged civil wars that cost one in ten Englishmen their lives. But in 1649 parliament was hard put to find a lawyer with the skill and daring to prosecute a King who was above the law: in the end the man they briefed was the radical barrister, John Cooke.


Cooke was a plebeian, son of a poor farmer, but he had the courage to bring the King’s trial to its dramatic conclusion: the English republic. Cromwell appointed him as a reforming Chief Justice in Ireland, but in 1660 he was dragged back to the Old Bailey, tried and brutally executed.


John Cooke was the bravest of barristers, who risked his own life to make tyranny a crime. He originated the right to silence, the ‘cab rank’ rule of advocacy and the duty to act free-of-charge for the poor. He conducted the first trial of a Head of State for waging war on his own people – a forerunner of the prosecutions of Pinochet, Miloševic and Saddam Hussein, and a lasting inspiration to the modern world.
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The Tyrannicide Brief

The Story of the Man who sent Charles I to the Scaffold

Geoffrey Robertson
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We are not traitors or murderers or fanatics but true Christians and good commonwealthsmen, fixed and constant in the principles of sanctity, truth, justice and mercy, which the Parliament and army declared and engaged for, and to that noble principle of preferring the universality before particularity. We fought for the public good and would have enfranchised the people and secured the welfare of the whole groaning creation, if the nation had not more delighted in servitude than freedom.

John Cooke, letter from prison, September 1660

That afternoon, going through London – I saw the limbs of some of our new traitors set upon Aldersgate, which was a sad sight to see; and a bloody week this and the last have been, there being ten hanged, drawn and quartered . . . After dinner to my Lords, and from there to the Abbey . . . and so to the Crowne in the Palace-yard – I and George Vines by the way calling at their house, where he carried me up to the top of his turret, where there is Cooke’s head set up for traitor, and Harrison’s on the other side of Westminster Hall. Here I could see them plainly, as also a very fair prospect about London.

Diary of Samuel Pepys, 20/21 October 1660
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Silver Medal, struck in John Cooke’s honour by Thomas Simon, 1649 (British Museum, misdated 1660)


Preface

This is the story of an obscure lawyer once called upon to make history. The severed head that spoiled Pepys’s pleasant view over London had previously been attached to body parts inspected by John Evelyn, another diarist whose wit has proved congenial to modern times. He gloated ‘Oh, the miraculous providence of God!’, at the sight of a basket just brought from the gallows to feed the stray dogs at Aldersgate. It contained hearts, testicles and penises, ‘mangled, and cut, and reeking’, of men hanged, drawn and quartered at Charing Cross. One was John Cooke, for the past decade a judge acclaimed for law reform and for championing the poor, the first to propose a host of institutions we now take for granted, including a national health service and legal aid. Cooke had been executed for demanding the kind of justice that, 350 years later, the world at last would want: the ending of impunity for rulers responsible for making war on their own people.

That such a man should have been torn quite literally to pieces after a rigged trial at the Old Bailey, remains one of English history’s most shameful episodes, white-washed by lawyers and ignored by historians. Today, John Cooke is only mentioned as a passing wraith in books which dismiss him as an embittered Puritan fanatic or as a dodgy lawyer prepared to do the dirty work for the rising Cromwell. These caricatures are so at odds with the actual records – his published writings, the transcripts of his speeches and what can be gleaned of his personal life – that fairness requires a belated defence for this bravest of all barristers, who died for the highest principle of advocacy.

The bad press received by ‘the regicides’ has been attributed to the fact that history is written by winners, and John Cooke’s actions have certainly been interpreted by historians with their own agenda – in the words of W. S. Gilbert’s sentient sentry, ‘either a little liberal, or else a little conservative’.

For Tory writers, the trial and execution of Charles I were straightforward crimes of treason and murder. The Whig historians who refurbished Cromwell’s reputation were inclined to accept the unlawfulness of the proceedings, passing over them quickly with the excuse (attributed to Cromwell as he inspected the King’s corpse) of ‘cruel necessity’. Neither school has bothered about the regicide trial, other than to praise Charles II for confining his vengeance to those who had prosecuted his father. Left-wing authors have preferred to celebrate the Levellers – the journalist-agitators who first suggested that the King should be prosecuted but who went to water (or to the country) when the hard decisions about that trial had to be made, and later forged shady alliances with royalists. It is doubtful whether any English author, even today, can approach the King’s trial without some antagonistic sentiment – it seems so wrong to have cut off the head of the only English monarch who cared about culture.

On the groaning shelves of literature on the English revolution, John Cooke rates only a few mentions – usually as the barrister who acted as the King’s prosecutor. In this role he has been ill-served by twentieth-century accounts which distort an event precisely recorded by skilled law reporters. Editorship of The Trial of Charles I in the ‘Notable British Trials’ series (1928) was entrusted to a ranting royalist, J.G. Muddiman. His worst mistakes were exposed in 1964 by Dame Veronica Wedgwood in The Trial of Charles I (1964) but this book also has factual errors and a different interpretative bias: Dame Veronica thought the trial a disaster for ‘the good old cause’ and blamed its ‘overzealous’ prosecutor. More recent studies have pointed out that the trial was not the foregone conclusion alleged by its detractors, but have not effaced Wedgwood’s impression. There has been no study of Cooke’s own trial in 1660: curiously, this bloody assize has never been the subject of serious analysis, either by historians or by lawyers. Although most barristers supported Parliament against the King, their Inns of Court have since striven to cover up their republican past by genuflections to the royal family – especially Gray’s Inn, which today makes no mention at all of Cooke and Bradshawe, its members who did most to change the course of history. Its largest portraits are of Charles I, Charles II and the future Charles III.

My own interest in Cooke began by chance, when I was invited to Gray’s Inn to dispute a paper delivered by Justice Michael Kirby on the 350th anniversary of the trial of Charles I. I accepted only because of a long-standing friendship with Michael, whose paper concluded that the trial was ‘by legal standards a discreditable affair’. This seemed indisputable, until I dug out a very old edition of the State Trials, purchased in my youth as an investment (foolishly: most of these reports may now be read for free, and without dust, on the internet). I blew away cobwebs and settled down to absorb The Tryal of King Charles the Firft, accufed of treafon and fubverting juftice. I did know something of the history of criminal law and procedure, and to my surprise I found this trial to be far from discreditable – on the contrary, it appeared for its time as an oasis of justice and fairness, the most creditable proceedings that had yet taken place in an age where those accused of treason were usually convicted within a few hours. Defendants were tortured if they refused to plead, and any who offended the judges of the King’s own Star Chamber had their ears cut off and their noses slit. My sense that Kirby and Wedgwood might have got it wrong deepened when I found in my volume a transcript of the trial of the regicides, held eleven years later. The contrast could not have been more marked: if ever a trial was a ‘discreditable affair’, this was it. The defendants had been locked up for months in plague-infected prisons, and were brought to the Old Bailey in shackles and leg-irons to be viciously mocked and abused by the partisan judges of Charles II, who instructed vetted jurors to convict without bothering to leave the jury-box.

John Cooke struck me as a pivotal figure: he was at the centre of both the trial of Charles I in 1649 and the trial of the regicides in 1660: the prosecutor of the King now prosecuted by the King’s son, courageously arguing that it had not been treason, but professional duty, to accept the tyrannicide brief. The events in which he participated are, of course, the stuff of countless histories of the English civil war, interregnum and Restoration. My reason for offering a new reading of them is that John Cooke’s arguments resonate today in ways that historians have not appreciated. For example, the King’s trial may now be seen as the earliest precedent for trials of modern heads of state – political and military leaders like Pinochet and Milosevic, who attempt (just like Charles I) to plead sovereign immunity when arraigned for killing their own people. Cooke’s case against the King was the first modern legal argument against tyranny – based (as Bush and Blair might more credibly have based their case against Saddam Hussein) on a universal right to punish a tyrant who denies democracy and civil and religious liberty to his people. In contrast, the trial of the regicides deserves to be









Prologue: There But For Fortune . . .

The law can be a matter of luck – as much for lawyers as for their clients. It is known, well enough, how litigants may draw hostile judges or prejudiced jurors, or lose good cases on a sudden technicality. It is less appreciated, but no less true, that the career of a lawyer may also be governed by chance: the elevation to senior rank, or to a judgeship bestowed by a political patron or through the timely influence of a friend or relative. In the life of an advocate in Britain, fortune most often smiles (or grimaces) in the guise of the delivery of a ‘brief’ – a set of papers, traditionally tied in pink tape, directing an appearance in court on behalf of a particular client. Some briefs can make you or break you at the bar of public opinion – because people will, naturally enough, identify pleaders with the cause for which they plead. As an elementary protection for those who act for unpopular causes or villainous clients, barristers today adopt the professional conceit that they have no choice: just as a cab driver may not turn away an unprepossessing but paying passenger, so an advocate must, once an appropriate fee is proffered, accept any case that is capable of argument. This principle – now called the ‘cab-rank rule’ – is the kerbstone of the barrister’s right to practise, and the guarantee that any party, however unpleasant or unpopular, may have the benefit of a counsel learned in the law. For those who hold fast to this principle it still brings certain dangers, usually in the post – excrement if you defend paedophiles, the prospect of a letter-bomb for prosecuting terrorists. In some places – Belfast and Bogota and Baghdad provide recent examples – vengeance can come to lawyers in the form of an assassin’s bullet. This great – if perilous – principle was first asserted by John Cooke, barrister of Gray’s Inn, into whose hands history’s most fateful brief was delivered by parliamentary messenger on Wednesday 10 January 1649.

The day itself was ferociously cold. The Thames had frozen, with the consequence of a modern tube-strike, since it immobilised the boats that carried passengers from the pier at Westminster, where the civil courts and Parliament sat, to the Temple and then to the Tower where traitors awaited trial, the easternmost end of this compact and crowded city of half a million citizens. It was not until the dusk had thickened that Parliament’s messenger arrived on horseback at Gray’s, the northernmost of the Inns of Court which sprawled up from the Temple to provide lodgings and offices for the fast-growing ranks of lawyers, in chambers which spiralled around compact squares and gardens. A few pinpoints of light from candles and fireplaces punctured the gloom, as the clerk dismounted and asked for directions to the chambers of a barrister of the Inn. The arrival of this brief was not unexpected, and it was indeed the very reason why the Inns on this early evening were eerily quiet: semi-deserted, despite the imminent start of the legal term.

Most lawyers had fled to the country ‘purposely to avoid this business’ as Bulstrode Whitelocke put it. He was one of the first to flee – and he was Lord Chancellor. He was followed by the Chief Justice – one of Cromwell’s closest friends – and many others. Those who remained, like John Cooke, argued agonisingly at dinners in their Halls and later in the taverns, over both the wisdom and the legality of ‘this business’, a professional engagement which might spell death and, what was much worse, eternal damnation. Cooke turned down offers of a carriage ride to his family home near Leicester. ‘I must wait upon God,’ he replied, a reference to the unshakeable belief, which would remain throughout his life, that nothing happened to him but by the will of his Maker. He was waiting, puffing at a long pipe in his smoky chambers, when Parliament’s messenger arrived at his door to deliver a parchment. It was a brief, and it had his name on it, ‘to prepare and prosecute the charge against the King’.

John Cooke would have felt the thrill that excites every advocate on receiving a portentous retainer. It is a rush of egotistic pleasure that others think you the best (or only) person for this particular job, cooled by a nervousness that your performance might affect your career, for good or ill. But this brief was unlike any other, before or since. It was a set of instructions to formulate a criminal charge against a king widely regarded as ruler by divine right, in a credulous age when people believed their skin diseases could be cured by a touch from a monarch who was God’s representative on English – and Irish and Scottish – earth. Even to contemplate laying a hand on the Lord’s anointed was treason, punished by death if and when the royalists returned to power. More immediately, it would make Cooke an instant target for assassination, in a city infiltrated by de-plumed but re-pistolled cavaliers.

Apart from this physical danger, there was a looming professional problem: there was simply no basis that legal minds at the time could conceive for prosecuting the King, the source of law, who by definition could do no wrong. That was what the kings and queens of England, and their governments, had always believed, and lawyers had always presumed. Since Rex was lex, a case of Rex v Rex was a contradiction in terms. Besides, since Magna Carta guaranteed every defendant a jury of his peers, how could the King, who obviously had no peer, be put on trial? These riddles were insoluble, said all the judges and most of the lawyers whose opinions were delivered by their feet as they scurried away from this lethal paradox, and from the Inns of Court.

Cooke could have chosen to leave town at any time in the past few days, as whispers that he might be appointed to prosecute began to reach the Inn. He felt a crippling sense of his own unworthiness: he was not one of the ‘great lawyers’, either in rank or birth or the size of his practice. He was consumed not with fear but by self-doubt, that one of the lowliest barristers would be chosen for such an awesome task. But this appointment, like everything else that happened to him, was a manifestation of divine will: his very obscurity, he reasoned, would in some way serve God’s purpose.

John Cooke was forty. He was highly respected by younger lawyers for his legal knowledge, his wisdom and the extent of his independence from the familiar circles of patronage and power. He was lacking in social stature and family wealth, being the son of a poor-to-do Leicester tenant farmer who had risked bankruptcy to support his education at Oxford and the Inns of Court. The youthful barrister, unable at first to afford chambers in London, had taken employment in Ireland with Thomas Wentworth’s administration, earning enough to take a continental tour and a spiritual semester with the Calvinists of Geneva, before setting up practice at Gray’s Inn. He soon displayed a quality rare in this period – integrity. He had taken up causes that were morally right but politically incorrect, and had damaged his career.

What made Cooke unique – a man beyond his time – were the social and legal reform ideas that he had begun to express, in booklets that were sold from the stalls in St Paul’s churchyard and around the law courts of Westminster Hall. These tracts were visionary to a degree his contemporaries could scarcely envision: he argued for the abolition of the death sentence other than for murder and treason; the end of imprisonment for debt; the abolition of Latin in the courts and many other reforms that did not come about for centuries. He was the first to claim that poverty was a major cause of crime (so offenders who acted from hunger and desperation should be put on probation) and the first to suggest that the state should provide a national health service and a system of legal aid for the poor. He urged barristers to work pro bono (free of charge) in 10 per cent of their cases. These ideas were not calculated to endear Cooke to the leaders of his profession, much less to the many pettifogging lawyers described by popular pamphleteers, accurately enough, as ‘vipers and caterpillars of the Commonwealth’. They were outraged when Cooke urged Parliament to set limits to their fees, by passing a statute upon which self-interested MPs – namely lawyers – must not be allowed to vote. This was the ultimate insult: for his mercenary colleagues, Cooke was a cuckoo in their nests, threatening their nest-eggs.

In short, John Cooke was respected but not trusted. He tended to do and say what he believed was right, rather than what was popular or politic or likely to ingratiate him with the prevailing power, be it the King or Parliament or a bench of judges. He would do nothing merely to please, unless it were to please God. So he was a risky choice to be entrusted to stage-manage an event as momentous and unprecedented as the trial of the King. He had not previously spoken out in favour of a trial, and indeed at a dinner the previous week he had loudly and succinctly expressed a view on ‘Pride’s Purge’ and the political and military factions that were jockeying for power: ‘I think they are all mad.’ His appointment as ‘Solicitor-General of the Commonwealth’ – a job that came with his acceptance of the brief – was a measure of Parliament’s desperation, as more senior and more reliable barristers ran for cover.

There was one safeguard. As Solicitor-General, Cooke would be responsible for collecting the evidence and writing the legal arguments, but would not have a leading, or even speaking, part in the trial itself. The Attorney-General, William Steele, would sign the all-important charge against the King, and would be the prosecutor in the public eye, harrying Charles Stuart to conviction and perhaps to a sentence of death. Steele also had chambers in Gray’s Inn, where the messenger called first to deliver the leading brief. It must have seemed, to the parliamentary committee which made it, a sensible arrangement – Cooke would be a learned and zealous junior, complementing the forensic skill of Steele, who had proved a ‘safe pair of hands’ in the courtroom. That was before Steele sent a message to the court, claiming that he was seriously ill.

By this stroke of providence, John Cooke came to lead the prosecution. It was by now but a week before the trial. Its success would have to depend on Cooke, who would have the task of persuading the court – and, more importantly, the world – that neither divine right nor sovereign immunity permitted a head of state to enjoy impunity after oppressing his own people. The word ‘impunity’ in its modern sense, which describes the freedom that tyrants should never have to live happily ever after their tyranny, enters history in Cooke’s brief. The parchment, scored in the elegant sloped hand of a parliamentary clerk, instructed the counsel to appear before this new High Court of Justice, established


To the end that no chief officer or magistrate may hereafter presume traitorously or maliciously to imagine or contrive the enslaving or destroying of the English nation, and expect impunity for so doing . . .



In this final flourish is found the principle that justified the trial of Charles I in the eyes of weary soldiers and their supporters in Parliament and the city. It was a means of deterring future tyrants from maltreating their own people. It was designed to end the impunity which Machiavelli had argued in The Prince should always protect rulers from the consequences of their crimes. When General Pinochet was denied impunity, 350 years later, this prosecution theory appeared very new and very radical: in 1649 it was so far before its time that later historians have failed to comprehend Cooke’s purpose. They treat the trial as Cromwell’s elaborate exercise in realpolitik – a ‘cruel necessity’. But the King could have been removed much more conveniently and quietly, by poison or court-martial or by having him shot while trying to escape. The first wonder of this trial was that it took place at all, and the second was how John Cooke, in a frantic fortnight, managed to locate the Achilles heel of sovereign impunity.

The first civil war had begun in August 1642 when King Charles I raised his standard at Nottingham to attack the forces of Parliament. It ended almost four years later, when the King was ignominiously sold to Parliament by its Scottish allies. Thereafter, whilst a prisoner in his own palaces, he contrived to direct a second civil war which took the form of a series of revolts, riots and incendiary flare-ups throughout the spring and summer of 1648. These were painfully extinguished by General Fairfax and his deputy, Oliver Cromwell, but scarcely had the killing stopped than Charles began plotting a third war, in which Parliament’s New Model Army would be opposed by Scots (to whom he made secret promises) and by Irish loyalists, assisted by old cavaliers and fresh forces from Catholic allies in Europe. Yet so fundamental was monarchy to contemporary conceptions of government that the majority of the House of Commons – mainly Presbyterian MPs – naively proposed a power-sharing treaty with their untrustworthy King. For the army and its MP supporters, this was a certain recipe for a third civil war: so in early December, with Fairfax’s approval, Colonel Pride marched to Westminster and ‘purged’ the House of Commons of its appeasers, by refusing them entry. In Westminster over Christmas (a holiday uncelebrated by Puritans), the army and the ‘Rump’ of MPs left in Parliament began to plan an action never before imagined, in England or elsewhere: of putting the King on trial.

The enormity of this exercise, in its place and time, cannot be overstated. It would, for a start, amount to treason, under a statute of 1351 (still in force today) which had remained in regular use. The offence was of wide definition: ‘compassing or imagining’ the death of the monarch was punishable by public execution. For treacherous nobles, aristocrats and persons of breeding, death would come instantly and surgically, as the executioner’s axe severed the cervical vertebrae: the legs and abdomen would twitch reflexively as the assistant displayed the aristocratic head to the crowd, with the awesome cry ‘Behold – the head of a traitor’. For those of common birth, however, there was a torture as barbaric as the times could devise, known as ‘hanging, drawing and quartering’. The miscreant would be drawn on a hurdle, facing backwards, to the place of execution: he would be forced up a ladder, hung for a few moments to the jeers of the crowd, then cut down whilst still conscious. His penis and testicles would first be cut off, and dangled in his face. The executioner’s knife would deftly extract a few feet of bowel, which would be set alight by a torch, before his boggling eyes. Oblivion, in the stench and excruciating pain, was delayed as long as possible, and would be followed by cutting pieces off the carcass (‘quartering’) before it was dragged away behind the sledge: the severed head, arms, legs and torso would be boiled and preserved for exhibition on pikes at various public places in the city, pour encourager les autres. This obscene ritual was laid down in the law books: it was intended as the ultimate deterrent to any commoner who might think of deposing a king. It was the main reason why, on that afternoon of 10 January, the Inns of Court were so empty.

When that brief arrived, did John Cooke have any precognition of his own torture by rope and knife? Did his father Isaac, a frail presence in the corner of his chamber, picture the horrible death of the son of whom he was so proud? His wife, Frances, knelt and prayed for his safety. Across the Gray’s Inn courtyard the Attorney-General was hiding under his bedcovers. At another chambers in the same Inn, the wife of John Bradshawe, the only English judge prepared to sit at the trial, was begging him to have nothing to do with it. To mollify her he had his hat lined with lead: it could deflect an assassin’s bullet, if not time’s arrow.

Despite the danger and the entreaties from his friends, John Cooke showed no hesitation and took no precautions. Over the following days, as he prepared the evidence against the King, he became a marked man: death threats, hand-written, were slid under the door of his chamber and attached to stones thrown at his windows at night. He experienced, for the first time, the sting of British gutter journalism: the royalist news-sheets (called Mercuries) had been banned in the capital, but that served like all censorship only to encourage their circulation and the new Solicitor-General soon became a target for character assassination. There were plenty of real assassins in London as well: the long nights in this freezing January brought fogs that could camouflage any act of murder. Cooke came under siege from young barristers he had befriended or tutored, who besought him to have no part in the business. One of them, James Nutley, wept openly as he begged his mentor not to hazard his life and his professional standing. Cooke answered by reference to what his profession would later call the cab-rank rule: ‘I cannot avoid it. You see, they put it on me.’

The trial of Charles I was a momentous event, and not only for Britain. After thirty years of continental war, the kingdoms of Europe had, by the Treaty of Westphalia in October 1648, given some guarantee of the rights of religious and ethnic minorities within their domains, but as sovereign states that would police themselves. It was fundamental to this treaty, the foundation of international law, that a prince could not be overthrown for violating the liberties of his own subjects. But the most important thing about the Treaty of Westphalia was that England was not party to it. Just a few months later, John Cooke devised a way of ending the impunity it guaranteed to sovereigns, crafting out of the common law and the law of nations and the Bible, a theory which could bring hereditary dictatorship to an end. This message, filtered through the philosophy of Locke and Montesquieu, provided inspiration for the French Revolution and the War of American Independence: we can see it now as the precursor of a much more recent development which began at Nuremberg, namely the use of criminal law to punish heads of state and political and military leaders for war crimes and crimes against humanity.

Cooke’s charge began with a fundamental proposition: the King of England was not a person, but an office whose every occupant was entrusted with a limited power to govern ‘by and according to the laws of the land and not otherwise’. It had been with the criminal object of securing unlimited and tyrannical power that Charles I had levied war against Parliament and had set out to destroy the very people whose life and liberty he was obliged to preserve. To bring home his guilt for the crippling loss of English life on both sides in the war he had started in 1642, Cooke invoked the doctrine which is called, in modern war-crimes courts, ‘command responsibility’:


By which it appears that he, the said Charles Stuart, has been and is the occasioner, author and continuer of the said unnatural, cruel and bloody wars and therefore guilty of all the treasons, murders, rapines, burnings, spoils, desolations, damages and mischiefs to the nation acted and committed in the said wars, or occasioned thereby.



The charges against Milosevic at The Hague conveyed the same idea – the responsibility of the commander for all the natural and probable consequences of his commands. Cooke alleged not only high treason, but ‘other High Crimes’, which he spelled out in the final paragraph: Charles Stuart he impeached as ‘a tyrant, traitor, murderer and public and implacable enemy to the Commonwealth of England’. In a nutshell, what the Solicitor-General had created was a new offence, one that could condemn most of the crowned heads of Europe at the time, and many of the dictators and undemocratic rulers who would come to power in the nations of the world in the following centuries. He had made tyranny a crime.

On Saturday 20 January – only 10 days after accepting the brief – Cooke signed the charge, the document that was to seal the King’s fate and his own. That afternoon, a procession of sixty-eight judges in black cloaks or gowns solemnly entered the Great Hall at Westminster, for the public opening of the trial. Accompanied by 120 soldiers with long pikes, they presented a powerful tableau to thousands of citizens who crammed into the public galleries. Preceded by a clerk carrying the sword of state, Judge Bradshawe made his way to centre-stage where his crimson velvet chair had been placed, behind a desk on which a crimson cushion bore the parliamentary mace. The judges sat behind him, on benches hung with scarlet: the chair in which Charles would sit was directly in front of them. The prosecutor – John Cooke – stood immediately to the right of the King’s chair. The proceedings began with the deep-voiced ushers shouting the traditional ‘Oyez’ still heard at the opening of every English criminal court:


Oyez, oyez, oyez. All manner of persons who have any business in this Court, draw near and give your attendance.



The assembly waited to see a sight that had no parallel: the bringing of a king to a place of public justice. There were some – the soldiers in particular – whose thoughts were of retribution against the man they held responsible for the blood of fallen comrades, but most of the crowd would have had in mind the set of traditional beliefs about the monarch’s ‘divine majesty’. When Charles did enter, it was with a certain dignity. The sergeant-at-arms, mace held aloft, escorted him towards his centre-stage seat. He was not in chains, nor under obvious restraint: the halberdiers who followed him might have been his own retinue. This was no ordinary prisoner, as his behaviour immediately showed: resting upon his familiar silver-tipped cane, he looked with unblinking sternness at the judges, displaying his contempt for the court by refusing to remove his hat. He was, for these few moments, still a king in command.

‘Charles Stuart, King of England . . .’ Judge Bradshawe’s words were respectful, his tone measured and polite: ‘the Commons of England have constituted this High Court of Justice before which you are now brought, and you are to hear your charge, after which the Court will proceed.’

This was John Cooke’s cue. He brandished the parchment upon which the charge had been written – the charge that he had signed as Solicitor-General for the Commonwealth. ‘My Lord President,’ he began – at which point he felt a sharp tap on his shoulder. The King had hit the prosecutor with his cane, a walking staff with an ornate silver tip. ‘Hold,’ Charles commanded, and rose to speak, poking the low-bred lawyer again with his cane to emphasise his command to give way.

If Cooke had yielded, the entire enterprise would have faltered. But the barrister ignored the King, and continued to address the court: ‘My Lord President,’ he went on, ‘according to an order of this High Court directed to me for that purpose . . .’ At this point, he suffered a third blow from the cane, a palpable hit, hard enough to dislodge its silver tip, which rolled down the counsel’s gown and clattered on to the floor between the two men. Their eyes met, and the King nodded for Cooke to bend and pick it up. But the barrister did not blink, much less stoop. Ignoring the little man beside him at the bar rail he continued, coldly and precisely:

‘I do, in the name and on the behalf of the people of England, exhibit and bring into this Court a charge of high treason and other high crimes whereof I do accuse Charles Stuart, King of England, here present.’

Under Cooke’s wounding words, the King seemed to shrink, into a small cranky prisoner with dirty hair. In that character, slowly and painfully, under the astonished gaze of his people, the King stooped to pick up the silver tip from the floor at Cooke’s feet. There were gasps: Cooke paused for the significance of the moment to sink in before handing the indictment to the court clerk, Andrew Broughton, for its formal reading.

The symbolism of this incident was plain to all. The King, the divine majesty, had bowed, powerless before the majesty of human law. In an age when everyone was on the look-out for signs and portents, this was taken as the direst of signals. The King told his friends that he believed it a bad omen, and the news-sheets reported how Charles had been forced to stoop to retrieve the silver tip: ‘This it is conceived will be very ominous.’ Few had really thought this unprecedented public spectacle would be taken seriously, but Cooke’s resolve at its outset transformed expectations. It now had the appearance of a real trial in which the monarch would have no special favours. ‘Be ye ever so high, the law is above you’ had been an empty aphorism for those who had tried to bring the Stuart kings to the bar or the battlefield: this defining historical moment gave it meaning. It was the moment for which John Cooke would never be forgiven.
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And it may be said of him, without flattery, that he was of a most upright and conscientious spirit, one who did justice yet loved mercy; an affectionate and tender husband, a loving and careful father, a true and faithful friend; a lamb in prosperity, a lion in adversity, of meek and lowly spirit in the things of his own concern, courageous and bold in what concerned the glory of God and the good of his country.

(Edmund Ludlow on John Cooke1) 

 

Charles I refused to plead in Bradshawe’s court, as he would have refused in any other, because of belief in his impunity: acts of state and of heads of state were beyond the reach of any legal system. That position was adopted in October 1648 by the continental kingdoms which ratified the Treaty of Westphalia, the basis of modern international law, and it would remain the position until 30 September 1946 when the judgment of the allied military tribunal at Nuremberg declared that rulers were responsible for crimes against humanity. The King’s refusal to submit to the law entailed his conviction and had the constitutional effect of securing those rights which the Long Parliament had declared but which had remained uncertain so long as there was no settlement with the King. The axe that beheaded Charles confirmed at its stroke the principles of parliamentary sovereignty, judicial independence, no taxation without representation, no detention without trial – as G.M. Trevelyan concludes: ‘Never perhaps in any century have such rapid advances been made towards freedom.’2 

The years of the republic were devoted more to defending these freedoms than to enjoying them. Parliament – even the Rump – remained a reactionary body, the lawyers who had led the fight for constitutional liberty being backward in supporting any reform which might affect their own property or status. Cromwell’s protectorate put down no roots in English hearts: the edifice collapsed when its flimsy institutions and unpopular leaders felt the bootheel of General Monck. It had provided stability whilst Cromwell was at its helm, but subsequently its erratic and increasingly chaotic course made restoration the alternative that best promised security in future.

The new regime lost no time in self-celebration. The censorship system that denied to the ‘black’ regicides even their dying voices was paralleled by praise singing and pantomime celebration of Charles II, and pamphlets demonising Cromwell and all his works. Records of the commonwealth disappeared or were destroyed, disloyal correspondence was burned, the ‘People of God’ went to ground. It was the Vicar of Bray’s time: memories became self-protectingly selective and memoirs published from 1660 onwards cannot be trusted to remember with honesty what happened after the start of the civil war. Typical of the time was George Downing, the army chaplain who advocated king-killing and later served as Cromwell’s ambassador to Europe, now remorseless in hunting down his old comrades-in-arms. In New England, where Downing was remembered as one of the first Harvard graduates, his very name became a synonym for treachery. But in London, this colonial Quisling was quickly baronetted and became the King’s financial adviser and a massively wealthy property developer. Perhaps it is a measure of the English inability to recognize the achievements of its republicans that the name of the man who betrayed them (and human nature) still graces the street from which the nation is governed.

After the settlement of constitutional monarchy in 1689, the retrospective battlelines were drawn over both the trial of the regicides and the trial of the King. The royalist textbook, Clarendon’s History of the Rebellion, was most influential, due to its elegance of style and its author’s supposed familiarity with the subject – notwithstanding that Edward Hyde had more scores to settle than anyone else. Understandably, from his perspective, the King’s trial was an abomination: he cannot even bring himself to write the name of John Cooke, and refers to the ‘choice of some lawyers (eminent for nothing but their obscurity, and that they were men scarce known or heard of in the profession) to perform the offices of the Attorney-General and Solicitor-General for the State’. Bradshawe he described with typical snobbery as ‘a vulgar spirit, acquainted only with a very moderate fortune’.3 Clarendon does not discuss the regicide trials, which he attended as a commissioner only on the first day but manipulated behind the scenes. The author of the rival work, The Memoirs of Edmund Ludlow, is haunted by the unfairness of the proceedings and the barbarity of the sentences, and is full of praise for Cooke, who was a soulmate. But there was no republican party to champion Ludlow: his memoirs were appropriated by Whig propagandists and heavily edited, removing much of the detail of the regicide trials, and eviscerating the Puritan religiosity which permeated the original. Cooke’s undelivered closing speech, King Charles: His Case, was republished in 1691, earning Cooke more posthumous vilification from royalists,4 and it was appended to later editions of Ludlow’s Memoirs.

Whigs were liberals, entranced by the civil war and the victory of Parliament but embarrassed by the execution of the King, which was put down to ‘cruel necessity’ and quickly passed over – as, in consequence, was the trial of the regicides. This attitude was partly induced by political considerations: English liberals are nervous at the best of times and it was political suicide (and under George III might have been sedition) to be perceived as supportive of king-killing. But there is something deeper here, which can almost be ascribed to a collective mental block, and even radicals like John Wilkes shared it: they all date English liberty to 1689, and dare not own up to any sympathy with the ideas of 1649. For most Whigs, even after elevating Cromwell to hero status in the nineteenth century, the episode remained highly distasteful, to be glossed over by reference to Charles James Fox’s aphorism about the right to resist – ‘A principle which we should wish kings never to forget, and their subjects seldom to remember’.

Later historians mainly conceded the political progressiveness of the republic whilst deploring the trial as a ‘high crime’ or at least as the product of religious fanaticism. The execution was invariably perceived as counterproductive – ‘It gave to his person a sacredness which had never before appertained to it’.5 Only Catherine Macauley ventured a justification, on the rather vague basis of society’s ‘Right of self-preservation . . . from the lawless power and enterprises of the tyrant’.6 Thomas Carlyle described it as perhaps the most daring action ever taken in history – which may well be true – although he was the hagiographer who lauded Cromwell’s acts of ‘surgery’ at Drogheda. It took Gardiner’s late nineteenth-century study of the period in all its complexities to restore some sense of perspective, but even this great historian became confused about the King’s trial. He says that Cooke ‘threw his case away by relying on legal not political arguments’,7 although the whole point of a trial is that its prosecutor should rely on legal not political arguments.

By the start of the twentieth century, the statute of 1660 which required the Church of England to say special prayers in every church on the anniversary of the King’s execution (30 January) and to celebrate the day of his son’s restoration (29 May) had finally been repealed. MPs had even agreed to erect a statue of the Lord Protector outside the Houses of Parliament which he had so often dissolved. But all was not forgiven. Empire loyalists in the states that were joining together to make Australia insisted that the new country should be described as a ‘Federation’ rather than a ‘Commonwealth’ because the latter carried ‘revolutionary connotations’.8 In 1911, the decision of Winston Churchill (first Lord of the Admiralty and an admirer of Cromwell) to name a new battleship after the Lord Protector was vetoed by King George V on the grounds that an ‘offensive oxymoron’ – namely His Majesty’s Ship Oliver Cromwell – should have no place in the royal navy.9 The mental block the British have in understanding what the regicides did for them is symbolised by the BBC’s Great Britons series which in 2002 invited the public to rank the top ten British heroes. Incredibly, Cromwell’s advocate – a history professor – could not begin to justify the King’s trial (‘Oh dear, Oh dear . . . shocking, shocking’) so it was little wonder that Cromwell came last, behind such ‘greater’ Britons as John Lennon, Princess Diana and Isambard Brunel.

The inability of the English to celebrate or even to grasp the achievement of 1649 is most clearly demonstrated by its school history curriculum. At the formative age of 13, children are taught (in the words of the government’s education website) to ‘focus on 1649 as a year of reckoning – as the winners of the civil war demonstrated their power over the losers.’10 This odd notion that 1649 rather than 1660 is the year for revenge is taught through three ‘violent incidents’, namely ‘the sombre scene at Whitehall as Charles I is beheaded in public, the drama of the Burford church as leaders of the Leveller mutiny are shot dead by firing squad and the killing of Irish Catholic civilians at Drogheda’. The true facts are that Catholic civilians were not killed at Drogheda; only three of several thousand army rebels were executed (against Cromwell’s wishes) after a lawful court martial at Burford; the scene at Whitehall was solemn but not necessarily sombre and the public could not see the actual execution. The republican revolution, unlike that in France more than a century later, was achieved by shedding no blood other than the King’s. However, British children must use these ‘violent incidents’ to answer the question ‘Should the king share power with parliament?’ In the 21st century, just as in the mid-17th century, they might be asked whether the king should have any power at all. However, the UK government does not encourage teenagers to think about the advantages of a republic. Most countries teach their children well about their national triumphs: Britain’s educators must be unique in hiding from them the truth about the nation’s annus mirabilis.

John Cooke has always been lost in Cromwell’s shadow. He usually rates only one mention in books about the period, as having read his charge against the King, although this was done by Broughton the court’s clerk. It was not until the 1970s that any significant analysis of Cooke’s contribution to law reform in England11 and Ireland12 emerged. Christopher Hill has noticed his wider significance as a radical visionary, and A. L. Rowse (in an otherwise silly book about the regicides) gives him ‘the credit of being a genuine reformer’ and praises both his work in Ireland and his criticisms of the legal profession in England.13 G. E. Aylmer, the expert on public service in the period, notes Cooke’s uniqueness as ‘the epitome of honest independency and frustrated reforming zeal’.14 

Other modern writers have taken their cue from Clarendon, who is manifestly unreliable when describing rival lawyers and persons of low birth (Cooke was both). Antonia Fraser misdescribes how ‘A charge against the King was then read by John Cooke, a man of no particular reputation’,15 and Sarah Barber thinks him ‘a hack lawyer from Leicestershire’. She mentions his account of the storm, when ‘Cooke’s feverish dream had him screaming into the dark “I am not a parricide: I did not kill my father”’ – a scream that Dr Barber may herself have dreamt, since it does not occur in either John’s or Frances’s account of the event.16 Popular historians are apt to embellish his body-language. ‘John Cooke the prosecutor shouted, blustered and argued’ says Derek Wilson;17 he stares the King ‘fervently’ in the face while reading the charge, says Christopher Hibbert.18 Cooke did not read the charge and we have no contemporary description of his demeanour, which seems to have been mild – by repute ‘he was of a somewhat feeble frame and retiring manner’.19 Ask the National Portrait Gallery for pictures of the Solicitor General who prosecuted the King and it produces royalist propaganda drawings made in the nineteenth century that look nothing like him. In fact, the only likeness of John Cooke is a tiny engraved medal struck by Thomas Simon in 1649, the year of his triumph, used as the frontispiece to this book. The British Museum misdates it as 1660, the year of his disgrace. In the movie Cromwell, made in 1966 by Richard Attenborough, Cooke at last gets to deliver his final speech by way of some souped-up sentences from King Charles: His Case. This was forgivable dramatic licence: not so a bizarre twist in a 2005 television reconstruction of the regicide proceedings, when Cooke at the end of his trial thanks the court for its fairness – the very opposite of what happened at the Old Bailey on October 13, 1660.20 

Ironically, since none of John Cooke’s pamphlets have been republished in modern times, his first wife’s meditations on the storm have recently featured in an anthology of women’s writings, Lay By Your Needles.21 Frances may not have done much sewing (she had a servant) but her decision that ‘my heart and tongue shall not only praise Him but with my pen also will I stir up myself’ now give her feminist credentials. This is anachronistic, of course – not even the wildest republican promoted the notion of votes for women, while Lilburne exploited them as shock troops to discomfort Parliamentarians (‘Strange that women should petition’ murmured one Puritan MP to a Leveller gentlewoman who pressed him in April 1649 to have Lilburne released from prison. He received the curt response: ‘Sir, that which is strange is not therefore unlawful. It was strange that you cut off the King’s head, yet I suppose you will justify it.’).22 Frances Cooke’s place, which she knew, was to tend her husband and to praise the Lord: Puritan women were permitted equality in access to heaven, but not in access to Parliament. Only when affairs of state became affairs with the head of state did women wield political influence – as Clarendon found out when the King’s mistress engineered his dismissal and disgrace. (He farewelled Barbara Villiers, in her moment of triumph, with the parting shot: ‘Remember, Madam, you will grow old.’)

John Cooke’s visionary suggestions for reforms of law and medicine and public administration have mostly come to pass. There is still time for his own profession to deliver on his exhortations, however: a revival of his proposal that barristers should make it a professional obligation to donate 10 per cent of their time to pro bono work was greeted with stony silence at a recent conference of the English bar. As for Cooke’s old Inn, Gray’s, it has avoided any mention of him for 350 years, ever since its benchers ordered the seizure of his chambers in July 1660 – presuming his guilt some months before his trial. Like the other Inns of Court, it now glories in its royal connections, and boasts the future Charles III as an honorary bencher.

The instruction in Cooke’s brief was to devise a lawful means of ending the impunity of a tyrant who happened to be a king. The republic came as a practical rather than a logical consequence of the trial: the Puritans who invoked God’s wrath on kings succeeded largely because there was no viable royal alternative. That was also the case in revolutionary France where the trial of Charles I assumed importance for all parties involved in the trial of Louis XVI. His lawyers advised him to adopt Charles’s tactic of denying jurisdiction, since the constitution guaranteed his inviolability, but Louis doggedly insisted upon establishing his innocence. This regicide trial was more akin to Strafford’s attainder by Parliament – the King was unanimously convicted by a national assembly that had already declared his guilt. The vote to have him executed was close – Tom Paine, an honorary delegate, urged them to exile the King to America, where he might be reformed and become a democrat. Marat accused Paine of being a Quaker, Robespierre said humanity could not pardon mass-murdering despots, and St Just adopted Cooke’s argument: all kings were tyrants, and this king must die so monarchy would die with him. Jacobin censorship ensured that Louis did not become a Charles-like martyr: they even directed drummers to interrupt his speech from the guillotine.23 

It was not until the twentieth century that Head of State immunity was challenged, by a British government at Versailles determined to deliver on Lloyd George’s promise to ‘Hang the Kaiser’ for ordering the unprovoked invasion of Belgium and unrestricted submarine warfare.24 But the USA insisted that sovereign impunity was central to Westphalian international law: the Kaiser remained in Holland, unhanged, as a guest of the Dutch government until his death in 1941. Had he been tried and punished, Hitler might have been given pause.

In 1945 the trial of Charles I cast a shadow over the US plans to put the Nazis on trial. Churchill, an admirer of Cromwell, believed the trial had been a mistake: the King had exploited it to secure his own martyrdom. That, he feared, was exactly what Hitler would do if put on public trial. So he proposed the same procedure used in 1662 against Downing’s victims, Okey, Barkstead and Corbet: the top Nazis would be ‘outlawed’ by name and once captured would be executed as soon as their identity could be verified. Truman and his legal adviser, Justice Robert Jackson, objected: summary executions


would not sit easy on the American conscience or be remembered by our children with pride. The only course is to determine the innocence or guilt of the accused after a hearing as dispassionate as the times and horrors we deal with will permit and upon a record that will leave our reasons and motives clear.25 



So there was a deadlock over whether the Nazi leaders should be put on trial at all. Stalin had the casting vote, and he loved show trials – so long as every defendant was shot at the end. From this unpromising beginning, the Nazi leaders went to Nuremberg to face a new jurisdiction – that of international criminal law.

Herman Goering at first ordered his co-defendants
   to say only three words to their judges – the defiant
   catch-cry of one of Goethe’s warrior heroes, loosely
   translated as ‘kiss my arse’27. But as the pre-trial months passed, the Nazi leaders were inveigled by the fairness of Anglo-American trial procedures into playing the justice game.26 It was because they entered so fully into the adversarial dynamics of the traditional criminal trial, testing the prosecution evidence and undergoing cross-examination, that the ensuing judgment at Nuremberg has the stamp of historical authority. It was this kind of judgment, of course, that Charles had skilfully pre-empted by challenging the court’s jurisdiction and refusing all temptations to enter a defence. Goering cheated the hangman by taking poison: Charles, ‘the royal actor’, would not for all the world have missed performing on the scaffold stage.

For the half-century following Nuremberg, tyrants of all types lived happily ever after their tyrannies. Although the US Supreme Court in 1946 confirmed Cooke’s ‘command responsibility’ principle in relation to Japanese generals who connived at the war crimes of their troops, the allies covered up the responsibility of Emperor Hirohito for Japanese aggression. There was no accountability for Stalin, nor for other mass-murdering heads of state like Pol Pot and Emporer Bokassa and His Excellency Idi Amin V.C. and bar. It was not until General Pinochet’s arrest in London in 1998 that an English court would again consider the scope of sovereign immunity, finding in the law of nations the basis for ruling that former heads of state who order the torture of prisoners – one of Cooke’s allegations against Charles I – must face trial. There was increasing acceptance, at the turn into the twenty-first century, that sovereign immunity would be lost if the sovereign bore command responsibility for a particularly heinous class of offence – a ‘crime against humanity’ – such as genocide or widespread torture, or plundering innocent civilians. Slobodan Milosevic became in 2001 the first head of state since Charles I to face a panel of judges, at a court in The Hague set up by the UN Security Council.

Milosevic opened with the King Charles gambit, refusing to plead on the ground that the court had been unlawfully established. The English presiding judge, Richard May, did not make Bradshawe’s mistake of taking the plea pro confesso: he treated it as ‘not guilty’ and appointed an amicus team to take legal points on Milosevic’s behalf. The defendant instructed his own lawyers but had them sit in the gallery so that he could appear in court like Charles, isolated and alone, and made rabble-rousing addresses which played well on television to his supporters back in Serbia. The proceedings encountered many difficulties before they were abandoned upon his death: the court had approved an overlong indictment so the prosecution lasted for three years; it attempted at one point to foist barristers upon the defendant against his will; it was thrown into some disarray by the defendant’s self-induced ill-health. The problems that were encountered in trying to try Milosevic lend a kinder view to the way similar problems had to be approached by Cooke and Bradshawe back in 1649.

As for Saddam Hussein, there is no one who better fits the allegations of tyranny in Cooke’s charge against the King. When he first appeared in court after his arrest, his language (in translation) was identical to that of Charles: ‘By what authority do you put me on trial?’ This was a good question, since he had been overthrown by a US invasion generally held by international lawyers to be unlawful. The US set up a rump Parliament (the interim administration) which in turn appointed a High Court of Justice (the Iraqi Special Tribunal) empowered to send him to the scaffold for making war on his own people, albeit with poisoned gas rather than poisoned bullets. The Shiadominated government and the Bush administration seem determined that Saddam will die like Charles I, on a gallows in some dusty square packed with soldiers. A brave face at his execution, and this tyrant too will achieve martyrdom.

Meanwhile, former tyrants still live happily ever after while others strut their local stage – in North Korea and Turkmenistan, in Burma and the Congo. The world has plenty of prerogative-happy crown princes and emirs, sultans and kings and presidents-for-life. Nominally democratic republics without effective consitutional safeguards for civil liberties soon develop the oppression and corruption that are features of tyranny-lite. Running a despotic government which commits widespread human rights violations is not currently condemned by the law of nations. (The Taliban would still be the lawful government of Afghanistan, had it not committed the error of harbouring Osama bin Laden.) However much Kofi Annan talks about the need to end impunity, tyranny is not a criminal offence.

The ultimate goal of the modern human rights
   movement must be to eliminate rulers, be they hereditary monarchs,
   military dictators, high priests or political despots who comprehensively violate the fundamental liberties of their subjects.27 In today’s world, that could only be achieved by a UN convention against tyranny, which would invalidate provisions in national constitutions preventing the prosecution of leaders for crimes committed while in office and would nullify, once and for all, amnesties and immunities traditionally accorded to those who wield the power of the state. It might go further, and establish an international tribunal empowered to examine the record of particular governments to decide whether their violations of fundamental rights are so systematic and widespread as to justify a finding of tyranny. That finding would serve both as a warning and as a warrant – a warning to change, or else to face the prospect of regime change, if necessary by a war the legitimacy of which could not be in doubt. The moral rightness of overthrowing Saddam Hussein and the wrongfulness in law of the means used to accomplish it, serves to emphasise the lasting importance of John Cooke’s tyrannicide brief.
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Westminster Hall, by Hollar. The head of John Cooke was placed on a pole above the door, (left): Pepys saw it from the opposite side of the courtyard
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