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    Chapter 1: Law and Philosophy


    A New Agenda in the Theoretical-Legal Debate


    The philosopher’s treatment of a question is like the treatment of an illness. (Ludwig Wittgenstein)6


    Jürgen Habermas, in the preface to the book Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, and Ronald Dworkin, in the introduction to the anthology he edited on the philosophy of law, call attention in similar ways to a phenomenon that has occurred in contemporary moral philosophy and politics. According to Habermas,


    In Germany the philosophy of law has long ceased to be a matter just for philosophers. (…) Indeed, it is no accident that legal philosophy, in search of contact with social reality, has migrated into the law schools. (…) What could once be coherently embraced in the concepts of Hegelian philosophy now demands a pluralistic approach that combines the perspectives of moral theory, social theory, legal theory, and the sociology and history of law.7


    Dworkin claims something similar when he notes that


    The philosophy of law studies philosophical problems raised by the existence and practice of law. It therefore has no central core of philosophical problems distinct to itself, as other branches of philosophy do, but overlaps most of these other branches. Since the ideas of guilt, fault, intention, and responsibility are central to law, legal philosophy is parasitic upon the philosophy of ethics, mind, and action. Since lawyers worry about what law should be, and how it should be made and administered, legal philosophy is also parasitic on political philosophy. Even the debate about the nature of law, which has dominated legal philosophy for some decades, is, at bottom, a debate within the philosophy of language and metaphysics.8


    According to these two emblematic and widely-cited authors of the contemporary legal-philosophical agenda, in recent decades there has been a certain shift of philosophical concerns from the traditional departments of philosophy to schools of law. 9


    It is quite reasonable to suppose that neither author is suggesting the idea that the theoretical and philosophical works produced by schools of law are superior in quality and rigor to those produced by departments of philosophy. Actually, the claims of both suggest rather that various themes of contemporary moral, political or legal philosophy have migrated to schools of law to the extent that several of them have been legalized or brought into the realm of the legal questions analyzed and prosecuted daily by legal practitioners. Topics “legalized” in this way include bioethics, human rights and the new international courts10, democratic participation, judicial review11 of legislative and executive acts, the limits of civil responsibility12 and of contractual obligation13 etc., not to mention the very topic of the interpretation of law, which has generated a great deal of literature. Besides, legal problems require transdisciplinary approaches based on empirical data, philosophy of language, epistemology, etc.


    That phenomenon has, on one hand, awoken and renewed the interest of philosophers in the law and in the “legal treatment” of the classic themes of political and moral philosophy, such as democracy, legitimacy, bioethics, justice, and hermeneutics. However, it is curious to note that, on the other hand, the contemporary debate around the theory of law has become in the same period, and especially from the 1980s on, a debate of a methodological and epistemological nature. By assuming that nature, it has also become ever more “technical”—at times hermetic and indistinguishable from the philosophical agenda predominant in departments of philosophy, especially in those that are somehow sensitive to the influences of the philosophy of language, and in particular to the philosophy of language in the wake of what has been called the “linguistic turn” inspired by Quine, Wittgenstein, Heidegger, and the like. This has made the latest theoretical production highly technical and specialized, especially but not exclusively in the countries of the Anglo-Saxon tradition where the presence of analytic philosophy is stronger. I believe that it would not be an exaggeration to contend that one of the most important milestones of this great transition to a new kind of philosophy of law are the works of H. L. A. Hart. 14


    1.1 The Methodological Turn in Law and the Interconnection of Philosophical Domains


    The dimensions and impacts of these new philosophical agendas introduced in the theory of law are many. Among the most important worth highlighting are the resumption of old topics such as the descriptive and/or evaluative nature of legal theories15, objectivity in legal interpretation16, constructivist responses to skepticism and moral and legal relativism17, the revitalization of theories of justice18 and the rise of new formulations of natural law19, in addition, of course, to the theoretical status of law and the separation between law and morality in legal theory20. It is important to point out right away that in all of these debates the presence of Ronald Dworkin’s thought is conspicuous. In this work, I am not interested in presenting any overview of the various areas of that impact; my interest lies in showing how, in the debate that followed, some of these questions are unavoidably articulated and intertwined, making it impossible or reckless to confront them separately. Thus, topics related to the nature of law refer to questions of general epistemology, such as questions concerning the meaning of the concepts of objectivity, truth, certainty and moral epistemology, in a particular way21, that is, the way in which these same concepts are defined and acquire meaning (some relativists and skeptics will question whether they are, in fact, meaningful) in the moral and the legal realm. In the same way, themes of moral philosophy and theory of justice are articulated with epistemological questions. 22 It is true that this claim requires substantiation and is far from trivial. Actually, this argument about the interconnection of these philosophical agendas is expressly or tacitly rejected by several contemporary theorists23, although it is accepted by a good portion of their main exponents. Of course, all political theory presupposes certain epistemological starting points. However, what is emphasized here is that many of them readily admit or accept certain classical presuppositions, giving less importance to the challenges that modern epistemology and philosophy of language have presented to contemporary philosophy. By proceeding in this way, they have been held hostage to a classical philosophy of representation and of language that twentieth-century philosophy has sought to overcome.


    It might be considered from the outset that showing the connection between particular theories of law and particular legal methodologies would not be as difficult a task as several of the participants in the contemporary debate assume, on the grounds that even those who reject the theory of interconnection would be forced to recognize that the principal figures of the debate believe that there is an interconnection, even if their belief is mistaken. My claim regarding this point is deeper. I believe that the interconnection is not trivial. I am claiming that such interconnection exists not merely in the minds of thinkers who, rightly or wrongly, affirm its existence, but rather that it is a philosophical requirement even for those who purport to deny it. In other words, the very denial of interconnection between legal theory and legal methodology is one of the philosophical mistakes that arises from the failure to recognize it. This is one of the principal philosophical errors of the theories that, as Dworkin would put it, understand the law as a “plain fact.” Showing the errancy of the denial of the interconnection between legal theory and legal methodology is one of the main points of this book.


    This study also has a second and more salient purpose. I intend to show, by means of the analysis of some aspects and contributions of the thought of Ronald Dworkin, just how this agenda of interconnection of traditional themes of theory of law with questions of legal methodology24 (which include classic subjects of epistemology such as the question of objectivity, of certainty, of the nature of conceptual analysis, of the limits of the evaluation and description of the law) is established. This happens because, as a social science, the theory of law should respond to some essential methodological questions—for example, whether it should follow the methodology used by the natural sciences or whether it demands its own methodology, and also whether the naturalist, empirical, causal kind of inquiry is appropriate for it or whether it should follow a hermeneutic tradition that attributes essential importance to the meaning of social practices from the perspective of their agents. A second question of fundamental methodological relevance has to do with the nature of the theory of law itself: Does it have a purely descriptive nature, or does it presuppose evaluative and normative elements? And finally, what are the theoretical and practical consequences of these questions for the law?


    This methodological nature of law is very clearly explained by Stephen Perry when he states that:


    At some point almost every major work in jurisprudence discusses issues of methodology, and often these seem to be the most difficult and intractable questions in the subject. Why should this be? Does jurisprudence raise special methodological problems that other disciplines do
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