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EU CITIES FACILITATING THE COMMONS

This book explores the role of cities in the EU in facilitating civic participation through the commons (CPC), through the prism of constitutional principles.

It fills a gap by providing a much-needed theoretical framework for commons-oriented initiatives. It focuses on democracy, participation, local governments and cities, by looking at the two legal orders of the European Union and the Council of Europe. At its core is the case study of Italy, where there is institutionalised collaboration between society and the State in over 320 cities. It shows that by leveraging the four key European constitutional principles of participation, local self-government, subsidiarity and solidarity, all EU cities can act as drivers of the commons. A fascinating and innovative exploration of civic participation through the commons that reinforces local democracy.
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PREFACE

The origin of this book dates to 2018 during an internship at the NGO Labsus-Laboratorio per la sussidiarietà (Turin), where I wanted to learn how the principle of subsidiarity was driving public authorities to support a new form of civic participation through the commons in hundreds of Italian cities. This raised an urgent question: if this is possible in Italy, could this form of participation also find support in other EU cities through common European constitutional principles?

This journey continued at the University of Macerata with a fully funded three-year PhD scholarship for which I remain deeply grateful. This doctoral period was enriched by research stays at the University of Antwerp Government and Law research group (Antwerp), the Eurac Research Institute for 
Comparative Federalism (Bolzano/Bozen), and the FinEst Centre for Smart Cities (Tallinn). Insights from many conversations with scholars and preliminary ­presentations of this work became invaluable inspiration. I am indebted to the lessons learned, ideas shared, light bulb moments and future opportunities that opened up. The idea of this book later continued to develop in parallel with my work as a post-doc researcher at the Eurac Research Institute for Comparative Federalism and during research stays at the Council of Europe (Strasbourg) and Ximpulse GmbH (Bern), where it was also nurtured by these rich and stimulating environments for which I am sincerely grateful. Complementing these research contexts, my collaboration with the Labsus network across Italy over the years has been an invaluable opportunity to engage directly on the ground with practitioners, policymakers, and citizens.

All in all, this book is a derivative work of my doctoral thesis awarded by the University of Macerata in 2023 and deposited in its institutional repository. 
The thesis was rewritten and underwent considerable revision to become a book.

I am thankful to colleagues, friends and all those people who at different moments shared with me the fascinating research work for this book. From every encounter I learned something valuable that I carry with me and that contributed to my own search for understanding. This book is not the result of a single effort, but of a network of exchanges, questions, doubts, answers. A special thanks goes to Erika Arban, who became my supportive reference point in the long process of transforming my PhD work into a book. I am sincerely grateful to the 
entire Hart Publishing team for their trust in the potential of this book and for their guidance and support in shaping this book. Last but not least, I am deeply grateful to my family and to those people always on my side in every new life chapter.

I look with confidence at the future of EU cities, where the vision outlined in this book is more concrete and feasible than it might seem. Much remains to be done to transform our local – multi-level – democracy across the EU, and the journey is far from over: I look forward to continuing it.
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Introduction

Local democracy is at the forefront of democracy thanks to local governments’ innovation capacity and closeness to people. In the regional context of the European Union (EU), while democracy is often said to be in crisis, this mainly concerns its representative channels, whereas participatory forms are flourishing at different levels, especially the local one, offering additional tools for democratic legitimation. Civic participation through the commons (CPC) is an emerging form of participation that has recently taken root across the EU. It involves citizens not only in decision-making but also in practical actions of governance of commons. Their governance constitutes a challenge for our societies – ‘the commons challenge’ – in so far as they constitute all those tangible or intangible goods in our communities that questions traditional legal categories based on the public–private divide. To date, CPC remains largely non-institutionalised and experimental, except in Italy. There, since Bologna’s pioneering step in 2014, CPC has spread to over 320 cities and other local authorities. The Italian case stands out for giving CPC a constitutional and legal framework, at first through Article 118(4) of the Constitution on subsidiarity in its horizontal (or social) dimension, and second through the model of shared administration, with municipal regulations on commons and collaboration pacts. In recent years, hundreds of thousands of citizens have engaged in such democratic exercises, reaching even those who distrust representative channels. The findings coming from the Italian case are thus crucial for the wider EU context, where CPC still lacks study from a European constitutional law perspective. This, in fact, is key to understanding the transformation of democracy within the EU – and beyond that.


Why this Book?

This book is about civic participation through the commons in EU cities. It addresses that from a European constitutional law perspective, which means looking at common European constitutional principles primarily belonging to the two legal orders of the EU and of the Council of Europe (CoE) in the context of the wider European legal space. The research context is the one of civic participation in local democracy, and the regional context is the one of the EU. That is why the book’s main target is cities in the EU, in the acknowledgement of the many diverse legal orders having an impact on them. Moreover, the emerging role of the ‘city’ as an autonomous subject of research is identified when approaching local democracy and therefore constitutes an important part of the work. This reflects a worldwide phenomenon of urbanisation where cities are on the rise in claiming their role as protagonists of democratic innovation beyond states’ borders and traditional administrative structures.

Within this topic, this book identified two major gaps in the literature. First, the lack of a common European theoretical framework on civic participation through the commons for all EU cities. This, in fact, could be beneficial for all those EU cities that are facing the commons challenge and need guidance and constitutional hooks upon which to frame their institutional support towards such new forms of civic participation. Second, the study of the Italian case in a wider European constitutional law perspective. The reasons for that could be diverse: its recency; its language barriers; its essential entrenchment in administrative law scholarship; and its focus on the Italian national context; its intrinsic connection with very concrete grass-roots practices that imply not only a theoretical, but also an empirical look by researchers.

The aim of the book is twofold: one external and one internal. On the external level, the book aims at identifying those common European constitutional principles that – on the basis of the case of Italian cities and a comparative overview of the broader European context – may constitute building blocks for a future theoretical framework also for all other EU cities facing the commons challenge. On the internal level, the research aims at linking the Italian case to the wider European public law context, specifically to European constitutional principles, so that the Italian case would have wider European cover. The overarching aspiration of the book is to contribute to the European legal debate on the commons.

The relevance of the overall contribution of the book is supported by many aspects. For example: (1) it presents an in-depth study of the Italian case of shared administration of the commons; (2) its findings contribute to shed new light on the potential application on the ground of the European constitutional principles of participation, subsidiarity, local self-government, solidarity; (3) it gives a general overview of what is happening around the EU on the commons; (4) it contributes to the growing literature on cities as autonomous subjects of study within a European public law perspective, drawing preliminary conclusions on their key role in experimenting with innovative forms of participation; and (5) it brings into the academic debate citizens’ concrete practices that are currently happening across Italian and other European cities.



What this Book Offers

First and foremost, this book offers an answer to one overarching research question, that is: how can EU cities facilitate civic participation through the commons by leveraging European constitutional principles? To answer this question, the book research design has been divided into four parts, each one addressing one key research sub-question derived as a need to unpack the overall one: how is democracy in the EU undergoing transformation, and what role does the principle of participation play in redefining its frontiers? (Part I); what are the key constitutional principles governing local democracy, and to what extent are cities playing a role in that? (Part II); why is the Italian case of civic participation through the commons relevant for local democracy, and what lessons can be drawn for the broader European context? (Part III); how are EU cities addressing the commons challenge, and which European constitutional principles can serve as building blocks for a shared theoretical framework? (Part IV).

Overall, this book argues that EU cities can facilitate and support emerging forms of civic participation through the commons thanks to some common European constitutional principles, which constitute what all EU cities have in common being immersed in the wider European legal space and not only subject to national legal orders. It does so by offering some primary building blocks of European principles that EU cities can use, aware that they only constitute a first step for the development of a common theoretical framework that as a work-in-progress will need to be continued. Its originality lies in bringing together various research streams under a broad umbrella of European constitutional law, with the aim of combining a theoretical approach with a practical action-oriented perspective for EU cities.

Of course, limitations exist. First, the difficulty in translating from both a terminological and conceptual perspective for a non-Italian readership a specific case of democratic innovation deeply rooted in the Italian legal order. Being obviously context related, some concepts explained in Part III on the Italian case may not be easily understood because of the different cultural backgrounds of the readers. Second is the difficulty in analysing the discourse on the commons, because of the challenges that a researcher faces when approaching this topic. Not only does it lie at the intersection between different disciplines, but it also generates the interests of both academic scholars as well as citizens and public institutions, providing for elements for both abstract academic debates and concrete grass-root initiatives. The conclusion outlines future research directions to bridge this limitation. All in all, also on the basis of these considerations, it is possible to state what this book surely is not: namely, a book fully devoted to the Italian case, nor a comparative work on the commons in the EU. These limitations emphasise the need for more future research.



Methodology and Essential Definitions

Situated within a European constitutional law perspective, the book adopted a methodology with doctrinal legal research as the primary research method used. This means using traditional sources like legal literature, case law and legislation coming from European constitutional law, Italian constitutional and administrative law, EU law, local government law. In particular, doctrinal legal research was used for analysing concepts such as democracy, participation, subsidiarity, local self-government, cities, shared administration. However, there were certain limitations in using only this research method, since it was not enough for dealing with certain transversal phenomena and concepts like the emerging phenomena of soft law, governance and the rising role of cities, which all present new challenges to legal scholars for their capacity to undermine traditional legal concepts like the hierarchy of sources, democratic legitimation, state theory. Since traditional doctrinal legal research seemed not to be fully equipped to properly understand these concepts according to traditional state-related categories, this implied a need for thinking outside state concepts and looking at non-state acts produced by non-state actors (like, for example, citizens or NGOs).

As a consequence, the book combines a doctrinal research method with elements of interdisciplinarity as well as transdisciplinarity. Interdisciplinarity is used to borrow concepts from other fields to enrich the legal analysis. Transdisciplinarity is used to integrate societal practice insights from grass-roots communities/activists, going beyond traditional legal research. Doctrinal legal research, indeed, needed to be enriched at many points by additional disciplinary perspectives to better understand concepts, and to answer the central research question of legal nature. The study, in fact, builds on literature coming from different auxiliary disciplines including political science, public administration, urban studies, economic theory. Incursions into other fields were made necessary by the particular nature of the subject matter, which is in constant flux, and difficult to frame exhaustively in a single discipline. In fact, concepts such as democracy, participation, the commons can all be studied from many different perspectives. To this end, concepts outside the purely legal debate such as governance, democratic innovations and polycentricity were useful to explain central legal concepts such as democracy, participation and local government, and therefore were integrated into the book. Additionally, another example is the contribution of the statistical criteria developed by the EU for classifying urban settlements which, together with EU urban policies, were useful for understanding what a city is in the context of the EU. All these cases demonstrate that if researchers want to look at certain phenomena that are crossing disciplinary boundaries, then they have to equip themselves with insights also coming from other disciplines, from professional knowledge (for example, institutional reports, policy documents, or civil society organisations’ studies), as well as from societal grass-roots practices that are already contributing to their understanding. All in all, this work also constitutes an invitation to approach legal phenomena not only from a traditional doctrinal legal research perspective, but also from a wider one, understanding law as a social science. In this way, the role of legal scholars to create order and provide meaning through their theoretical reconstructions would not cease, but on the contrary, it would be enriched by additional perspectives giving originality to their work.

In conclusion, in light of this methodological premise, this introduction would like to equip the reader with some basic coordinates about terminology, as this may be of use from a conceptual perspective. Precise definitions are given throughout the whole work when needed: these here, however, are the essential ones. Such essential definitions are valid for the purpose of this book and should not always be considered as such beyond this work and in different disciplinary contexts.


	European legal space = the wider legal space of Europe, where different legal orders coexist, namely the EU legal order, the CoE legal order, the national legal orders.

	City/cities = emergent concept of public law that aims at recognising autonomous significance to the city in relation to other local governments, willing to capture the civitas in its original significance beyond the mere administrative borders of the urbs as defined by state structures. It is the place where transformations of democracy are concretely taking place from the perspective of both government and governance.

	Civic participation through the commons (CPC) = innovative type of action-oriented form of civic participation taking place through the commons.

	Commons (or ‘common goods’) = goods whose governance can be conflictual or collaborative. A collaborative governance of the commons occurs when it is shared by a community that – often thanks to institutional support from public authorities – gets organised according to a set of rules at the intersection between the public and private dichotomy.

	Commons challenge = the emerging challenge faced by different levels of government – and especially cities – in dealing with grass-roots initiatives claiming to be commons-oriented in the absence of legislation or constitutional and legal reference frameworks to that.

	Democracy in the EU = an integrated system of government and governance, characterised by multiple forms – representative and participatory – and multiple levels – EU, national, regional, local – which are driving democratic transformation by recognising both institutional and societal pluralism.

	Forgotten meaning of subsidiarity = is the horizontal (or social) dimension of the principle of subsidiarity, which foresees the institutional support by public authorities – usually the local level – towards individuals’ spontaneous initiatives of general interest. This dimension has been forgotten almost everywhere in Europe, where the vertical understanding of this principle is largely predominant, except in the Italian case, where it is outlined at Article 118(4) of the Constitution.

	Shared administration of the commons = organisational model adopted by over 320 Italian cities and local governments in order to face the commons challenge, which comprises a prototype of municipal regulation and the collaboration pact legal tool.

	The Italian case (or the case of Italian cities) = experience of over 320 cities and other local authorities in Italy that, starting from the pioneering contribution of Bologna in 2014, to date have adopted – although to different extents – the organisational model of shared administration of the commons, in this way institutionalising CPC by legal means.





Structure

Based on the four parts into which the book is divided as a reflection of the research question and sub-questions, the work comprises eight chapters, in addition to this introduction and an overall conclusion at the end. Part I (chapters one and two) sets the scene by depicting the frontiers of two consolidated concepts: democracy and participation. After having scrutinised the current state of democracy in the EU context, the principle of participation is presented with reference to its contribution to the transformation of democracy through democratic innovations. Local level participation, in fact, is presented as the forefront of democracy in the EU not only for its contribution to decision-making processes, but also to action-oriented civic initiatives. Part II (chapters three and four) explores the constitutional contribution of the principles of subsidiarity and local self-government to the local level of democracy. The rising role of cities as autonomous legal subjects receives a special focus in so far as it reflects wider urbanisation processes taking place not only around the EU, but at the global level. Part III (chapters five and six) looks at the pioneering Italian case, for its constitutional anchorage of a new form of civic participation in local democracy, namely civic participation through the commons (CPC). It does so by dissecting the principle of subsidiarity and its concrete expression through the shared administration of the commons organisational model, and draws some conclusions of European importance. Part IV (chapters seven and eight) provides an overview of the complex commons debates and practices across the EU, with a focus on the institutional experience of four EU cities. Ultimately, it outlines some building blocks of European constitutional law that constitute the contours of a work-in-progress European theoretical framework that all EU cities could use to face the commons challenge (see the key figure in chapter eight). The conclusion summarises the main findings and outlines a research agenda for follow-up research.

All of that has been pursued with the general conviction that European constitutional principles – which constitute the common thread of the whole book – are keepers of unexplored meanings from which implementation possibilities can still be created. Its findings are of European relevance but also beyond that.
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